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Preface

ANDREAS KELLERHALS AND TOBIAS BAUMGARTNER

The conditions for security in Europe in the 21st century differ fundamen-
tally from those in the second half of the 20th century. The consequences
of the East-West conflict no longer determine the security agenda. Due
to the pan-European process of integration and cooperation, European
countries have for the first time in history the chance of a future together
in an “area of peace, freedom, security and justice”. However, the security
situation in Europe is determined by new challenges, risks and threats
that appear more complex and less predictable. Security policy became
a cross-cutting issue that needs to be thought along in various areas of
politics and life. Comprehensive security means that external and internal
as well as civilian and military security aspects are closely linked. It goes
beyond the traditional security issues and includes, inter alia, instruments
of economic, social, environmental, media and health policy.

In addition, today’s risks and threats are global in nature, conventional
attacks have become unlikely in the foreseeable future. All the more chal-
lenges arise from phenomena which cannot be managed on the national
level: attacks on the security of IT systems; international terrorism; illegal
migration, unsuccessful integration; environmental catastrophes; pan-
demics; organized crime; scarcity of resources like energy, food and
water; climate change.

Given the complexity and cross-border nature of the challenges existing
security risks appear to be solvable mainly through international coop-
eration. The role of international organizations is becoming increasingly
important. Concerned with the security in Europe are the European
Union, the Council of Europe, the United Nations, the North Atlantic
Treaty Organisation and the Organisation for Security and Co-operation
in Europe.
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The 11th Network Conference analysed the cornerstones of an appropri-
ate security architecture for Europe. The conference included presenta-
tions on central security issues such as cybercrime and migration as well
as on institutional issues such as the concept of a European army and the
role of neutral states in the 21Ist century. This publication comprises the
conference contributions.

September 2019
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Security Situation in Europe

Defense matters’ has become a well-established mantra in capitals across

Europe. After more than two decades of ‘strategic time-out’ characterized

by budget cuts and limited expeditionary crisis management abroad,

European leaders are once again pressed to focus on how to defend their

territories, citizens and open societies.

The security environment in and around Europe has worsened and

become more complex. Threats have multiplied. Terrorism, hybrid

threats, cyber-attacks or armed conflicts in Europe and our neighbour-



hood can have a direct impact on the security of European citizens. When
it comes to security the core interests of all EU Member States are insep-
arably linked.

Today’s threats do not know borders and no EU Member State can tackle
them alone. A European Union that protects is what citizens expect the
EU and all Member States to deliver.

French President Emmanuel Macron’s recent call for the creation of a
‘true European army’ was dramatically echoed by German chancellor
Angela Merkel in mid-November and has brought the debate over a
shared European military back into the public eye. This may mark a
watershed moment in European politics. The debate has never been far
from media

headlines during the European Commission Presidency of Jean-Claude
Juncker, but as the past four years have seen seismic changes in global
and European politics, the advent of a true European military now seems
to be more likely than ever before. With the United Kingdom's imminent
departure from the Union, increasing instability in the transatlantic
relationship , the fear of Russian military encroachment, and a worsening
EU-Turkey relationship, the question in EU institutions increasingly
seems to be not ‘if’ a European army ought to exist - but ‘when’ and ‘how"

II. European Security and Defence Union

1. Current discussion

The current discussion is driven by a recognition that the EU needs to do
more in the area of security and defence. Three developments in particu-



lar have pushed ESDU to the top of the Union’s agenda. Firstly, its failure
to deal with the 2011 Libya crisis and the 2014 Ukraine crisis without the
United States (US).

Secondly, the United Kingdom’s (UK’s) decision to leave the EU, or ‘Brexit,
which means that the Union will lose its strongest military power and the
main obstacle for deeper defence cooperation.

Thirdly, concerns about America’s willingness to defend its European
allies under President Donald Trump in all circumstances.

ESDU is not a new idea. It was first discussed during the Convention on
the Future of Europe (CFE), which drafted the EU’s failed constitution in
2001-2003. During the CFE, France and Germany called for developing an
ESDU on the grounds that ‘a Europe fully capable of taking action’ was not
feasible without ‘enhancing its military capabilities.

The current ESDU discussion differs from the 2002-2006 one because
there is now much broader support for it. Since 2016, the European Com-
mission, the European External Action Service (EEAS), the EP, the Council
of the EU, and various EU member states have expressed support for the
ESDU.

The European People’s Party (EPP), which has been leading the debate
on EU defense since 1992, called for an ESDU ‘worthy of that name’ in
June 2015. Germany’s 2016 security policy white paper also mentioned
that achieving ESDU is Berlin’s ‘long-term goal' Furthermore, Commis-
sion President Jean-Claude Juncker’s 2017 State of the Union address
stated that the EU needs ‘a fully-fledged European Defence Union’ by
2025.

The call by Macron for a ‘true European army’ marks a significant shift in
tone in French attitudes toward the idea of a shared European military.
Whilst European military cooperation has existed since the Union’s foun-
dation, the concept of a single, unified military was considered something
of a taboo subject. However, with Merkel's statement on 13 November in



Strasbourg seeming to intentionally echo the language used by Macron,
Europe could be seeing the first unambiguous signs of a much more
cohesive Franco-German approach to a European military project than
has historically been the case.

There were indications that a significant sea change in European atti-
tudes toward shared defence was coming; the signing of the Permanent
Structured Cooperation (PESCO) agreement by twenty-three of the
twenty-eight European Union Member States was a watershed moment
in European history and politics. In brief, whilst PESCO did not directly
establish a European army, it did create unprecedented binding obliga-
tions for formal security cooperation between Member States, and con-
tained pledges for increased defense spending across the Union that
might ultimately lay the foundation for a European army in all but name.
The groundwork for “permanent structured cooperation” between Mem-
ber States in military affairs has existed since 2009 , and since 2003
thirty-four joint missions by EU Member States have taken place under
the auspices of the Common Security and Defence Policy (CSDP). How-
ever, PESCO's signing into effect may well be seen by future generations
as the harbinger of a European army given the unparalleled cooperation
in security and defense to which it aspires. Enshrined within PESCO are
binding plans to develop joint rapid reaction forces, new state-of-the-art
European drones and armoured vehicles, and the creation of centralised
European military logistics and medical command centres among other
shared projects.

It should also be noted that PESCO is not the only avenue for developing
military cooperation above and beyond the usual joint missions taking
place under the CSDP framework. In February 2017, the Czech Republic
and Romania contributed soldiers and material to a growing multinational
military division led by Germany. This was not an unprecedented devel-
opment - the Netherlands had previously contributed two army divisions
to the same multinational brigade under the Bundeswehr. However, the
fresh expansion of the multinational military unit led by Germany sparked
media controversy for appearing to silently constitute and assemble a
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European army in all but name under German control. Naturally, this
development gave fuel to another controversial issue at the heart of the
European army concept: the issue of sovereignty.

2. Purpose of the EDSU

As the 2016 EPP Paper on Security and Defence states, this is the pur-
pose of the EU's Common Security and Defence Policy (CSDP). Given that
it should also be the main purpose of ESDU, it should be created around
two main deliverables that would boost the EU’s ‘defence’ dimension: (1)
an unqualified mutual defence commitment, and (2) a military Schengen
area.

First, given that not all EU members are NATO members and therefore
not under the protection of Article 5 of the North Atlantic Treaty, ESDU
participants should commit to defending each other through all means
in their power, including military force, in the event that one of them
becomes subject to armed aggression.

Although this sounds similar in tone to Article 42(7) of the Treaty on
EU (TEU), the so-called mutual assistance clause, it is not. Article 42(7)’s
mutual assistance commitment is rendered hollow by its second para-
graph, which states that it ‘shall not prejudice the specific character of the
security and defence policy of certain Member States’ This means that
the Article 42(2) can be interpreted in a highly subjective way. Thus, a gen-
uine ESDU should include an unqualified mutual defence commitment.

Second, in ESDU, there should be minimal to no obstacles to moving mil-
itary forces and equipment from one state to another. At the moment,
such movement is hindered by various bureaucratic requirements, such
as passport checks at some border crossings.



Furthermore, infrastructure problems, such as roads and bridges that
cannot accommodate large military vehicles, create additional obstacles
to the movement of military personnel and equipment in Europe. This is
something that has also been called for by NATO, which means that it
would also further boost EU-NATO cooperation.

ESDU should be created around an unqualified mutual defence commit-
ment and a military Schengen area. These would form the core of the new
defence core group, or the “Euro” of a “Defence Eurozone”

In addition, ESDU could include looser commitments, such as a commit-
ment by the participating EU member states to invest a certain percent-
age of their Gross Domestic Product (GDP) in defence; and a commitment
to improve the EU’s existing rapid response capabilities, particularly the
battlegroups. However, given that such commitments could eventually be
ignored, they should not form the backbone of an ESDU.

IIl. Permanent Structured Cooperation

1. Deepening defence cooperation among EU
member states

In light of a changing security environment, the EU Global Strategy for
Foreign and Security Policy (EUGS) started a process of closer coopera-
tion in security and defence. The EU Member States agreed to step up
the European Union’s work in this area and acknowledged that enhanced
coordination, increased investment in defence and cooperation in devel-
oping defence capabilities are key requirements to achieve it. This is
the main aim of a Permanent Structured Cooperation on Security and
Defence (PESCO), as outlined in the Treaty of the EU, Articles 42 (6) and
46, as well as Protocol 10. Through PESCO, Member States increase their



effectiveness in addressing security challenges and advancing towards
further integrating and strengthening defence cooperation within the EU
framework.

This will thus enhance the EU’s capacity as an international security
actor, contribute to the protection of EU citizens and maximise the effec-
tiveness of defence spending. The difference between PESCO and other
forms of cooperation is the legally binding nature of the commitments
undertaken by the participating Member States. The decision to partici-
pate was made voluntarily by each participating Member State, and deci-
sion-making will remain in the hands of the participating Member States
in the Council. This is without prejudice to the specific character of the
security and defence policy of certain EU Member States.

On 13 November 2017, as the first formal step towards setting up PESCO,
Ministers signed a common notification on the PESCO and handed it over
to the High Representative and the Council. The notification sets out a list
of 20 more binding common commitments in the areas of defence invest-
ment, capability development and operational readiness. It also contained
proposals on the governance of PESCO and its principles. Based on this
notification, on 11 December 2017, the Council took the historic step to
adopt a decision establishing PESCO and its list of participants. A total of
25 Member States decided to participate in PESCO.'

! The participating Member States are: Austria, Belgium, Bulgaria, Czech Republic, Croatia,
Cyprus, Estonia, Finland, France, Germany, Greece, Hungary, Italy, Ireland, Latvia, Lithuania,
Luxembourg, the Netherlands, Poland, Portugal, Romania, Slovenia, Slovakia, Spain and Swe-
den.



2. Structure and Governance

PESCO has a two-layer structure:

* Council Level: Responsible for the overall policy direction and decision-
making, including as regards the assessment mechanism to determine
if participating Member States are fulfilling their commitments. Only
PESCO members are voting, decisions are taken by unanimity (except
decisions regarding the suspension of membership and entry of new
members which are taken by qualified majority).

* Projects Level: PESCO’s effectiveness will be measured by the projects it
will develop. Each project will be managed by those Member States that
take part in it, under the oversight of the Council. To structure the work,
a decision on general governance rules for the projects has been adopted
by the Council.

PESCO Secretariat: The European Defence Agency (EDA) and the EEAS,
including the EU Military Staff, are jointly providing secretariat functions
for all PESCO matters, with a single point of contact for the participating
Member States. Implementation of PESCO: On 6 March 2018, the Council
adopted a Recommendation which sets out a roadmap for the further
implementation of PESCO.

PESCO projects: A Member State owned process > PESCO projects must
have a clear European added value in addressing the Union’s capability
and operational needs, in line with the EU Capability Development Pri-
orities and CARD. The projects contribute to fulfilling the more binding
commitments and to achieving the EU Level of Ambition. > On 6 March
2018, the Council formally adopted the first set of 17 different projects and
the project members for each of them. A second set of another 17 projects
is was adopted by the Council on 20 November 2018.

The 34 projects in the areas of capability development and in the oper-
ational dimension range from the establishment of a European Medical



Command, an EU Training Mission Competence Centre, Cyber Rapid
Response Teams, Mutual Assistance in Cyber Security, Military Disaster
Relief or an upgrade of Maritime Surveillance to the creation of an Euro-
pean Military Space Surveillance Awareness Network, a joint EU Intelli-
gence School, specialised Helicopter Training as well as co-basing, which
would allow the joint use of national and overseas bases.

Third States participation in PESCO projects While membership of the
Permanent Structured Cooperation is only for those Member States who
have undertaken the more binding commitments, third States may excep-
tionally participate at the level of PESCO projects. In principle before the
end of 2018, the Council will agree on the general conditions under which
third states may exceptionally be invited to participate in PESCO projects.
It is first up to members of individual projects to consider inviting a third
State that meets the general conditions. The Council will decide whether
a third State meets these requirements. Following a positive decision, the
project may then enter into administrative arrangement with the con-
cerned third State, in line with procedures and decision-making auton-
omy of the Union. PESCO is both a permanent framework for closer
cooperation and a structured process to gradually deepen defence coop-
eration within the Union framework. It will be a driver for integration in
the field of defence. Each participating Member State provides a plan for
the national contributions and efforts they have agreed to make. These
national implementation plans are subject to regular assessment. This is
different from the voluntary approach that is currently the rule within the
EU’s Common Security and Defence Policy. PESCO is designed to con-
tribute to making European defence more efficient and to deliver more
output by providing enhanced coordination and collaboration in the areas
of investment, capability development and operational readiness. Per-
manent structured cooperation in this domain will allow for decreasing
the number of different weapons’ systems in Europe, and therefore will
strengthen operational cooperation among Member States, connect their
forces through increased interoperability and enhance industrial com-
petitiveness. PESCO will help reinforce the EU’s strategic autonomy to



act alone when necessary and with partners whenever possible. Whilst
PESCO is underpinned by the idea that sovereignty can be better exer-
cised when working together, national sovereignty remains effectively
untouched. Military capacities developed within PESCO remain in the
hands of Member States that can also make them available in other con-
texts such as NATO or the UN.

3. Relevance for the security of the EU and its
citizens

On 25 June 2018, the Council adopted a Decision establishing the common
set of governance rules for the PESCO projects. It includes an obligation
to report on progress to the Council once a year, based on the roadmap
with objectives and milestones agreed within each project.

- Each year by November, the process to generate new projects will be
launched in view of updating the list of projects and their participants by
the Council. Assessment criteria have been developed by the PESCO sec-
retariat to inform the evaluation of the project proposals by the partici-
pating Member States.

4. Part of a comprehensive defence package

PESCO is closely connected to the new Coordinated Annual Review on
Defence (CARD) and the European Defence Fund (EDF). They are com-
plementary and mutually reinforcing tools supporting Member States’
efforts in enhancing defence capabilities: CARD, run by the European
Defence Agency, through the systematic monitoring of national defence
spending plans, will help identify opportunities for new collaborative ini-
tiatives.

10



The EDF provides financial incentives for Member States to foster
defence cooperation from research to the development phase of capa-
bilities including prototypes through co-financing from the EU budget.
PESCO projects may benefit from increased EU co-financing, which could
amount to 30% - instead of 20% - for prototypes.

PESCO will develop capability projects responding to the EU priorities
identified by EU Member States through the Capability Development
Plan, also taking into account the results of the Coordinated Annual
Review on Defence. Eligible projects could also benefit from financing
under the EDF, as explained above.

1
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I. Introduction

The EU and NATO have 22 members in common, which makes a co-oper-
ation not only reasonable but to some extent also necessary. In this sense,
the 2016 NATO summit welcomed an enhanced co-operation between
NATO and the EU. The conclusions of this summit recognised ,the impor-
tance of a stronger and more capable European defence, which will lead
to a stronger NATO, help enhance the security of all Allies, and foster an
equitable sharing of the burden, benefits and responsibilities of Alliance
membership” The NATO also encouraged further mutual steps in this
area to support a strengthened strategic partnership.'

! Warsaw Summit Communiqué, Issued by the Heads of State and Government participating in
the meeting of the North Atlantic Council in Warsaw 8-9 July 2016, para 124-126.
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On 8 July 2016, the President of the European Council and the President
of the European Commission, together with the Secretary General of
NATO signed a Joint Declaration in Warsaw in order to reinvigorate the
EU-NATO strategic partnership. Based upon this declaration a number of
further actions and proposals were endorsed by the EU and NATO. On
10 July, 2018, the President of the European Council and the President of
the European Commission, together with the Secretary General of NATO
signed a second Joint Declaration in Brussels calling for swift and demon-
strable progress in implementation.

As the Delors Institute persuasively put it, complex threats call for smart
division of labour, as “neither NATO nor the EU has the toolkit to address
these increasingly complex threats alone”” And indeed there is consider-
able ongoing practical co-operation between the EU and NATO: the EU
has considerable soft power and economic tools to contribute to the aims
of NATO, and NATO has the capabilities to support the EU as happened
during the migration crisis as ships were deployed on the Aegean Sea to
assist Greece and Turkey, as well as the European Union’s border agency
FRONTEX. The EU also supported NATO’s manoeuvres in Afghanistan
with its diplomatic and economic capabilities. Nonetheless, it would be
hard to overlook the tensions between (and within) the NATO and the EU:
earlier Iraq, later Libya and most recently Iran are probably the most obvi-

ous examples.

Moreover, it is an ongoing issue since the 1960es that Europe has to
develop its own defence capabilities, and cannot rely on the US. President
Kennedy claimed in 1963 that the US cannot ,continue to pay for the
military protection of Europe while NATO states are not paying their
fair share and are living off the fat of the land” President de Gaulle also
emphasized that Europe has to take its defence into its own hands.® Not
only did Mr. Trump tweet furiously a very similar message after his elec-

2 Jacques Delors Institute Berlin: Three arguments for an ever closer EU-NATO cooperation,
<https: //www.delorsinstitut.de/en/publications/three-arguments-for-an-ever-closer-eu-
nato-cooperation/>.

3 JACKSON JULIAN, A Certain Idea of France: The Life of Charles de Gaulle, London 2018, p. 743
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tion victory, but European leaders have also questioned America’s com-
mitment during the few last years. This worry was voiced most obviously
by Mrs. Merkel in the European Parliament in November 2018. There is
even some detachment of the US from the defence of Europe, and there is
also an observable wish for Europe to assume responsibility for her own
defence, as the 70 years of NATO alliance created a kind of path towards
dependency in co-operation. The following essay will firstly take a histor-
ical look at the defence co-operation, set out the legal framework of the
co-operation, and consider the political context of it.

II. A Historical Overview*

Today’s hotchpotch relationship between NATO and the EU goes back to
the founding years, and it is hard to understand without taking the his-
toric events into account.

Just as the economic integration among the founding Member States of
the ECSC and EEC were forged by historic pathways, amongst long-term
interests and the at that time obvious threats from the Soviet Union, the
military alliance was born under the very same conditions. As the Soviet
threat became imminent, Harry S. Truman, the then President of the US
expressed his concerns regarding Greece and Turkey in a speech to Con-
gress on 12 March 1947 and said that “it must be policy of the United
States to support free people who are resisting attempted subjugation by
armed minorities or by outside pressure”. This doctrine, which required
and offered economic and military assistance, framed the US policy dur-
ing The Cold War.

A first European military alliance after World War II begins with the
Treaty of Dunkirk between France and the UK, which later encompassed

4 For a detailed analysis see: TRYBUS MARTIN, European Union Law and Defence Integration,
London 2005, p. 65.
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the Benelux States and so formed the WEU. This Treaty was established
on the principle of mutual defence similarly to NATO, but its members
were solely Western European countries.

As the first proxy war between the capitalist West and the communist
East broke out in Korea, the French Prime Minister René Pléven made an
unofficial proposal for a European Defence Community (hereinafter EDC)
with the participation of the six ECSC Member States. The EDC Treaty
had a supranational character, established common institutions, common
armed forces and a common budget, something which is nowadays still
trying to be achieved.

All six governments of the ECSC signed the EDC Treaty in May 1952. The
German, Dutch, Belgian and Luxembourg parliaments had also ratified it
by summer 1954, and, as it is well-known, the French Parliament declined
its consent. After this debacle, an alternative was sought for addressing
the German contribution to the defence of Western Europe, thus Ger-
many and Italy had been inclined into a revised Brussels Treaty establish-
ing the Western European Union (hereinafter WEU), and Germany was
also admitted into NATO.

A duplication of the military alliance, a WEU in addition to NATO has been
criticized as a waste of resources, a critique which is also brought up
nowadays regarding the European Common Defence Policy which is that
it would result in an unnecessary duplication of existing NATO capabili-
ties.

Nonetheless, the WEU was a reaction to the failure of the EDC. As political
integration had been cooled down, and European integration was focused
on the Common Market, defence integration was not a central topic any-
more. Besides Ireland, which has been neutral in international relations
since the 1930s,” all EEC Member States were members of NATO as well,
and hence the unsolved question of military alliance did not make too

> COTTEY ANDREW (Ed.), The European Neutrals and NATO, Non-alignment, Partnership, Mem-
bership?, London, 2018, pp. 158-159.
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much trouble: defence and military questions were dominated by the
conflict with the Soviet Union, and the common enemy overshadowed
the existing tensions within the alliance.

This modus vivendi was ended by the collapse of the communist regime,
which required some new objectives of the European integration as well.
The reference to the WEU was repealed by the Treaty of Nice signalling
the wish of the EU to assume direct responsibility for its own defence and
operational capabilities.

Besides establishing European citizenship and launching the new Euro-
pean currency, defence integration was also supposed to be reinvigorated
by the Maastricht Treaty. The Maastricht Treaty was concluded with the
aim ,to implement a common foreign and security policy including the
eventual framing of a common defence policy, which might in time lead
to a common defence thereby reinforcing the European identity and its
independence in order to promote peace, security and progress in Europe
and in the world” The last 26 years did not suffice to live up to this
promise and expectation, and the EU still lacks military capabilities.

Security questions were defined very narrowly however, and they
included merely the so-called Petersberg Tasks: “humanitarian and res-
cue tasks, peacekeeping tasks and tasks of combat forces in crisis man-
agement, including peace-making”® Furthermore a possibility for
co-operation in the field of armaments was mentioned,” which does not

mean the same thing as common capabilities.®

The EU was also obliged to respect the obligations of certain Member
States, which see their common defence realised in NATO, and the CFSP
had to “be compatible with the common security and defence policy
established within the NATO framework”’ Moreover, the common

6 Article 17.2 TEU, Maastricht Version.

7 Article 17.1 subparagraph 4 TEU, Maastricht Version.

8 TryBus (footnote 4), p. 65

% Article 17 (1) subparagraph 3 part 2 TEU, Maastricht Version.
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defence should “not prejudice the specific character of the security and
defence policy of certain Member States” which was intended to take into
account the neutrality of Ireland, and later that of Austria, Finland, and
Sweden. Moreover, it could have also been constructed in favour of the
special status of the United Kingdom and France as nuclear powers and
as permanent members of the UN Security Council.

The Treaty of Amsterdam somewhat broadened the powers of the EU, and
enabled it to conclude international agreements with one or more states
or an international organisation, which also might have included NATO.

The Lisbon Treaty, which in essence kept the former pillar structure
regarding the Common Foreign and Security Policy,” widened the scope
of possible enhanced co-operation to cover the whole CFSP field, includ-
ing defence," and added a new inbuilt closer cooperation: the ‘permanent
structured co-operation’ in the field of defence,” and in doing so sig-
nificantly modified the provisions of the TEU on European Security and
Defence Policy (ESDP).”

III. Legal Framework: The Bonds That Tie

It goes without saying that every EU measure must be grounded upon a
legal base set out in the Treaty.” A legally binding, formal co-operation
between NATO and the EU would request an international agreement.
This could be eventually concluded by invoking Art 37. TEU.”

10" piris JEAN-CLAUDE , The Lisbon Treaty, A Legal and Political Analysis, Cambridge 2010, p. 66.

' prris (footnote 10), p. 89.

12 pris (footnote 10), p. 91.

13 piris (footnote 10), pp. 265-279.

14 CHALMERS DAMIAN /TOMKINS ADAM, European Union Public Law: Text and Materials, Cam-
bridge2007, p. 140.

15 KAUFMANN-BUHLER, Art 37 para 52, in Eberhard Grabitz/Meinhard Hilf/Martin Nettesheim, Das
Recht der Européischen Union: EUV/AEUV, Miinchen.
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According to Art 37 TEU, the Union may conclude agreements with one
or more States or international organisations in areas of Common Foreign
and Security Policy. As The Common Security and Defence Policy is an
integral part of the Common Foreign and Security Policy according to
Article 42 para 1 of the TFEU, international agreements might be also
signed in the areas of The Common Security and Defence Policy. The aims
of The Common Security and Defence Policy are peace-keeping, conflict
prevention and strengthening international security in accordance with
the principles of the United Nations Charter, which are by and large com-
patible with the purpose of the NATO-Treaty, as it was agreed with the
intention ,to unite [...] efforts for collective defence and for the preservation
of peace and security”. Thus, the EU has the necessary power to conclude
international agreements with NATO.

Contrary to the earlier version of the Treaty on the European Union, Arti-
cle 37 TEU does not contain any specific procedural rules regarding the
treaty-making, which makes Art 218 TFEU and Art 31 TEU applicable and
requires basically unanimity® of all Member States except for Denmark
which opted out of common defence policy.

Reaching this unanimity might be difficult for different reasons: first,
Member States who consider themselves neutral might be constitution-
ally barred” from underwriting defence agreements with NATO, and sec-
ond, the very different (geo)political interests of the Member States might
hinder achieving unanimity.

Ireland, Finland, Sweden, Austria, Malta and Cyprus are neutral states
which is either constitutionally safeguarded or they pursue neutrality as a

16 HEINTSCHEL VON HEINEGG WOLFF Art 37, rn 8, in Matthias Pechtstein, Carsten Nowak, Ulrich
Héade, Frankfurter Kommentar, EUV/AEUV/GRC, Tiibingen, 2017.

17 The federal constitution commits Austria to comprehensive national defence in order to safe-
guard permanent neutrality (Art 9a B-VG). Art 1 para 3 of the Maltese Constitution is probably
more specific regarding the content of the neutrality. It reads as follows: ,Malta is a neutral
state actively pursuing peace, security and social progress among all nations by adhering to a
policy of non-alignment and refusing to participate in any military alliance” Moreover, the
Constitution is very strict regarding the use of Maltese military facilities.
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longstanding policy. This neutrality, irrespectively its practicality in mod-
ern times, is defined in international law as the status of a state which is
not participating in an armed conflict between other states.

Therefore, a neutrality might bar member states of the EU from partic-
ipating in some forms of military co-operation, especially with NATO: if
neutrality bars them from being a member of NATO, it might also hinder
them from co-operating with NATO. Art 42 TEU Para (2), the so-called
‘Irish Clause’ intends to address this tension within EU foreign policy,"®
according to which the policy of the EU ,shall not prejudice the specific
character of the security and defence policy of certain Member States
and shall respect the obligations of certain Member States, which see
their common defence realised in the North Atlantic Treaty Organisation
(NATO), under the North Atlantic Treaty and can be compatible with the
common security and defence policy established within that framework”

It would be hard to conceive more Delphic words. Basically, it says that
both a membership in NATO and a non-membership will be tolerated
and is compatible with the EU membership: every European country irre-
spective of its membership in NATO or its neutral status may join the
EU. This is of course to welcome countries, but the question at hand is
whether this flexibility is compatible with an even deeper military co-
operation within the EU. If the EU evolves common military capabilities,
and a defence concept similar to Art V of the NATO Treaty, those EU
member states which are not members of NATO will be de facto members
of the alliance.”

Although it is called Irish clause because Ireland was the first member state of the EU which
pursued neutrality, the concessions are in favour of all neutral member states of the EU, cf.
PETER HiLpoLD, Osterreichs Neutralitit nach Lissabon, Osterreichische JuristenZeitung 2010,
590 (594) THEO OHLINGER, Osterreichs Neutralitit in der Europdischen Union, Zeitschrift fiir
Offentliches Recht 2018, pp 621-635.

Malta does not even participate in PESCO because of her policy of neutrality: BRENDAN FLYNN,
PESCO and the Challenges of Multilateral Defence Cooperation for Ireland: More of the Same
or Sea Change?, Irish Studies in International Affairs , Vol. 29 (2018), 73-95, p. 75.
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Considering that all those Member States of the EU which did not opt out
from CFSP are entitled to vote in CFSP issues, including any forms of co-
operation with NATO, and are obliged to take a fair share of the financial
and probably military burdens, it is easy to foresee some forms of ten-
sion in the case of a more and more intensive co-operation between the
EU and NATO. A substantial pooling of capabilities and military command
might cause tensions of constitutional significance hindering some Mem-
ber States from participating similarly to the deepening of the monetary
union: as too was needed in order to beef up European financial capabil-
ities and to expand monetary powers by quantitative easing, many Mem-
ber States worried as to whether these measures are compatible with
their own constitutions and the powers transferred to the EU. A very sim-
ilar scenario is possible in military co-operation, as well.

A further obvious challenge is of course the unanimity on which The
Common Foreign and Security Policy is based, requiring all Member
States (except Denmark) to agree. Putting aside legal and constitutional
complications following from eventual neutrality, there are obvious polit-
ical obstacles too, namely the veto power of a minority of EU Member
States. The qualified majority voting, which was adopted for the single
market by the Single European Act and step by step expanded to further
areas, offers some useful lessons in this respect. The loannina Compro-
mise of 1994,° which was also overtaken by the Lisbon Treaty in an
updated form, shows that some Member States might find it hard not to
make use of the veto power in case of essential interests. Moreover, even
if there is only one Member State opposing EU policy, this Member State
might challenge the decision made in the Council before the CJEU,” or
may simply ignore a decision, as some central European states did with
the refugee quotas in 2015, and refused to accept the allocated migrants.

20 Which was a reincarnation of the Luxembourg compromise, cf RUDOLF STREINZ, Die Luxem-
burger Vereinbarung, Miinchen 1984.

2l See e.g. the Czech Republic’s action against EU legislation introducing more stringent rules for
the acquisition and possession of firearms, which at least shows how sensitive issue is the
defence industry (case C-482/17).
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Besides those Member States of the EU which might not be fully inter-
ested in a co-operation with NATO, NATO Member States which have
eventual political conflicts with some EU Member State may create a fur-
ther obstacle. It is worthwhile to look at the conflict regarding the name
of the country which was called Macedonia earlier and is Northern-Mace-
donia. This conflict blocked any integration of Northern-Macedonia for a
very long time very effectively. Turkey, a member state of NATO, is one
obvious open wound, a country which is officially a candidate for EU-
Membership but accession did not come nearer during the last years. In
a similar situation, signing an international treaty or blocking the ratifica-
tion might be used as leverage in other areas of political co-operation.

These issues, of course, raise our attention to the political dimension of
co-operation.

IV. Co-operation: Capabilities, Command and Trust

A sincere co-operation with the NATO presupposes “a stronger and more
capable European defence” according to the NATO Warsaw Summit Com-
munique. A stronger and more capable defence requires a meaningful
European Army based upon economies of scale comparable to the US,
Russia or China. It is remarkable that the EU has as many citizens as
the USA and Russia combined, but its military capabilities are far from
either of them because the EU lacks economies of scale. This, of course,
cannot be achieved as long as every European national army disposes of
every kind of capabilities. Therefore pooling and sharing capabilities is
also needed, and the building up of European defence capabilities.

This idea is also part of a Franco-German plan called “permanent struc-
tured co-operation”, or PESCO* that aims to allow a kind of enhanced

22 BLOCKMANS STEVEN, The EU’s modular approach to defence integration: An inclusive, ambitious
and legally binding PESCO? 55 Common Market Law Review (2018), pp. 1785-1826.
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co-operation towards greater integration of their military capabilities. It
is based upon a reactivated provision of the Lisbon Treaty that allows
groups of EU countries to make progress on policies led by a vanguard
of states.”” By and large, there have basically been two concepts of how
to co-operate: either a large group of states should engage in a relatively
limited types of cooperation, or a smaller number of states should become
involved in a more ambitious defence cooperation.**

Enhanced defence co-operation puts emphasis on pooling and sharing
of resources and capabilities. It is very tempting in theory but is a much
harder nut to crack in practice. In theory, it would allow that some Mem-
ber States specialize in different capabilities, which enable them to make
use of economies of scale and economies of scope, and the Member
States together can build up a much more vigorous and capable army in
comparison with the present situation of 28 different national military
forces.

This kind of pooling and sharing relies extremely on European (or from
a very national perspective foreign) capabilities, on the very deep trust
in the other Member States that they unconditionally will defend each
other. Specializing in some areas namely also means neglecting other
capabilities, relinquishing know-how, and giving them up at the end of the
day. This dilemma is very similar to the 1950s and 1960s, as the French
President Charles de Gaulle worried about the reliability of the American
nuclear deterrence, because it was far from certain that the USA would
risk atomic warfare if the Soviet Union would limit a nuclear first strike
to Europe. General de Gaulle was therefore obsessed with building up
French nuclear deterrence independent from the will of a foreigner even
if this was an allied force, such as the United States. One might also take
the example of Ukraine, which gave up its nuclear arsenal for security

23 FrynN (footnote 19), p. 74.
24 FLynN (footnote 19), p. 74.
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guarantees according to the so-called Budapest Memorandum signed by
the United States, Russia, and the United Kingdom, whose guarantees did
not fully prove themselves.

Obviously, the Member States agree in theory, ,to do things together,
spend together, invest together, buy together, act together”, as Federica
Mogherini summed up the raison d’etre of PESCO, and they started 17 EU
defence projects in 2017% but only very few of them progressed substan-
tially. If ones takes a closer look at those few projects which have some
meaningful support among the member states, it will be apparent that
these are not the militarily most significant projects but rather logistic
and support staff issues.

So, for example, there are many participants in the Military Mobility pro-
ject, but almost none in the Artillery or the Light Armoured Vehicle pro-
jects, which have par excellence military capabilities. Also very telling is
the story of the Eurofighter, a genuine transnational European defence
capability project: the Eurofighter Typhoon is, according to its manufac-
turer, “the world’s most advanced swing-role combat aircraft providing
simultaneously deployable Air-to-Air and Air-to-Surface capabilities”,*
but is in service only in five EU Member States, which at least hints at how
hard it is to achieve unanimity among EU Member States in defence mat-

ters.

This is sobering but logical, because the sale of arms and the defence
industry are of vital economic and political interest as well. The different
interests are influenced by the circumstance of being a manufacturer or a
buyer of weapons and weapon systems. Hence, a pooling and sharing pro-
vokes the question as to whether, and, if yes, to what extent, the national
defence industry is or might be influenced by a further military integra-
tion.

25 FynN (footnote 19), p. 80-81.
26 <https: //www.eurofighter.com/>.
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Does a defence integration aiming to achieve economies of scale require
the restructuring of defence industry facilities? If yes, and those facilities
are needed to scale down in some Member States, then it is not only eco-
nomically painful, but results in the loss of vital know-how and capabil-
ities which are of interest to national security. If industry facilities are
needed to be kept for economic or political reasons, which seems to be
a more viable option, economies of scale might only be achieved if exist-
ing facilities produce cross border co-operation, which would require the
sharing of military secrets, and this again raises our attention to the ques-
tion as to whether there is such a mutual trust among the Member States.

Mr. Macron demanded in his Sorbonne address a much more beefed
up form of defence cooperation, a “common intervention force, a com-
mon defence budget, and a common doctrine for action” This points to
a further possible tension in defence co-operation, which I would call
the Clausewitz challenge. As Clausewitz put it in his famous treatise “On
War”, armed conflicts never stand alone, have no purpose in themselves,
because they are always fought to achieve some political aim, which of
course is also the case for defence co-operations as they are called into
life because of the eventuality of an armed conflict. France for example
quite often intervenes in Africa, to help her former colonies out, so it is
understandable that she is keen on having a common intervention force
which would enable the sharing of the cost of these operations. Other
Member States, however, do not necessarily share this political aim, for
example Central and Eastern European countries having had no colonies
at all see no reason to shed the blood of their countrymen in Africa fran-
caise. This tension would be similar to The Migration Crisis, as Central
and Eastern European countries and their leaders did not volunteer for
the reallocation of asylum seekers and migrants not only because of cheap
nationalism, but also because they felt that taking care of former colonies
is none of their business at all, as they have had none of them and did not
profit from them. This only highlights that defence and military co-oper-
ation do require common political aims.

25



A further question of a political but also of a constitutional nature is the
question of command. Deploying armed forces is a most intricate ques-
tion, mirroring the constitutional culture of a political entity. The French
President, as the Commander-in-Chief of the Armed Forces according
to Art 15 of the French Constitution has wide-ranging powers regarding
the armed forces, the German Armed Forces may basically be deployed
only by virtue of a parliamentary decision. The United Kingdom have leant
basically towards the French solution, and until very recent times, the
Prime Minister could have essentially decided without the approval of the
Parliament to deploy British armed forces (this has changed somewhat
during the last two decades). There is no space to fully develop a com-
parative reasoning, but it is necessary to point out that there are very dif-
ferent rules for deploying armed forces which have to be respected in a
future NATO-EU framework.

V. The B-Word

Brexit is one of the big question marks in the NATO-EU alliance for many
reasons. Even if the United Kingdom leaves the EU, but does not leave the
NATO, it will be involved in any EU-NATO relation on the one side of the
table or the other.

Moreover, the UK has key capabilities in many areas, and hence an even-
tual Brexit means a serious gap in military capabilities, especially the
nuclear deterrent and aircraft carriers. The UK has a policy of continuous
at-sea deterrent, which are based in Scotland, and are a pillar of European
defence. The second area where British capabilities will painfully lack are
aircraft carriers as the two Queen Elizabeth-class aircraft carriers of UK
have no match in Europe. Neither the French nor the Italian navy have
air-craft carriers of the same size.
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VI. Conclusions

NATO and the EU relations should be built on a stronger and more capa-
ble European defence. There are however serious challenges which need
to be addressed.

The legal framework of the EU Treaty is by and large viable, nonetheless
the neutrality of some Member States might hinder deeper integration.

Much more demanding however are the political challenges. The sharing
and pooling of military capabilities offers economies of scale but requires
painful choices which can only be made in the case of deep mutual trust.
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I. Introductory Remarks

The 2014 annexation of Crimea by Russia and the ongoing conflict in East-
ern Ukraine make the discussion on security in Europe a pressing ques-
tion. This discussion is all but easy. The choice of the perspective or even
of a paradigm seems to have great influence on the arguments presented
and conclusions suggested by the participants of this discussion. That is
why it seems reasonable to reveal the perspective of the present author.
It is namely the perspective of a lawyer and not of a specialist on military
matters. Secondly, it is the perspective of a person who spent quite a lot
of time dealing with the legal aspects of the European integration. Thirdly
it is the perspective of a national of Poland - in all possible respects (e.g.
as the first victim of The Second World War, the former socialist state, the
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“new” NATO and as an EU member, the neighbour of Russia and a country
governed at present by a government hated by the European elites). Last
but not least it is the perspective of a person interested in public matters
and seemingly having some thoughts on the ideas which may or should
have influence on the Polish politicians and statesmen.

It is mainly the Polish point of view that is meant under the cover of “East”
which was used in the title of the present text. On the other hand, what is
meant by “West” will refer mainly to three capitals, that is to Paris, Brus-
sels, and Berlin. Two remarks must be made. Firstly, the sequence is not
a coincidence. Secondly, Brussels is listed here not as the capital of the
Kingdom of Belgium and not even in the character of the NATO Head-
quarters. It is its status as the seat of the most important EU institutions
that is of importance here.

Regarding the sequence there can be no doubt that France and its young
President, Mr. Macron, seem to be the most active, important or at least
visible actors in the field of the European security identity. On 6 Novem-
ber 2018 Mr. Macron called for a “real European army” to “allow the bloc
to defend itself against Russia and even the United States, a hugely sen-
sitive idea amongst EU nations which jealously guard their defence. Also
Mr. Juncker was reported to say that deference to NATO can no longer
be used as a convenient alibi to argue against greater European efforts.”
The picture would be completely false however if we forget that the state-
ments of Mr. Macron and Mr. Juncker are just responses to a set of utter-
ances of the US President Mr. Donald Trump concerning both NATO and
the defence expenditures of its European members.®

I <https: //www.euractiv.com/section/defence-and-security/news /macron-calls-for-euro-
pean-army-to-defend-against-russia-us-china/>.

2 <https: //www.independent.co.uk /news/world /europe/emmanuel-macron-european-army-
france-russia-us-military-defence-eu-a8619721.html>.

? See infra.
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There is no doubt that NATO and the EU are at the centre of the discus-
sion. One also gets the impression that the two are being presented as
alternatives or as rivals. The aim of the present text is to show that such
positioning is wrong.

II. The Problem of Security and of Lawyers

One should start with the remark that security is an element which can
hardly be grasped by lawyers. They feel awkward when trying to approach
it. The reason seems to be that lawyers are trained to give “yes” or “no”
answers. This hardly works in the field of economics, almost never works
in the world of diplomacy, and it does not work at all in the field of secu-
rity. In this respect one remains in the field of probabilities.

The most important message for lawyers is in my opinion that ‘security
cannot be decreed. What I mean by this is that a strong and aggressive
State is not in a position to effectively convince its weak neighbour that
the latter is secure. Coming back to the past it would be difficult to say
that 1930s Germany was in a position to convince Luxemburg or Czecho-
slovakia that they were safe. No unilateral promise or treaty provision
would change this fact (however unpleasant it may it be for the self-con-
fidence of lawyers). The problem is that if this weak neighbour is really
afraid it has no interest in showing it. It would have even worsened its
situation. So in this respect we have to do with a phenomenon of falsifi-
cation of the picture. It is a paradox that in the contemporary matrix of
words of the ‘media democracy’ this falsification is even bigger. If asked
everyday about its security, a representative of a weaker state can only
falsify this picture day after day or worsen its position day after day (how-
ever unpleasant this may be for the self-confidence of the mainstream
media and their admirers).

It is certainly a given that a State may try to improve its security. Two
means to this end are feasible. Firstly, a State may improve its own mili-
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tary capabilities. Secondly, it can conclude alliances. All the same there is
no guarantee of surviving the next conflict. In this sense a strong state,
namely France, was not able to win in confrontation with Germany in
1940. On the other hand, a weak state, namely Sweden, was able to sur-
vive the second WW without material, personal or territorial losses. The
true reason had to do with the fact that Sweden was not on the list of
Germany’s targets. The same is true about Portugal. In this respect the
location of a State on a map as well as its policy may be of the utmost
importance. However, the only certain factor is that there are no certain
factors. In this sense Mexico being a neighbour of the USA may fear a mil-
itary confrontation with the latter much less than Iran which is situated
thousands of kilometres from the American continent.

Another element is the state of mind. Actually, Poland borders the Kalin-
ingrad area, sometimes called the most armed region of the world.!
Objectively, Poles should be afraid 24 hours per day. However, it is not
so. It may be difficult to explain this phenomenon. One can argue that
some level of insecurity is to some extent the fate of any state bordering
or even not bordering but having some disputes with a state having atom
weapons. The idea of security in the atom era is incomparable with the
one from the time preceding it. The feeling of security or insecurity
among the people in Poland rather has to do with the actual activities
of Russia than with its actual size and military potential. The latter are
known to everybody. It is another paradox that Russia likes warning other
states by informing them of the targeting of missiles on their capitals.’
However how can anybody think seriously about discussing any precise
price for not targeting them if retargeting can take place within a very
short time?

=

On Kaliningrad exclave see e.g.: <https: //warsawinstitute.org/russia-deploys-tanks-kalin-
ingrad-exclave/; https: //nationalinterest.org/blog/the-buzz/natos-worst-nightmare-rus-
sias-kaliningrad-armed-the-teeth-25958, https: //www.theguardian.com/world /2016 /oct/
08 /russia-confirms-deployment-of-nuclear-capable-missiles-to-kaliningrad.>

<https: //www.reuters.com/article/us-usa-nuclear-russia/after-putins-warning-russian-tv-
lists-nuclear-targets-in-u-s-idUSKCN1QEIDM>.

[

32



This lack of actual frightening of the people can only help statesmen to
make decisions which consider security in less psychological and more in
geopolitical contexts.

L. The Polish Experience with Respect to European
Integration

Poland found its place in great politics in the 10t century, upon the
acceptance of Christianity. After the very intensive period of power and
fame at the edge of the 10™ and the 11" centuries, its role became smaller
- extending from a complete collapse of the state in the 1030s to its
reunification (1940s) and a temporary re-emergence of the Polish king
in the 1070s. In 1138 Poland was divided into several smaller organisms
with different rulers. The reunification took place at the beginning of
the 14t century. At the end of the 14 century the union with Lithuania
was established - at the beginning it was just personal and in 1569 it
became a real one (creation of a Polish-Lithuanian State) which survived
till 1795. The union meant the establishment of a state which was huge
and which was based on principles similar to the contemporary democ-
racies (though limited to noblemen only). It showed its ability to coun-
teract its neighbours and domestic crises for more than 200 years. In
the 18 century however Poland found itself completely dependent upon
Russia. The attempts to get rid of this dependence resulted in three par-
titions. The last of them (1975) meant that the entire territory of the Pol-
ish-Lithuanian state became part of Russia, Prussia and Austria.

It was only in 1918 that the independent Poland reappeared on the map.
In 1939 it was attacked by Germany and the Soviet Union and apparently

removed from the map. After the 2"4 World War Poland reappeared on
it and became a member of the UN but its dependence upon the Soviet

Union was a cruel and long-lasting fact.
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In this sense the year 1989 could be looked at as a kind of miracle. There
can be no doubt that had it been Mr Putin and not Mr Gorbatshov who
replaced Mr Czernenko as the leader of the Soviet Union. This miracle
would have not taken place or maybe would have taken place but in such
a shape which does not deserve the name of miracle.

After some period in which Poland was mainly preoccupied by its internal
affairs, the most important decisions dealing with the future of interna-
tional policy had to be made. Two such directions were chosen. They
were namely the EU (then the European Communities) and NATO.

What is more, security aspects were present behind both decisions. As
regards NATO they are obvious and require no special comment. What
may be less clear are security elements connected with the decision to
join the EU. However cruel it may sound for Mr Macron, those consider-
ations would have been more or less the same had the EU not had pro-
visions dealing with the security matters. The truth is that the European
economic integration created so many visible and invisible ties among the
Member States that a war among them is hardly possible. What is more,
an attack on one of them seems to complicate the life of the others. It
can be a deterrent factor for possible aggressors who would like to keep
good relations with such powerful players as Germany, France, Italy or
Spain. This argument is often used by persons who support a quick entry
of Poland to the Eurozone.

In fact the people who supported the Polish entry to the EU could be
divided into three groups. I could suggest the names: materialists, realists,
and idealists. The main preoccupation of materialists were the European
funds. In my opinion, important as they are, they are just one element
of the entire picture. The idealists seemed to believe in a fundamental
change of the entire state (or maybe even society). In fact, they believed
that the Polish civil servants will be like Germans (of course not from the
period 1933-1945) or Dutch ones. On the other hand, realists looked at the
process of integration from the point of view of geopolitics. They were
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afraid of remaining in a grey area between the EU and Russia. In fact, the
fate of Ukraine, Georgia and Moldova seems to confirm how reasonable
that type of thinking was.

One should stress that a high price was paid by those states. In my opin-
ion the economies of the Central and Eastern European states needed
bigger protection from the richest Western European economies. In fact,
the collapse of communism meant the collapse of the hitherto trade pat-
terns and the collapse of entire branches of the economy. From the pre-
sent perspective one can say that those states (and Poland in particular)
needed a longer adaptation period which would allow them to create new
branches of economy and new relatively strong enterprises. In fact, there
is neither a Polish Mercedes nor a Polish Nokia.

The adaptation period seems to be necessary because for legal reasons as
well. In my opinion the former socialist states needed more time to work
out not only the “paper” norms but also the kitchen of democracy. What
was necessary was the time for all major political parties to get expe-
rience with working under the constitutional norms. In my opinion, the
present situation in Poland has to do with the fact that it was only in 2015
(that is more than 10 years after the accession to the EU and 18 years after
the adoption of the constitution) that a right-wing party got a real chance
to govern the state under the present constitutional norms. It is all the
more dramatic as the constitution was adopted by former communists
and liberals; the right-wing parties calling for its denial in the popular ref-
erendum. What is more, the Polish very influential mainstream® seems to
deny the right-wing parties the ‘moral’ right to rule.

All the same we do not know the actual alternative that is the price of
postponing the entry into the EU. If the alternative would have been a
Russian veto for entry into the EU, the price seems to be worth paying.
The same is true if the alternative would have been a decision of the EU
to build a fortress and accept no new members for 25-50 years.

® In fact one daily, two weeklies and one TV station as well as a big group of highly educated per-
sons and a small but loud group of completely uneducated celebrities.
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The references to the EU as a security area is right to a very high degree.
All the same one should recall that when discussing security matters we
are within the realm of probabilities. One can imagine the aggressor state
which not only attacks one of the EU members, but also warns the oth-
ers that all which criticize it will be deprived of gas supplies. It is a kind of
paradox that an ambitious EU environmental policy may turn out to be an
element lowering rather than increasing the strength of the EU and the
ability of its Members to cope with a potential aggressor state.

That is why NATO was present in the picture of the Polish aspirations
from the early 1990s. The resistance of Russia to this movement was great
but it could only show that the direction adopted by Poland was right. At
no moment was NATO membership looked as an obstacle to EU member-
ship. In fact, it was possible for Poland to access NATO five years before
the entry to the EU. Looking at the situation of the former Soviet states
one can easily see that some states may find it easier to enter the EU
than NATO. Both are treated as a choice of “Western” political culture as
opposed to the Soviet or Russian.

IV. The Polish Experience with Respect to Security

It is important that neither Poland nor the other States of Central and
Eastern Europe looked at NATO and the EU as the alternatives. There
were no special reasons to look at them in this way. 22 EU members are
Members of NATO. NATO helped the European democracies to keep their
security during The Cold War.

One can see some paradoxes in this respect, as in many other fields. We
can argue that NATO proved its strength and usefulness at the time of The
Cold War when the Soviet Union was a strong, dangerous and aggressive
player. Nowadays the strength of NATO should be bigger as there is no
such an enemy. On the other hand, some would say that NATO is not as
necessary as there is no longer the USSR. All the same it would be diffi-
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cult to say that the level of security of the USA, France, Portugal, Poland
and Lithuania is the same. From the perspective of Poland and Lithuania
NATO is as important as it was for the Federal Republic of Germany 35
years ago.

The second paradox has to do with the pressure of President Trump on
the European states to increase their military expenditure. If the Euro-
pean allies get angry with President Trump, start to build the strategic
autonomy and increase the expenditure they do, then this is what Presi-
dent Trump wants of them. If they do what he wants, the risk of weaken-
ing NATO may be overcome.

Of course, this is only a part of the picture. Some utterances of President
Trump to NATO are worrying for its members. They include the ones
putting into doubt the reliability of the alliance’ or the American role in
it.?

In fact, there are many elements in the Transatlantic exchange of views
which look like political or even PR tricks. Especially the relationships
between Mr. Trump and Mr. Macron give this air of a competition of
strongmen, culminating in their famous handshakes. It is not the business
of Poland to make positions and comments on each and every such
“event”; they are just the most important of unimportant events. Poland
and many other states of the region have more important challenges and
real problems. That is why we are interested in the preservation of NATO
as well as the preservation of the EU.

Of course, if one day the US will decide to come back to isolation we will
be able to do nothing about this. There is no doubt that it would be a very
bad scenario for this part of Europe. It is no wonder that States such as

7 TAYLOR, “Fort Trump” Or Bust? Poland and The Future Of European Defence, Report, Friends of
Europe, December 2018, p. 16.

8 Muri, Poland, The Missing Link in European Defence, <https: //www.iai.it/en/pubblicazioni/
poland-missing-link-european-defence>.; TERLIKOWSKI, PeSCo: The Polish Perspective/ Octo-
ber 2018, ARES, p. 3, <https: //www.iris-france.org /wp-content /uploads /2018 /10 /
Ares-32.pdf>.
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Poland do not want this scenario and will do nothing to weaken NATO or
to accelerate its dissolution and the withdrawal of the US. On the con-
trary, Poland is ready to invest a lot in NATO and the American presence
in this part of Europe.

This is in no case any action against the EU. The simple fact is that NATO
means 22 EU members (including the UK), the USA, Canada and 5 non-
EU European states (counting Turkey as a European state). It is objec-
tively stronger than any force of the EU as such. The presence of the
world superpower makes it highly risky to attack one of the members of
NATO (once again recalling that we can talk only about probabilities and
not confirmed and certain facts). In this respect the combination of NATO
and the EU is the best choice for the states of the Central and Eastern
Europe. Any other scenario would be against our interests and we will do
everything to avoid it or at least postpone it as much as possible.

V. The EU Treaty Framework on Security Matters

It must be stressed that Poland as any EU member is bound by the treaty
provisions on security matters. A few words must be said about their
development.

The 1954 collapse of the European Defence Community (EDC) Treaty and
the 1957 signature of two Rome Treaties meant that the question of secu-
rity found itself outside the scope of the founding treaties. The return of
them to security matters required about 30 years.

It was connected with the entry into force of the Single European Act
(SEA). What is of importance here is the establishment of the European
Political Cooperation. It was regulated by Title III of the SEA (comprising
one article only, namely art. 30). A separate set of provisions devoted to
security found their place in art. 30 para. 6. According to it:
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(@) The High Contracting Parties consider that closer co-operation on
questions of European security would contribute in an essential way to
the development of a European identity in external policy matters. They
are ready to co-ordinate their positions more closely on the political and
economic aspects of security.

(b) The High Contracting Parties are determined to maintain the techno-
logical and industrial conditions necessary for their security. They shall
work to that end both at national level and where appropriate within the
framework of the competent institutions and bodies.

(c) Nothing in this Title shall impede closer co-operation in the field
of security between certain of the High Contracting Parties within the
framework of the Western European Union or the Atlantic Alliance!

It is visible that only ‘closer cooperation’ was provided for. All the same
Member States were cautious enough to insert a separate safety clause -
concerning both the WEU and NATO.

The TEU in its original 1992 version (The Maatricht Treaty) was the sec-
ond step in this respect. The Common Foreign and Security Policy
became for the next 16 years a so-called Second Pillar of the newly cre-
ated EU. The provision of special importance for security and military
matters was then art. J 4.

Its para. 1 made it clear that ‘The common foreign and security policy shall
include all questions related to the security of the Union, including the
eventual framing of a common defence policy, which might in time lead
to a common defence”” This provision turned out to be a permanent solu-
tion, present in the EU law until now, though in a modified version.

What turned out to be much less permanent was the exclusion of the
decision-making mechanism typical for the entire 2nd pillar.’

% According to art. J 4 (3), ‘Issues having defence implications dealt with under this Article shall
not be subject to the procedures set out in Article J. 3!
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Another element typical for the Maastricht treaty in its original version
was a reference to the Western European Union. Art. J 4 (2) provided that
“The Union requests the Western European Union (WEU), which is an
integral part of the development of the Union, to elaborate and imple-
ment decisions and actions of the Union which have defence implications.
The Council shall, in agreement with the institutions of the WEU, adopt
the necessary practical arrangements.”

It was quite a bizarre provision as only certain members of the EU were
also members of the WEU. In this sense this part of The Maastricht Treaty
was the first treaty solution on enhanced cooperation. What is more, art.
J 4 (5) provided that ‘The provisions of this Article shall not prevent the
development of closer cooperation between two or more Member States
on a bilateral level, in the framework of the WEU and the Atlantic Alliance,
provided such cooperation does not run counter to or impede that pro-
vided for in this Title’

Last but not least a safeguard clause was addressed to the NATO mem-
bership. According to article J 4 (4) “The policy of the Union in accordance
with this Article shall not prejudice the specific character of the security
and defence policy of certain Member States and shall respect the oblig-
ations of certain Member States under the North Atlantic Treaty and
be compatible with the common security and defence policy established
within that framework’

This safeguard (in slightly modified version) could be found in art. 17 (1) of
the TEU in the versions resulting from The Amsterdam and Nice Treaty
and now forms art. 42 (7) second para.

The Treaty of Amsterdam shifted the complex regulation of security and
military matters to article J 7 of the TEU, which was at the same time
renumbered as art. 17 of the TEU.

Its para. 1 (1) repeated that ‘the common foreign and security policy shall
include all questions relating to the security of the Union’ It was more
precise as regards the possible introduction of the ‘common defence.
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Its adoption was dependent upon the decision of the European Council
accepted later by the Member States in accordance with their respective
constitutional requirements."

Unlike its predecessor, the Treaty of Amsterdam made it possible for the
EU organs to adopt all measures of the ond pillar in matters of security.

The most characteristic (though possibly not the most important) ele-
ment was a reference to the EU missions. Art. 17 (2) of the TEU provided
that: ‘Questions referred to in this Article shall include humanitarian and
rescue tasks, peace keeping tasks and tasks of combat forces in crisis
management, including peace making.

An element of great importance was a complex regulation of the relation-
ship between the EU and the WEU. There is no room for a detailed discus-
sion of the matter, as it is a part of history at present. It must be stressed,
however, that the WEU was seen rather as a tool in the hands of the EU.

In fact, the Treaty of Nice eliminated all references to the WEU. Other
provisions of art. 17 were left intact.

The TEU in the present (that is after-Lisbon) version contains a complex
set of rules on security. There is no room to present all of them.

According to art. 42 (1) TEU ‘The common security and defence policy
shall be an integral part of the common foreign and security policy. It shall
provide the Union with an operational capacity drawing on civilian and
military assets. The Union may use them on missions outside the Union
for peace-keeping, conflict prevention and strengthening international
security in accordance with the principles of the United Nations Char-
ter. The performance of these tasks shall be undertaken using capabilities
provided by the Member States.

Despite the similarities one can see more decisive and ambitious lan-
guage. It can be seen in art. 42 (3) TEU which reads that ‘Member States

10 Tdentical solution is adopted by art. 42 (2) TEU in the current version.
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shall make civilian and military capabilities available to the Union for the
implementation of the common security and defence policy, to contribute
to the objectives defined by the Council. Those Member States which
together establish multinational forces may also make them available to
the common security and defence policy.

The same provision obliges the Member States to progressively improve
their military capabilities and defines the tasks of the European Defence
Agency."

Art. 42 (7) TEU contains a relatively weak casus foederis, according to it
‘If a Member State is the victim of armed aggression on its territory, the
other Member States shall have towards it an obligation of aid and assis-
tance by all the means in their power, in accordance with Article 51 of
the United Nations Charter. This shall not prejudice the specific charac-
ter of the security and defence policy of certain Member States. However
it reserves the primacy of NATO commitments (of course for NATO Mem-
bers).”

One should also cite art. 46 TEU which is the legal basis of permanent

structured cooperation (PESCO)."”

11" It shall identify operational requirements, shall promote measures to satisfy those require-
ments, shall contribute to identifying and, where appropriate, implementing any measure
needed to strengthen the industrial and technological base of the defence sector, shall partici-
pate in defining a European capabilities and armaments policy, and shall assist the Council in
evaluating the improvement of military capabilities.” See also art. 45 TEU.

‘Commitments and cooperation in this area shall be consistent with commitments under the

North Atlantic Treaty Organisation, which, for those States which are members of it, remains

the foundation of their collective defence and the forum for its implementation.

13 1. Those Member States which wish to participate in the permanent structured cooperation
referred to in Article 42(6), which fulfil the criteria and have made the commitments on mili-
tary capabilities set out in the Protocol on permanent structured cooperation, shall notify their
intention to the Council and to the High Representative of the Union for Foreign Affairs and
Security Policy.

2. Within three months following the notification referred to in paragraph 1 the Council shall
adopt a decision establishing permanent structured cooperation and determining the list of
participating Member States. The Council shall act by a qualified majority after consulting the
High Representative.
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VI. The Attitude of Poland to the EU Treaty

Provisions and Their Implementation

There is no doubt that the present shape of the treaty provisions on secu-
rity is the result of evolution. A modest beginning and the progressive
direction (‘always more, never less’) are quite typical for the philosophy of
European integration. What is atypical is a rather slow speed of reforms.
This is due to many elements. Just to name one we can refer to the close
link of security not only to state sovereignty (whatever it means in Europe
in the 21° century) but also to the very preservation of statehood.

In any case, it is not the intention of Poland to cancel those provisions
or to reverse their evolution and to come back to e.g. the SEA version.
As it was said several times that NATO is not against the EU, one can
reverse this statement and say that the EU is not against NATO. Safeguard
clauses to this effect present in the various versions of the treaties were
already mentioned. There is no doubt that the strength of the European
NATO Members means the strength of NATO. If this strength can increase
due to the EU instruments, EU-NATO Member States can only be sat-
isfied. As M. Terlikowski puts it 'Ever since its accession to the EU, the
CSDP has been considered an additional security mechanism for Poland,
complementing the national defence capacity, membership in NATO and

14

strategic partnership with the U.S”* Poland is also aware that the building
of the European capabilities may be useful for some unpredicted and
unwelcome future developments regarding NATO. All the same the for-

mer should not be seen as an invitation or catalyst of the latter.

It must be said however that the opinions on Poland’s attitude refer to a
lack of trust, lack of interest, or lack of engagement. K.Muti for example
writes that “As EU member states step-up efforts to strengthen defence
cooperation and integration, Poland’s role and contribution remain an

14 TErLIKOWSKI (footnote 8), p. 2.
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enigma® However even the author of a very Euro-enthusiastic report

does not leave any doubts that ,Russia remains the main security chal-
lenge for Poland, and NATO is believed to be the only concrete protection
against a possible military threat from this country. NATO is seen as nec-
essary for the security of their country by 91% of Poles, 81% of Hungari-
ans, 75% of Czechs and 56% of Slovaks™®

What is a most interesting for some commentators was the Polish attitude
to the Permanent Structured Cooperation on security and defence
(PESCO). Its establishment is associated on the one hand with the aggres-
sive attitude of Russia and with Brexit on the other.” Actually Poland was
one of 23 Member States which acceded to PESCO at once.” It was not
a sponsor of the initiative, however.” Interestingly enough, one state of
the region (the Czech Republic) was one of the sponsors.”” According to
J.Gotkowska, ,Central Europe perceives the whole process sceptically””
A.Ciupinski notes that the first reaction of Poland was rather reserved and
that they care not to undermine NATO.” As M.Terlikowski puts it: ‘Already
at the meeting of EU defence ministers in September 2016, when the
European Global Strategy (EUGS) implementation agenda was discussed,
Poland argued that the EU should avoid duplication of competencies and
tasks of the Alliance, particularly in planning and conducting operations.®

15 Muri (footnote 8).

16 New Pact for Europe, National Report, POLAND, November 2017, Institute of Public Affairs,
<newpactforeurope.eu>, p. 13.

CIupINSKI, PESCO jako préba osiaggnigcia europejskiej autonomii strategicznej, Kwartalnik Bel-
lona, 1/2018, p. 30.

CiupiNskI (footnote 17), p. 32.

19 CrupiNski, Nowe struktury obrony Europy Zachodniej, Security Review, 4(9),/2018, p. 16.

20 cupiNski (footnote 19), p. 16.

GOTKOWSKA, The Trouble with PESCO. The Mirages of European Defence, OSW, Point of View
Number 69, Warsaw, February 2018, p. 5.

CIUPINSKI (footnote 17), p. 34.

TERLIKOWSKI (footnote 8), p. 4.

3

3

S

2

2!

[N

2

[~

44



Another reason for scepticism is a care about smaller enterprises.” Two
projects in which Poland participated initially referred to mobility and to
the European Secure Software Defined Radio (ESSOR)*

What attracted the attention of the specialists of international security
are the Polish efforts to increase the American presence on the Polish
territory. It took the shape of the ‘Fort Trump’ initiative. For P. Taylor it
means putting too many eggs into one basket.” In my opinion however,
a much more pertinent analysis is provided by P. Buras and J. Janning.
They write about two fatalisms: the German one and the Polish one. They
describe the latter by writing that:

‘Poland’s fatalism about America (...) is anchored in the notion that US
security guarantees are indispensable in an increasingly dangerous
geopolitical environment. Due to the lack of viable alternatives, Poland
has no choice but to bet on continuous American security engagement
with Central and Eastern Europe. (...) And, if it fails, the outcome will not
be more disastrous than that of any other strategy.”’

P. Taylor is more accurate when he realizes that ‘The experience of having
been abandoned by the European powers when Nazi Germany invaded
in 1939 underlies Polish scepticism about EU efforts at closer defence
integration, and doubts about whether NATO would agree collectively
to jump to Warsaw’s defence in a timely manner in case of a possibly
ambiguous hybrid Russian attack’™

24 CIUPINSKI (footnote 17), p. 34, see also Zaborowski, Poland and European Defence Integration.
Policy Brief, 25 January 2018.

25 CupINski (footnote 19), p. 17. TERLIKOWSKI (footnote 8), p. 2.

26 TaYLOR (footnote 7), p. 13.

27 BURAS /JANNING, Divided at the Centre: Germany, Poland, and the Troubles of the Trump Era,
December 2018, Konrad Adenauer Stiftung, p. 8.

28 TAYLOR (footnote 7), p. 15.
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VII. Conclusion

We can say that the future remains a secret. All that we can do is to try to
increase our level of security. The EU can help in many respects. It must
be understood that it can also make the defence of its flaking Members
more difficult. In my opinion the EU cooperation should be welcome. All
the same it must be stressed that security is not a banana market and the
Community methods typical for the internal market are not to be intro-
duced here. Successful as they are, they must be kept to their proper
scope of application. The defence of Gdansk must be first of all a decision
for Poland. If a future common army is to help that is good. If Brussels
thinks about replacing Poland in such decisions, there is nobody to opt
for such a solution.
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I. Introduction

The phenomenon of a massive movement towards Europe of migrants
and refugees from the Middle East, particularly from Syria in 2015/16 has
been described as the world’s worst refugee crisis of our time. This forced
migration wave has been provoked not only by the continuing violations
of international humanitarian law within and beyond the region, but also
by the deteriorating situation in neighboring countries such as Turkey
and Lebanon, where the majority of refugees continue to seek shelter.'
Therefore, an increasing number of persons have been moving to those
European countries perceived as safe countries of asylum.

As regards Middle Eastern refugees moving into Europe, a large number
of these persons reached Central and Western Europe by taking the West-
ern Balkans route. Travelling along this route meant travelling through
certain countries which were not bound by EU asylum legislation - the
Republic of North Macedonia and the Republic of Serbia. Their asylum
systems were of poor quality. These countries’ principal source of oblig-
ations towards refugees remains the Geneva Convention relative to the
Status of Refugees from 1951 (Refugee Convention). Therefore these coun-
tries provide an excellent model for a broader examination of the position
of transit countries under International Refugee Law.

Neighboring countries such as Croatia and Bulgaria are no less “transi-
tory” than North Macedonia and Serbia. However, these two countries are
EU Member States which implies that they are bound by EU acquis and its
Dublin system.” Being an EU Member State opens up another legal aspect
that is not strictly relevant to an analysis of universal legislation.

KILIBARDA PAVLE, Obligations of transit countries under refugee law: A Western Balkans case
study, International Review of the Red Cross, 99,/2017, pp. 211-238, p. 212.

The Dublin system refers to a list of criteria established by the EU’s Dublin Regulation in order
to determine which country is responsible for addressing an individual’s asylum claim. The
specificity of this system is reflected in fact that the criteria are applied in a subsidiary manner.
It means that the Member State in which an asylum-seeker is located may not necessarily be
the responsible one for that case.

o
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Policy towards refugees and migrants travelling along the Western
Balkans route did evolve through several distinct stages, usually through
joint undertakings by major EU receiving countries and the governments
of the Western Balkan countries themselves. It was so until the Western
Balkans route was completely closed in March 2016 after the EU-Turkish
Agreement.

A comprehensive analysis of the relations between migrations and Euro-
pean security goes beyond the scope of this paper. Therefore, this article
attempts to shed light only on some aspects of the migration crisis, i.e. to
explain the position and obligations of transit countries. Accordingly, the
presentation of this issue through the prism of Serbian experience could
provide an excellent model for a broader examination of the position of
transit countries under International Refugee Law. After short introduc-
tory notes (Part I.) and clarification of terminology (Part II.), the present
paper analyses the so-called Western Balkans route (Part III.). Thereafter,
the experience of Serbia as a transit country is examined (Part IV.). Special
attention is devoted to the new Law on Asylum and Subsidiary Protection.
Finally, in order to define the obligations of transit country under Refugee
Convention, the article seeks to determine minimal standards of protec-
tion applicable to refugees in a transit context (Part V.).

II. Terminology

With respect to terminology, the phrase refugees and migrants is used
in the present article. Different stakeholders use different terms to refer
to the same phenomenon of forced migrations employing such terms as
migrants, vulnerable migrants, forced migrants, asylum-seekers, persons
in need of international protection, or even transit migrants. However,
referring to refugees and migrants seems to be the most appropriate way
of pointing out the legal relevance of status in a mixed-migration flow.
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As regards mixed-migration flow, the fact is that contemporary irregular
migration is mostly mixed. It means that it consists of flows of people who
are on the move for different reasons but who share the same routes,
modes of traveling and vessels. They cross land and sea borders without
authorization, frequently with the help of people smugglers. Mixed flows
can include refugees, asylum seekers and others with specific needs, as
well as other irregular migrants. It should be emphasized that groups are
not mutually exclusive, as people often have more than one reason for
leaving home.

The safe third country concept operates on the basis that an applicant
for international protection could have obtained it in another country
and therefore the receiving State is entitled to reject responsibility for
the protection claim. As is the case for the first country of asylum con-
cept, which covers refugees who have already obtained and can again
avail themselves of protection in a third country, the safe third country
concept is in most cases applied as a ground for declaring an application
inadmissible and barring applicants from a full examination of the merits
of their claim.”

Finally, the concept of a transit country refers to a country that refugees
and migrants pass through along the way to their preferred country of
asylum. Hence, transit country may be located anywhere between the
country of origin and the country of destination. But it is important to
note that no transit country may be absolutely regarded as such. There
will always be a certain number of persons interested in staying there
and genuinely seeking some form of protection. So the designation is also
subject to change as circumstances change.

Therefore, it seems to be the most suitable to define a transit country as
a country in which, in a given moment, a large majority of refugees and
migrants otherwise interested in seeking and receiving international pro-
tection refrain from doing so, or do so without genuinely intending to stay

3 <https: //www.ecre.org/wp-content,/uploads/2017/11/Policy-Note-08.pdf.>.
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there; where they do not remain for a significant span of time; and which
they eventually attempt to leave in an irregular manner. Western Balkan
countries (Serbia and North Macedonia) meet this definition.*

III. The Western Balkan Routes

The Balkans has been an entry point for refugees and migrants into Cen-
tral Europe for years. However, from April/May 2015, the number of
new arrivals began to increase. In fact the old Mediterranean route was
replaced by the Western Balkans route. Travelling from Turkey to Greece
and then through the Balkan countries in order to reach Western and
Central Europe gradually became a preferable alternative for the danger-
ous journey across the Mediterranean.

Nevertheless, Western Balkan countries such as Serbia and North Mace-
donia remained almost exclusively transit States. Actually, the vast major-
ity of refugees and migrants simply passed through them without
intending to request asylum from their authorities.

1. Unique way ofoperation

Although there were many different migrant routes active before 2015,
the way the Western Balkans route operated between the summer of 2015
and the spring of 2016 was unique.

The Western Balkans route was special because from September 2015 to
March 2016, it was the countries on this route which facilitated the trans-
port of forced migrants towards the most desirable destinations rather

4 KILIBARDA, Obligations of transit countries under refugee law: A Western Balkans case study, pp.
215-216.

51



than human smugglers. The States involved provided medical care and
humanitarian assistance along the route as well as transportation and a
number of provisional reception centers to accommodate the max influx
of persons in transit.

In the late summer of 2015, Germany decided to accept a large number
of Syrian refugees and the European Commission as well as a number
of European countries welcomed that decision. Although there was no
clear basis for it in EU law, the countries along the Western Balkans route,
with the support of human rights activists and international organiza-
tions, decided to form a passage and helped refugees transit through their
territory. Most of the refugees did not fill in the asylum applications in
these countries as there was a silent agreement they would be ‘waved
through’ to Germany.’

This practice persisted for several months after Hungary had closed its
borders, and basically involved an open-border policy with respect to
refugees and migrants crossing into North Macedonia from Greece. How-
ever, restrictions on this manner of free movement were gradually
imposed. Finally, after the EU-Turkey Agreement of March 2016,° the
Western Balkans route was completely “shut down”

> The countries along the Western Balkan route at different points during the refugee crisis con-
cluded that the Dublin III Regulation (which outlines which EU country is responsible for indi-
vidual asylum claims) and other asylum and refugee-related EU Directives were not fully
applicable during the 2015/16 refugee crisis. Some politicians, especially in Croatia, even said
outright that they could not follow the EU legislation since it did not envision more than half a
million of the refugees coming in such a short period and passing through the territories of
these countries. At the peak of the refugee crisis in the autumn of 2015, Croatia did not consis-
tently fingerprint refugees passing through its territory as it was envisioned in the EURODAC
Regulation, but helped them get through Croatia towards Slovenia and Austria and then
towards Germany.

<https: /www.consilium.europa.eu/en/press/press-releases,/2016,/03 /18 /eu-turkey-state-
ment/>.
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As a result of this, the majority of refugees and migrants are no longer
able to use this route to travel to those European countries perceived as
countries of asylum. However, persons who do reach Serbia may still sub-
mit an asylum application there.

When the Western Balkan route was shut down in March 2016, many
questions about what would happen to the refugees taking this route
remained unanswered. For example, around 7000 refugees remained
stranded in Serbia. When the route closed, they did not seek asylum in
Serbia, but rather remained there as irregular migrants in the hope that
they would find their way to the EU. From their point of view, they were
caught at an arbitrarily determined point, when the borders were open
and when they closed down again.’

While the European Commission welcomed such cooperation between
EU States in September 2015, in the summer of 2017 the Court of Justice
of the European Union (CJEU) effectively ruled that such cooperation was
not in line with EU legislation. The two relevant cases are A.S. v. Slovenia®
and Jafari.” The two CJEU judgments can be understood as an effort to
strengthen the Common European Asylum System that has been shaken
by the refugee crisis. They reinstate the legal boundaries that had become
blurred due to massive non-compliance by Member States during the
organized secondary movements through the Western Balkans corridor."

)

<https: //www.greeneuropeanjournal.eu/the-western-balkan-route-a-new-form-of-forced-
migration-governance-in-europe/>.

CJEU, Decision of 26 July 2017 in the Case 490/16, A.S. v. Slovenia.

CJEU, Decision of 26 July 2017 in the Case 646/16, Jafari.

<https: //eumigrationlawblog.eu/cjeu-rulings-on-the-western-balkan-route-exceptional-
times-do-not-necessarily-call-for-exceptional-measures/>.
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2. EU-Turkish Agreement

On 18 March 2016, the European Commission and the Turkish govern-
ment concluded an agreement with respect to the influx of migrants from
Turkey to Greece. The goals of the agreement were to break the business
model of the people smugglers and to offer migrants an alternative to
putting their lives at risk. The agreement consists of nine Action Points."

The first Action Point states that all new irregular migrants crossing from
Turkey to the Greek islands will be returned to Turkey as of 20 March
2016. The transfer of asylum seekers to a third country like Turkey is only
permissible if there is an individual determination of claim, legal repre-
sentation, appeal and the prohibitions of collective expulsion and non-
refoulement should be taken into account. The latter is the prohibition
to return (“refouler”) a refugee to the frontiers of territories where his
life or freedom would be threatened. Last but not least, it is questionable
whether Turkey can be considered a safe third country.

However, it is stated in the agreement itself that the return of migrants to
Turkey will be in full accordance with European and international law. It
is required that there will be no collective expulsions and that the prohi-
bition of non-refoulement will be respected. According to the agreement,
migrants arriving on the Greek islands will be duly registered and any
application for asylum will be processed individually by the Greek author-
ities in accordance with the Asylum Procedures Directive and in cooper-
ation with UNHCR. Consequently, according to the text of the first Action
Point, the application of the agreement will be in accordance with the
Refugee Convention and European Asylum Law.”

<https: //www.consilium.europa.eu/en/press/press-releases,/2016,/03 /18 /eu-turkey-state-
ment/.>.

RODRIGUES PETER, Migration and Security in times of the refugee crisis - Perspectives for Dublin
and Schengen, in: KELLERHALS/BAUMGARTNER (eds.), New dynamics in the European integration
process - Europe post Brexit, Ztirich 2017, pp. 183-202, p. 188.
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The Agreement stipulates that for every Syrian being returned to Turkey
from the Greek islands, another Syrian will be resettled from Turkey to an
EU Member State. This provision, however, has been a subject of intense
debate. It could be said that it was at odds with the prohibition of non-
discrimination based on country of origin laid down in article 3 of Geneva
Convention. The ‘one in-one out’ resettlement approach is clearly a com-
plicated and worrying suggestion and one that is incompatible with EU
law.”

“The idea that one Syrian can be substituted for another is deeply inimical
to established European traditions and norms in human rights, in which
the individual circumstances of each person is the key factor. Moreover,
a plan under which it is possible to penalise one Syrian for seeking to get
to the EU and at the same time to privilege another who has not tried to
do so is fundamentally incompatible with the human rights foundations

of European integration™

3. European solidarity on the test

This unforeseen mass influx situation put European solidarity to the test,
both amongst receiving and transit countries, as well as towards refugees
themselves. Although the necessity of forming a common European
response was recognized early on during the crises of 2015, a compre-
hensive common policy was not implemented.” The response to the crisis
has been characterized by an imbalance between solidarity and security.
When faced with an unprecedented influx of people in 2015-16, the pen-

13 <https: //www.ceps.eu/ceps-publications /eu-turkey-plan-handling-refugees-fraught-legal-
and-procedural-challenges />.

14 Tbid.

<https: //blogs.icrc.org/law-and-policy/2016 /06 /23 /european-migrant-crisis-avoiding-

another-wave-refugees-living-limbo/>.

@
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dulum swung sharply towards the latter, with the EU and its members
concentrating predominantly on (mostly) ad hoc temporary solutions
rather than systematic structural reforms."

The lack of intra-EU solidarity has been a major source of tension
between EU countries, not only casting doubts over the future of Schen-
gen, but having a wider negative impact on cohesion within the Union. (...)
“sharing the burden of refugee management is a litmus test for European
solidarity”

EU governments have struggled to respond effectively to the crisis and
still find it difficult to forge compromises because of deep differences of
opinion between and within countries. It remains very difficult to recon-
cile the two basic camps: those who argue that Europeans have a moral,
humanitarian and legal obligation to support those in need of help and
refuge (so-called ‘solidarity’ camp) and those who argue that Europe must
protect itself from the large numbers of people trying to reach the conti-
nent (so-called ‘security’ camp).”®

Closing the Western Balkans route and the 2016 EU-Turkey deal have par-
tially sealed Europe’s borders. Further steps towards a ‘fortress Europe’
would seriously undermine basic human rights and the Union’s interna-
tional asylum obligations.”

IV. The Repub]ic of Serbia as a Transit Country

The Republic of Serbia has come into the international spotlight during
the refugee crisis. It has been praised by the international media and

16 <https: //www.newpactforeurope.eu/documents/
new_pact_for_europe_3rd_report.pdf?m=1512491941&>.

17 Tbid.

18 Ibid.

19 Tbid.
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stakeholders as a model of good and tolerant policies towards refugees
and migrants. The Serbian authorities and citizens, as well, met the wave
of refugees and migrants from the Middle East and North Africa with tol-
erance and hospitality. More than one million migrants have been regis-
tered in the territory of Serbia since the onset of the crisis. The country
provided the necessary medical care and accommodation for all migrants.
Serbian approach has become even more visible and positive in com-
parison to the attitude adopted by some EU countries which openly
expressed hostility towards the increasing number of migrants.

The Republic of Serbia is continuously working to improve and strengthen
the system of migration management and the asylum system, both in a
normative and operational sense. However, Serbia has still not been con-
sidered a safe third country.

1. Serbia’s asylum system

While the treatment of refugees and migrants in transit by authorities in
Serbia was absolutely positive, Serbia remained a “transit country”. Ser-
bia has never been perceived by refugees and migrants as a safe country
of asylum. Serbia’s asylum system has been described as poor and inca-
pable of providing effective protection. In support of this claim is also a
fact that only few refugees and migrants decided to apply for asylum in
Serbia. The rest of them accepted a provisional shelter that the authori-
ties provided before making their way towards those European countries
that could provide them with a long-term protection.

The context in which Serbia’s asylum system functions is influenced by its
legal background as former federal units of the Socialist Federal Republic
of Yugoslavia. The Socialist Federal Republic of Yugoslavia had been one of
the original States party to the 1951 Refugee Convention and being non-
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aligned, a major receiving country for refugees from the Eastern Bloc.”’
Post-World War II Yugoslavia guaranteed the right to asylum already in
its 1946 Constitution.” (...) After breakup of the country, its federal units
began to develop their own asylum system.

With respect to Serbia, in 2008 a general Law on Asylum entered into
force.”” During the migration crises, many weaknesses of this law
appeared. Taking into consideration these deficiencies on one hand, and
the EU integration process on the other hand, the Republic of Serbia
adopted a new Law on Asylum and Temporary Protection in 2018.*

Unlike most European asylum legislation, Serbia’s system envisions a pro-
cedural difference between “expressing the intention to seek asylum”
or “seeking asylum” and formally “submitting an application for asylum”
Speaking de jure, only persons who have done the latter are actually con-
sidered as having entered the asylum procedure.” And this may have
practical consequences for the position of asylum seekers (see below,
V.i.c.).

2. The new Law on Asylum and Temporary
Protection

The Serbian new Law on Asylum and Temporary Protection was adopted
on 22 March 2018. This act brings about wide-ranging modifications to

2

S

KILIBARDA, Obligations of transit countries under refugee law: A Western Balkans case study, pp.
215-216.

Constitution of the Federal People’s Republic of Yugoslavia, Official Gazette of the FPRY, 31 Jan-
uary 1946, Art. 31.

22 Law on Asylum, Official Gazette of the Republic of Serbia, 109,/2007,

2 Law on Asylum and Permanent Protection. Official Gazette of the Republic of Serbia, 24,/2018.
24 KILIBARDA, Obligations of transit countries under refugee law: A Western Balkans case study, p.
217.

2
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the Serbian asylum system as part of EU accession negotiations commit-
ments, mirroring the structure and procedures laid down in the EU asy-
lum acquis.

The Asylum Office is now required to decide on asylum applications
within 3 months, as opposed to 2 months prior to the adoption of the
Law on Asylum and Temporary Protection. The 3-month deadline may be
extended by a further 3 months in complex cases or at times of a large
number of applications, while the Office may postpone the examination of
the application in case of an uncertain situation in the country of origin.
In any event, the processing of asylum applications can never exceed 12
months, in contrast with 21 months under the recast Asylum Procedures
Directive.”® The new Law on Asylum and Temporary Protection further
introduces a set of special procedures including the accelerated proce-
dure, the border procedure, and formal inadmissibility grounds.?

In accordance with this Law, an asylum seeker may be subject to different
restrictions on freedom of movement, or even detention, under the same
set of grounds. The Law sets out “grounds for limiting movement” which
correspond to the grounds for detention laid down in the recast Recep-
tion Conditions Directive:” (a) verification of identity or nationality; (b)
determination of the main elements of the claim which cannot be done
without such a restriction, in particular where there is a risk of abscond-
ing; (c) application made for the sole purpose to avoid deportation; (d)
protection of national security or public order; and (e) decision, in a pro-
cedure, on the applicant’s right to enter the territory.

25 Directive 2013/32/EU on common procedures for granting and withdrawing international pro-
tection, OJ L 180, 29. Jun 2013

26 <https: //www.ecre.org/serbia-new-act-on-asylum-and-temporary-protection-adopted/>.

7 Directive 2013 /33 /EU laying down standards for the reception of applicants for international
protection, OJ L 180, 29. Jun 2013.
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According to the new legislation, the risk of absconding is assessed taking
into account inter alia previous attempts of the applicant to irregularly
leave Serbia, refusal to establish his or her identity and provision of false
information on identity or nationality.

However, the list of measures to restrict freedom of movement raises
concerns. The prohibition on leaving the Asylum Centre, regular report-
ing to the police, assigned residence in the Asylum Centre under strict
police supervision, assigned residence in a social protection institution
for children under strict control, temporary confiscation of travel docu-
ments and detention in the Shelter for Foreigners that may be ordered if
the asylum seeker does not comply with a prohibition on leaving the Asy-
lum Centre or regular reporting obligations. The prohibition on leaving
the reception center amounts to deprivation of liberty regardless of its
designation in the this Law, in line with European Court of Human Rights
case law.”®

Restrictions on freedom of movement cannot exceed 3 months, subject
to the possibility of a prolongation for another 3 months in the case of
restrictions related to the determination of main elements of the claim or
the protection of national security or public order. The asylum seeker can
appeal the order of restriction on freedom of movement within 8 days.*

Despite the fact that this new law has brought many improvements, prac-
titioners working with refugees and asylum-seekers in Serbia during past
years argue that the position of Serbia as a transit country for refugees
and migrants cannot be expected to change overnight.

28 <https: //www.ecre.org/serbia-new-act-on-asylum-and-temporary-protection-adopted />.
29 Ihi
Ibid.
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3. Serbia — “safe third country™?

As it was explained above, the notion of safe third country refers to a pro-
cedural limitation on examining an individual’s asylum claim, introduced
by certain countries, based on the fact that the individual entered the
receiving country after having passed through one or more safe countries
where they had the possibility of seeking and receiving effective interna-
tional protection.

The United Nation High Committee for Refugees (UNHCR) has strongly
advised against considering Serbia as safe third country and returning
asylum- seekers there. Also, the European Court of Human Rights in its
ruling against Hungary agreed with these considerations.

In its decision Ilias and Ahmed v. Hungary*® from March 2017, the Euro-
pean Court of Human Rights found that Hungary violated several pro-
visions of the European Convention on Human Rights by returning two
asylum seekers from Bangladesh (after carrying out the accelerated asy-
lum procedure in Roszke detention unit) back to Serbia in 2015. The Court
found that the asylum seekers were unlawfully deprived of their liberty
and that the conditions in which they were staying in the detention unit
were inhumane and degrading. Hungary therefore had violated the Arti-
cles 5 and 3 of the European Convention on Human Rights. In addition,
since Hungary officially considers that Serbia is a safe third country, the
refugees were returned to Serbia informally (without cooperation with
Serbian police) following the asylum procedure.

The Court found that the Hungarian authorities did not implement the
procedure for returns in accordance with the EU Return Directive® and
that the refugees did not have any effective remedy at their disposal that
could challenge the decision to return them to Serbia, which is a viola-

30 ECHR, Decision of 14 March 2017 in the Case 47287/15, Ilias and Ahmed,/Hungary.
3! Directive 2008,/115/EC on common standards and procedures in Member States for returning
illegally staying third-country nationals, OJ L 348,/98, 24 December 2008.
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tion of Article 13 of the European Convention on Human Rights (ECHR).
The Court pointed out that the return of refugees to Serbia, the coun-
try which the UNHCR declared unsafe in 2012, creates the risk of fur-
ther return to Macedonia and Greece (chain refoulement) and exposure
to treatment contrary to Article 3 of ECHR. According to Article 3 ECHR
no one shall be subject to torture or to inhuman or degrading treatment
or punishment. The Court noted that not only had the Hungarian author-
ities not considered whether there is an individual risk of inhuman and
degrading treatment in the case of returning refugees to Serbia, but they
even refused to take into account the reports submitted to them, basing
the decision solely on the Regulation of the Government of Hungary from
2015, which declares Serbia a safe third country.*”

V. Application of Refugee Convention in Transit
Countries

Since the Republic of Serbia is not an EU Member States yet, it's not
bound by its asylum legislation. Therefore its principal source of oblig-
ations in this field remains The Geneva Convention. The present article
seeks to determine the scope of obligations of Serbia regarding the treat-
ment of refugees and migrants in transition context, and more broadly,
the obligations of other countries in similar situations.

32 KILIBARDA PAVEL, Developments in International Judicial and Quasi-judicial practice relevant to
the Serbian Asylum System: a Legal Review, Pravni zapisi, 2,/2017, pp. 352-358, p. 355.
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1. Regimes of refugee protection, asylum and
subsidiary protection

Although the terms refugee status and asylum may commonly be heard
in the same context, they are not identical. Each has its own meaning
and history in international law. So, understanding the difference is cru-
cial to establishing the obligations of transit countries. In this context, the
notion of subsidiary protection is also important to be explained.

a. Refugee starus

With respect to the international system of refugee protection, the main
point of reference is the 1951 Refugee Convention. This Convention estab-
lishes an objective regime of refugee protection which is independent of
the will of the receiving State Party - once persons meet the require-
ments for refugee status, they are to benefit from its protection, regard-
less of whether they have been granted asylum by any country.

In accordance with the Geneva Convention:

“For the purposes of the present Convention, the term “refugee” shall
apply to any person who (...) as a result of events occurring before 1Janu-
ary 1951 and owing to a well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social group or
political opinion, is outside the country of his nationality and is unable or,
owing to such fear, is unwilling to avail himself of the protection of that
country; or who, not having a nationality and being outside the country
of his former habitual residence as a result of such events, is unable or,

owing to such fear, is unwilling to return to it” *

3 Art. 1, para 2 of the Geneva Convention.
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The Convention entered into force on 22 April 1954, and it has been sub-
ject to only one amendment in the form of a 1967 Protocol which removed
the geographic and temporal limits of the 1951 Convention. The 1951 Con-
vention, as a post-Second World War instrument, was originally limited
in scope to persons fleeing events occurring before 1 January 1951 and
within Europe. The 1967 Protocol removed these limitations and thus gave
the Convention universal coverage. It has since been supplemented by
refugee and subsidiary protection regimes in several regions, as well as
via the progressive development of international human rights law.

As a rights-based instrument, the Convention is underwritten by three
main fundamental principles: non-discrimination, non-penalization, and
non-refoulement (non-expulsion).

The most important element is the principle of non-refoulement
expressed in article 33 of the Geneva Convention. It provides that:

“No Contracting State shall expel or return (‘refouler’) a refugee in any
manner whatsoever to the frontiers where his life or freedom would be
threatened on account of his race, religion, nationality, membership of a
particular social group or political opinion.” **

“The benefit of the present provision may not, however, be claimed by a
refugee whom there are reasonable grounds for regarding as a danger to
the security of the country in which he is, or who, having been convicted
by a final judgment of a particularly serious crime, constitutes a danger to
the community of that country”” *

It is often forgotten that the principle of non-refoulment is not uncondi-
tional. On the other hand its importance is crucial. It gives minimum pro-
tection to a refugee. What is more, this is the only provision that has a

3% Art. 33, para 1 of the Geneva Convention.
35 Art. 33, para 2 of the Geneva Convention.
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chance of being defended as a part of customary law. In the other words,
it is binding for states independently of their being or not being parties to
the Geneva Convention.*

The parties to it are under the entire set of obligations. They could be
divided into two groups. One of them refers to the national principle. It
means the obligation to grant a refugee the rights equal to the ones of a
national (a citizen). The second group is connected with the most favor-
able treatment. In fact it is less favorable than the national one. It means a
treatment equal to the treatment of foreigners being in the best position
with the respect to given rights.”

However, in reality, a receiving country cannot usually be expected to dis-
cern of its own accord whether or not a foreigner entering or already pre-
sent on its territory is, in fact, a refugee. Under regular circumstances
(i.e. outside of the context of a mass influx situation), it must be up to the
potential refugee to demonstrate his or her eligibility for the rights pro-
ceeding from refugee status. This is an argument used at times by gov-
ernments (see below V.2.).

The Refugee Convention does not say anything in terms of the Refugee
Status Determination procedure as such. With respect to rights guaran-
teed by the Convention, there is no explicit discrimination between rights
to be awarded after asylum has been granted and those stemming already
ipso facto from meeting the criteria for refugee status. However, certain
provisions make references to different types of refugee presences in
State Parties’ territories. This suggests that certain rights or obligations
only exist with respect to refugees whose stay has been formalized.”®

3¢ PRZEMYSLAW SAGANEK, The refugee crisis - a few remarks from the perspective of a lawyer, in:
KELLERHALS /BAUMGARTNER (eds.), Perspectives of Security in Europe - Current Challenges, EU
Strategies, International Cooperation, Ziirich 2015, pp. 176-211, p. 186.

37 Ibid.

38 KiLIBARDA, Obligations of transit countries under refugee law: A Western Balkans case study, p.
222.
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b.  Concept of asylum

Understood as long-term protection, asylum remains separate and differ-
ent from the general obligations of States under the Refugee Convention.
In fact, the Convention only mentions asylum in the Preamble, where it
recognizes that the “the grant of asylum may place unduly heavy burdens
on certain countries”. It is also foreseen that international cooperation on
this issue is necessary.

Regarding the United Nations system, the asylum is mentioned in the
Universal Declaration of Human Rights (UDHR). However, the "right to
asylum” under UDHR was differentiated from the principle of non-refoul-
ment under International Refugee Law because it did not oblige States to
actually grant asylum to refugees (this stands in distinction to the oblig-
ation of non-refoulment, which is absolute). This implies that States had
undertaken an undisputed obligation to refrain from the forced return of
refugees, but did not have a corresponding obligation to provide durable
solutions for their situation.*

The Declaration on Territorial Asylum was unanimously adopted by the
UN General Assembly in 1967. However, certain obligations, including
those related to the principle of non-refoulment, were fleshed out to a
much greater extent, yet an obligation to grant asylum never materialized,
and remained confined in broad terms to documents which were not de
jure binding.

The difference between the regimes of asylum and the 1951 Refugee Con-
vention is important for establishing how the manner in which a State
may choose to implement its international obligations may, at times, be
at odds with those very obligations. In general,