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[0 25-PI94951 EKOHOMIKO-ITPABOBOI'O ®AKYJIBTETY
OHY IMEHI 1. . MEYUHUKOBA

Exonomiko-mipaBoBuii (hakympTeT — OAWH 13 MpoBiAHUX (HaKymbTeTiB OIeChKOTO
HAL[lOHANBHOTO yHiBepcuTeTy iMeHi I. I. Meunnkosa. Floro BUTOKM cAraroTh y anexe
XIX cromitts, ko B 1865 p. Ha 6a3i PilenseBchKoro jinero OyB CTBOPSHHIA 1 pO3IIo-
9gaB CBOIO JiSUTHHICTE IMmepaTopchknii HOBOpOCIHCHKUI YHIBEPCUTET, MAIOYH Y CBOE-
My cKaji Tpu (akynbTeTH, cepel sskux OyB 1 ropuanyauil. O0’€qHaHHS IOPUAMYHOT
Ta €KOHOMIYHOT OCBITH Ha OIHOMY ()aKyJIbTETi CTAJNO PEe3yJabTaTOM BIPOBAKCHHS B
OnecekoMy HaIliOHAIBHOMY yHiBepcuTeTi iMeHi I. I. MeunnukoBa BiAOBIMHOI TIpaK-
THKH, 5IKa BKE JaBHO iCHye y 0ararbox yHiBepcHTETax CBIiTy (0COONHMBO B €BpOINECH-
CbKHUX, JI¢ € 3HAUHUU MO3UTHBHUU JIOCBIA Takol iHTerpaiii). Lle Hamae MoxImBicTh
3a0e31eunTH TNINO0KY €KOHOMIYHY TIATOTOBKY IOPUCTIB 1 HamaTH HEOOXiaHI MpaBOBi
3HAHHS EKOHOMICTaM.

CyuacHHii eran pO3BUTKY HOPHIUYHO-CKOHOMIUHOT ocBith B Opeci 1 Ha [liBnHi
VYkpainu, B IiIOMY, XapaKTepU3y€eThbCs Oe3MepepBHIM THHAMIYHAM PO3BUTKOM. MOXK-
Ha 13 BIIEBHEHICTIO KOHCTATYBaTH, 1110 IPOTPECUBHI iJIe1 Cy4acHOTO ITiIX0y JI0 MPoIe-
CY IOPUJINYHO-CKOHOMIYHOT OCBITH OTPUMAJTU BCEOIYHE BTIJICHHS CaMe Ha CKOHOMIKO-
paBOBOMY (haKyJIBTETI SIK HEBIN €MHIN CTPYKTypHii oguaAI O1eChKOTO HAIliOHAb-
Horo yHiBepcuteTy imeHi I. I. Meunukosa.

Ha exoHoMiko-ipaBoBOMY (haKyJIbTETi YCHIIITHO BHAIOTHCSI HAYKOBI (haxoBi Kyp-
Hamu: «Bicauk Opechkoro HamioHaasHOTO yHiBepcuTeTy. Cepist «ExkoHOMIKay, «Bi-
cauk Opecbkoro HanioHanbHoro yHiBepcurety. Cepisi «IIpaBo3snaBcTBO», «IIpaBoBa
JepkaBay, «PUHKOBa ekoHOMIKa: cydacHa Teopis 1 MpaKkTHKa ynpasBiiHHIY. B minomy,
MO’)KHA 3a3HAYHTH, 10 €KOHOMIKO-TIPaBOBHH (paKyimbTeT mepeOyBae y cTaHl iHTEHCHB-
HOTO MO3UTHBHOTO PO3BUTKY, IJIAHOMIPHO MiJABHILYE CBilf OCBITSHCHKUI 1 HAYKOBUH
noteHmiai. [IpoTsrom ychoro mnepioay cBOro icHyBaHHS Ha EKOHOMIKO-TTpaBoBoMY (a-
KynbTeTi OfechKoro HaIlioHaIbHOTO yHiBepcuTeTy iMeHi [. . MeunukoBa 3milicHIO-
€THCS TIIrOTOBKA KaApiB BUILOI KBami(ikawii uepes acipaHTypy Ta JOKTOPAHTYpY 3a
crneriansHicTio 081 [Iparo. Lle 00ymMoBIH0€ 0COONIMBY 3HAUYIIICTh HASBHOCTI (DaXx0OBO-
TO BHJIAHHS y Tady3l IOPUANYHUX HAyK Ha (PaKyabTETi.

HayxoBwii sxypHain «IIpaBoBa mepkaBa» 3acHOBaHuil y jroromy 1999 p. Biamo-
BiJTHO /10 Hakazy MiHicTepcTBa ocBiTH 1 Hayku Ykpainu Ne 409 Bix 17.03.2020 p. nHa-
ykoBuH (paxoBwii xypHan «lIpaBoBa mepskaBa» BHeCEeHO [lemapTaMeHTOM aTecTartii
KazapiB BUIIOi KBamidikauii MinicrepcTBa ocBiTH 1 Hayku Ykpainu ao [lepeniky Ha-
YKOBHX (DaxOBHX BUAaHb YKpaiHH, B IKHX MOXYTb ITyOJIiKyBaTHCs pe3yJIbTaTH AUCEp-
TaiifHUX poOiT Ha 3700yTTSA HAYKOBUX CTYIICHIB JOKTOPA 1 KaHINUIaTa HayK (KaTeropis
«b») y ranysi ropuauunux Hayk. [Haekcauis HaykoMeTpuuHUMHU 6a3amu Janux: Index
Copernicus, ingekcaiis iHmumu 6a3zamu ganux: Google Scholar, Scientific Periodicals
in National Library of Ukraine Vernadsky, Scientific Periodicals of Ukraine, Ulrich's
Periodicals Directory, WorldCat, Citefactor Tomro.

HayxkoBuii xxypnai € naypearoMm IV BceykpaiHCBKOTO KOHKYpCY Ha Kpallle 0pu-
nuHe BuiaHHs. JKypHal BUAAEThCS Y TPAIUIIIHHOMY JAPYKOBAHOMY BHIVISII Ta 30e-
pirae Tpaauuii TEOPETHKO-METONOJIOI YHOI OOIPYHTOBAHOCTI i BHBa)XEHOCTI y BH-
KJIaJIeHHI HaykoBUX (pakTiB, mo ckianucs B OpechbkoMy HalllOHAJILHOMY YHiBEpCHU-
teti imeHi [. I. MeunnkoBa mipotsirom 158 pokiB #ioro icHyBaHHs. EnekTponHa Bepcis



30ipHHKY 30epiraeThcs Ha odiniiHoMy caiTi xypHaiy (http://pd.onu.edu.ua), caiiti
HayxoBoi 6i6miorekn Onechkoro HamioHaIbHOTO YHiBepcuteTy imeHi I. I. Meunnko-
Ba Ta Ha mopraii «HaykoBa nepioguka» Ha caidti Hamionansaoi 6i0miorexkn Ykpainu
imeni B. 1. Bepnaaacekoro. XKypHan Buxoauts 4 paszu Ha piK, BIIMOBITHO J0 rpadiky
Ta CBOE€YACHO MOLIMPIOETHCS yepe3 Mepexy [HreprHet. CBiZOUTBO PO AEpKaBHY pe-
€CTpAIlit0 JPYyKOBaHOTO 3ac00y MacoBoi iH(opMmartii: cepist KB Ne 16843-560511P Bix
20.07.2010 p.

3acCHOBHHUK IIOTO JKypHady — O;echKuil HallilOHAJBFHUI YHIBEpPCHUTET IMEHi
I. I. MeunukoBa — Ma€ MIXXHApPOIHUM aBTOPUTET y CBITI HAYKOBOro BuAaHH:. BiH €
4IIeHOM 1 Oepe aKTHBHY y4acTh y JisuIbHOCTI Ipodeciitnoi acomianii CrossRef Ta 3a-
iiMae mepIr Micus B peUTHHTY BUIIMX HABYAIBHHX 3aKJIAiB YKpaiHH 3a OKa3HHUKA-
MU HaykoMeTpuuHoi 0a3zu nanux Scopus. 3 2018 poky craTTsim, 110 MyOmiKyIOTbCS Y
HaykoBoMy kypHaii «IIpaBoBa neprxaBa», IpUCBOOIOTHCS HOMepa DOI:  HaykoBwmii
KYpHAJI € y TIepeltiKy WwieHchbkuX opranizamiii (mpedike DOI 10.18524/2411-2054).

Kypnan cniBnpaiioe 3 Haitbinsmumu 3BO Ykpainu Ta 3apyOixoks, opraHamu
JiepKaBHOI BJIaJli, MICIICBOTO CaMOBPSIyBaHHs, OpraHamMH CyIy, HOTapiary, aJiBoKa-
TypH Ta MPOKypaTypH. Taka criBmparis nependadae po3MiieHas iHGopMariitHux ma-
TepiaiiB, myOiKalilo HAyKOBHX CTaTed, peueH3id. Jlo cxiiamy peaxonerii KypHaity
BXOJSITh MPOBIJHI YKpaiHChKi BUYCHI, 11 TOKTOpIB IOPUIAMYHUX HAyK, y TOMY YMCIHi: |
YJIeH-KOpecToHIeHT HamioHanbpHoT akaieMii IpaBoBUX HayK, 3 3aciyKeHHX IOPHCTIB
VYkpainu, 1 3aciyxeHu#l aisia Haykd 1 TexHiku Ykpainu. KpiMm Toro, 1o BumaHHs 3a-
MPOIIICHI 1 1HO3eMHI (paxiBii B ranysi npasa, LLB, LLM, Dr. lur., 1 AcouilioBanuii
npocdecop, Jupexrop nporpamu OGakanaBpary 3 MiXKHAPOIHOTO IpaBa YHIBEPCUTETY
KIMEII (Anmaru, Kazaxcran).

Kypnan «I[IpaBoBa JepkaBay aKTHBHO BUKOPHCTOBYETHCS B HABYAJIHHOMY IPO-
Ileci — CTarTi Ta Marepial peKOMEHIYIOTHCS SIK JOJATKOBI JDKEpesia IMPH BUBYCHHI
OCHOBHMX AMCLMIUTIH. Y KypHali MyOliKyrOThCSl HAyKOBO-TEOPETUYHI Ta MPaKTHY-
Hi MaTepialii 3 akTyaJbHUX 3arallbHOTCOPETHYHHX Ta Taly3eBUX NPABOBUX ITUTAHb,
MPaB0O3aCTOCOBHOI MPAKTHUKH, MPOTIO3HIIii O 3aKOHOJABCTBA, 3apyODKHUI MTPaBOBUI
JIOCBiJl KOHCTUTYLIIHO1, CyA0BOi Ta aaMiHicTparuBHOI pedopm. XKypHan € HayKOBUM
BUJIAHHSIM, 110 BiI0Opakae Moiil HAyKOBOIO KUTTS Ta Cy4YacHI HayKOBI JIOCIIIIKCHHS
3 IPaBO3HABCTBA, SIKi IPOBOATHCS B YKpaiHi Ta 3a 1 Mexamu. Ha cygacHomy erarti
HayKOB1 IOPUIMYHI JOCIIIPKCHHS IPOIOBKYIOTHCSI B paMKax I SITH KadeapanbHUX TeM
IOPUIMYHOTO CTIPSIMYBaHHS, 10 BUKOHYIOTHCS Ha EKOHOMIKO-TIPaBOBOMY (DaKyJIbTETi B
OpecpKoMy HalliOHATBHOMY YHiBepcuteTi imeHi [. I. MeunnkoBa.

3 noeazoro, pedakuiiina Konezis
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IMUTAHHSI BAKOHAHHS PIINIEHb KOHCTUTYIINHOI'O CYY
YKPAIHU: TIPOBJEMMU TEOPII TA IPAKTUKU

B craTTi 3M1CHIOETBCS OTIISIT FOPUAMYHUX TTO3UITIH HAYKOBIIIB Y c(hepi KOHCTUTYIIHHOTO
mpaBa MoOA0 OadeHHS HUMH TpoOJIeMaTHKN BUKOHAHHS pimeHs KoncrurymiitHoro Cymy
VYkpaian. AHaTI3ylOTbCA TOJOXKEHHS OKpemux pimeHb Korcrutymiitnoro Cyny Ykpainn
II0/I0 HEJOMYCTHMOCTI BIATBOPIOBAHHS Oy/Ib-IKMMH OpraHaMH JAEp)KaBHOI BIIQANW UM
OpraHaM¥ MICLIEBOTO CaMOBPSIyBaHHS MOJ0KEHb HOPMATHBHO-IIPABOBHUX aKTIB, SIKI BU3HAHI
HEKOHCTUTYIIHHUMU. 3BEPTAETHCS yBara, 1110 IPOIie/lypa BAKOHAHHSI pillleHb KOHCTHUTYIIHOTO
Cyny Yxpainum He 3a0esreueHa Ha PiBHI HOPMATHBHO-TIPABOBOI 0a3u, BIJACYTHS cHcTeMa
MIPOLEAYp, IO KOHKPETHU3YBATM O TMOPSIOK BHKOHAHHS PIMICHb OpPTraHy KOHCTHTYIIHHOI
fopucanKiii. Haromonryersesi, Mo MOKpaIIeHHs CUTYallii MO)Ke BUMaraTd CHCTEMHHX 3MiH
y 3aKOHO/ABCTBI Ta BCTAHOBJICHHI YiTKOI IpOILEAypH BHKOHAHHS pimeHb KoHCTHTYIIHHOTO
Cyny Ykpainu, a Takox 3’sICyBaHHsI Ta HaKJIaJIaHHsI KOHKPETHOT BiAMOBINAJIbHOCTI Ha THX, XTO
MOPYIITYE BUKOHAHHS TAKUX PIllICHb.

KatouoBi caoBa: Koucruryniiinuii Cyn  Ykpainu, pimenns KoncrutyniiiHoro
Cyny VYxkpainu, BukoHanHs pimieHb Koncrturyuiitnoro Cyay YkpaiHM, KOHCTHTYIiHHA
FOCTHIIISI, KOHCTUTYIIIHE MPOBA/KEHHS, KOHCTUTYIIHHUN 000B 30K, OKpemMa JyMKa CYIIi,
KOHCTHTYIIIHA CKapra.

IMocTranoBka npodaemu. Pimenns Koncruryuiitnoro Cyny Ykpainu € oJJHUMU 3
HaNOUTBIIT BAYKJIMBHX aKTiB OpraHy KOHCTUTYIIHHOT FOCTHIII1 3 TOUKH 30py JOTPHUMAaHHS
BignoBigHocTi KoHctuTynii Ykpainu Ta rapantyBaHHs ii BepXoBeHCTBa. BianoigHo
HaJIe)kHEe BUKOHaHHS pimeHb Koncrurymiinoro Cyay VYkpaiHu om0 BU3HAHHS
HEKOHCTUTYLIHHUMH HOPMAaTHBHO-IIPABOBUX aKTiB 200 HOPM CIIPUSIE B MOJANIBIIOMY
YHEMOJKJIMBJICHHIO 3aCTOCYBaHHsI NPaBOBUX HOPM, IO Cylepeyarb IOJOXKECHHSIM
OcHoBHOTO 3aK0oHY YKpaiHu.

AKTyanbHICTh TEMH HAayKOBOI CTaTTi 3yMOBJIEHA HENOOAMHOKMMHU BHUIIaJKAMH
irHopyBaHHs pimeHs Koncruryniiinoro Cyny Ykpainu B yMoBax peajibHOI IPaKTHKH
IpaBo3acTOCyBaHHS B YKpaiHi. Tak, B YNHHOMY 3aKOHOAABCTBI YKpaiHu nependadeHi
JIUIIIe HOPMH 3arallbHOTO XapaKTepy 1 He HAAar0ThCs BUYEPITHI Ta KOHKPETHI BKa3iBKH
CTOCOBHO MEXaHi3MiB BiJNOBIJalbHOCTI 32 HEBUKOHAHHS pilieHb KoHcTUTyLiHOTO
Cyny Ykpainn.

© O. B. binockypcbka, 2023
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AHami3 ocTaHHix gocaikeHb i my6Jikauii. [oBopsum Tpo  CTYMiHB
HAyKOBOI PO3pPOOJIEHOCTI Mi€i TEMH cepesl HAyKOBIIIB, SAKi MPUIUIAIN 3HAYHY YyBary
JOCII/DKEHHIO MUTaHb MpoOJIeMaTuKy BUKOHaHHA pimeHb KoncturtyuniiiHoro Cymy
YkpaiHu A01IBHO BUOKPEMUTH TakuX BueHUX sk FO. bapabaii, O. batanos, /1. bernos,
B. bpunnes, B. I'opomosenko, A. €3epoB, A. Kpycsa, A. Hazapko, O. Kynsaseup,
I. Jlaceko, M. Mapkym, B. IToropinko, B. ®egopenko, T. Liumbanictuii Ta in. Pazom
3 THM, B MPAKTUYHIN IJIOMIMHI MPOCIiIKOBYIOTHCS BUITAJKH, KO HE BUKOHYIOTHCS
pimenns Koncrurymiitnoro Cyny Ykpainm. Sk 3a3Hadae A. Hazapko: «OmHiero 3
OCHOBHHUX IIPUYMH € BiJICYTHICTh MpOLEAYPHU BUKOHAHHS pimieHb KoHcTUTyHiitHOTO
Cyny YkpaiHu, a TakoX KOHKPETHOI BIAIMOBIAAJBHOCTI 3a HEBUKOHAHHS, OCKUIbKU
YUHHUHN 3aKOH 00MEKYEThCS JINIIE 3aralbHOI0 HopMotoy [ 1, c. 33].

Mera crarTi nomArae y po3riAAl Ta aHalizi OKpeMHX NpoOJIeMHHUX MHUTaHb
BUKOHaHHS pimieHb Koncturyniitnoro Cyay YkpaiHu Ta BHECEHHI IPOTO3UIIIN 100
iX BHpITIICHHS.

Buxkiaa ocHoBHoro marepiany. IIpoGiemarnka BUKoHaHHS pimieHb KoHcTH-
tymitiHoro Cymy YkpaiHu XapakTepU3YEThCsl IyallbHOK MPHUPOJIOID, a caMe, BOHA
Ma€ HE JIHIIe TEOPETUYHY, a W MPAaKTHYHY CKIAA0BY. JMCKYCIHHUM 3aJIHIIA€THCS
MUTaHHS 1OJ0 NpaBoBoi npupoau aktiB Koncruryniiinoro Cyny Ykpainu i monpu
000B’SI3KOBICTh BUKOHAHHS pillleHb i BUCHOBKIB KoHctutymiliHoro Cyny Ykpainu
iCHY€ HEMTOOAMHOKA MTPpo0IieMa 010 BiINOBIIHOI MPOIIeTypH BUKOHAHHS TAKHMX aKTiB.

3rigno 4. 2 cr. 147 Koucrutyuii Ykpainu, «aisibHicTs KoHcTHTYHiHHOTO
Cyny VYkpaiHu TPYHTYEThCS Ha NPUHIMIIAX BEPXOBEHCTBAa MpaBa, HE3AJICKHOCTI,
KOJIETIaIbHOCTI, TJIACHOCTI, OOTPYHTOBAHOCTI Ta OOOB’SI3KOBOCTI YXBaJEHUX HUM
pimens i BucHOBKiB». Ct. 1517 KoHcrurynii Ykpainu nependavae, mo «pimeHHs
Ta BHUCHOBKM, yxBaneHi Koncruryniitium Cymom VYkpainu, € 000B’SI3KOBHMH,
OCTaTOYHUMH 1 HE MOXYTh OYTH OCKapkeHi» [2].

Sk 3ayBaxye M. Mapkym, «Bukonanns pimens KoucruryuifiHoro Cymy
VYkpaiHn Mae iMmepaTuBHUI XapakTep — € 00O0B’SI3KOBOIO BHMOT0O OCHOBHOTO
3akoHy YKpaiHu, sKa BHCTyIA€ TapaHTi€l0 gojepkaHHAM HopMm KoHcTutymii Ta
3akoHiB Ykpainu. O60B’13K0BicTh BUKOHAHHA akTiB KoHctuTyniitnoro Cyny Ykpainu
€ eIIEMEHTOM JIEBOCTI YXBaJCHUX HUM pillleHb. TakuM 4WHOM, BUKOHAHHS PillleHb
Koncturymiitaoro Cyny Ykpainu — 11e KOHCTUTYIIHHII 000B’ 130K AeprKaBH, 30KpeMa,
ii raBum, OpratiB JepKaBHOI BIAAM, MiCIIEBOTO CAMOBPSAYBaHHs, X MOCaIOBUX 0Ci0
Ta BCIX rpoMajissH Ykpainm» [3, c. 77]. Ha Hamy nymKy, «aaHuii 000B’SI30K MOXHA
TPaKTYyBaTH, SIK BCTAHOBJICHY HEOOXiJHICTh TIOBEIIHKHM JepkaBu (B ocoOi ii opraHiB
Ta MOCaZoBUX OCi0) B iHTEpecax CyCHiJIbCTBA, B MEXax 1 MOPSAKY, nepeadaueHux
Koncrurynieto Ykpainu 1 iHITUMH 3aKOHAMH Y KpaiHH, 0 CIIPSIMOBaHa Ha CTBOPEHHSI
YMOB JUIA TIPaBOMIpHOT peaji3allii mpaB i cBOOO JIOAWHU Ta HEAOMYIIEHHS Ha HUX
MoCATaHb SIK 3 OOKY MPEICTaBHUKIB OpPraHiB ACp>KaBHOI BIaJd, MiCIIEBOTO CaMOBpSI-
JTyBaHHsI TaK 1 oKkpeMux ocio» [4, c. 172].

Ilutanns BuKOHaHHA pimeHs 1 BucHOBKIB KoucTturymiitHoro Cyay Yxkpaiam
CTaBaJiO0 MPEJMETOM PO3IIIALY 1 caMOro OpraHy KOHCTHTYLiHHOI ropucaukimii. Tax,
y cBoemy Pimenni Bin 14 rpynust 2000 poky Ne 15-pn/2000, Koncturyniliauii Cyn
VYkpaiau 3ayBaxkye, IO «...HE3aJeKHO BiJ TOTO, HAsBHI UM BiJCYTHI B PIIIEHHSX,
BucHoBkax Koncruryuniinoro Cyny YKpaiHu NpUITMCH MIOO0 MOPSAKY X BUKOHAHHS,
BIJIMOBIZIHI 3aKOHW, I1HII TIPaBOBI aKTH ab0 iX OKpeMi IIOJIOKEHHs, BU3HAHI 3a
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LMMU PINICHHSIMH HEKOHCTUTYI[IHHUMHU, HE MiJISATaloTh 3aCTOCYBAHHIO K TaKi, 10
BTPaTHJIM YHHHICTG 3 AHs yxBaieHHa Konctutyuitaum CyzoMm YKpaiHu pileHHs mpo
X HEKOHCTUTYIIHHICTBY [5].

Koncruryniianii Cyn Ykpainu 3BepTae yBary Ha Te, IO HE3aJIeKHO BiJ] TOTO,
BH3HA4YeHO B pimeHHi, BUCHOBKY KoncturymiitHoro Cyay YkpaiHu Hopsiiok Horo
BHKOHAHHS YU Hi, BIIMTOBIAHI JIepKaBHI OpraHu 3000B’°sI3aH1 TS TH JIMIIE HA ITiJICTaBi,
B MEXax MMOBHOBaXEHb W y croci0, mo nepeadadyeHi KoHCTUTYIIEO Ta 3aKOHAMU
VYxpainu. [Ipote nonaTkoBe BU3HAYEHHS y PilllEHHSIX, BACHOBKaX KoHCTUTYIIHHOTO
Cyny VYkpaiHn mopsiiKy iX BUKOHAHHS HE CKacOBYE 1 HE IMiJMIHS€E 3araibHOI
000B’SI3KOBOCTI TX BUKOHAHHSI.

VY Pimenni Big 10 wepus 2010 poxy Ne 16-pr/2010, Koncturymiitanii Cyn Ykpainn
3aKPIILIIIOE PO HEJOMYCTUMICTh BiITBOPIOBAHHS OY/b-SIKUMH OpraHaMH JepKaBHOI
BJIaJI UM OpraHaMH MiCIIEBOTO CaMOBPSIIyBaHHS ITOJIO)KEHh HOPMATHBHO-TIPABOBUX
aKTiB, SKi BHU3HaHI HeKOHCTUTymiHUMHU [6]. Kpim mporo, Koncrurymiviauit Cyn
YkpaiHu HE0THOPa30BO HATOJIONTYBAB PO HEMTPHUITY CTHUMICTh IPUHHSITTS HOPMATUBHO-
MPaBOBHX aKTiB, SIKi BU3HAHI HEKOHCTUTYILIHHUMU, B aHAJIOT1UHIHN peaKilii, OCKUTbKU
e Oyae maBaTH TijncTaBH, sK 3a3HadaeTbes B Pimenni KoncrutymiitHoro Cyny
VYxpainu Bin 8 uepBHs 2016 poky Ne 4-pn/2016 «...cTBepAKyBaTH MPO MOPYLICHHS
KOHCTUTYIIMHUX TPUIKCIB, 3TiHO 3 SIKUMH 3aKOHHM Ta iHIII HOPMAaTHBHO-ITPABOBI
aKTH NIpUMaloThes Ha ocHOBI KoHctuTytii Ykpainu 1 moBHHHI BigmoBigaTH ii» [7].

VY Pimenni Big 2 rpyaus 2019 poxy Ne 11-p/2019, opran KOHCTHTYHiHHO{
FOPUCINKINT BUPIMNB, IO «...TMonokeHHs crarri 1512 Kowucrurymii Yipainu
cimin po3ymitu Tak, mo pimenas Koncrurymiitnoro Cymy Ykpainum 0e3BiIHOCHO
0 1X PopuaAn4YHOi (PopMH, yXBajieHI 3 MUTaHb HOTO BHKIIFOUHUX KOHCTHUTYI[IHHHX
MMOBHOB&KEHb, HE MOXKYTh OyTu ockapxkeni» [8]. Ilpore i 3akoH Ykpainu «IIpo
Koncruryniitamii Cyn Yipaiam» Big 13.07.2017 poky Ne 2136-VIII, Hi mig3akoHH1
HOPMaTHBHO-TIPaBOBI aKTH HE BCTAHOBJIIOIOTH Camy MpPOIEAYyPY BUKOHAHHS PillleHb
Koncrutyniitnoro Cyny Ykpainu.

Oxkpim Toro, O. KynsBenp 3BepTae yBary Ha Te, IO «OyIb-sSKe CyI0BE PillleHHS,
y TOMY YHCIIi Y CTIpaBax 3a KOHCTUTYI[IHHIUMH CKapramH, sike HaOpasio 3aKOHHOI CHJIH,
migmsrae 6e3yMOBHOMY BHKOHAHHIO OCO0OI0, Ha SIKY IOKJIAJCHO TaKuidi 000B’S30K.
3 1mporo criigye, Mo Cy0’eKT, sIKOMy TpeOa BUKOHATH CYAOBE PIllIeHHS, NMOBHHEH
BUYMHUTH JIOCTaTHI Jii AJs1 oprafizauii npoiecy BUKOHAHHS PILLICHHs, HE3aJIeKHO BiJ
OyIb-KuX yMOB» [9, c. 57]. Ha Haiy 1yMKy, «aHaIi3yrun 3aKOHOIaBCTBO YKpaiHu
Ta mpakTuky AisuibHOCTI KonctutymiiiHoro Cyny YkpaiHW, MOXKHA CTBEpIKyBa-
TH NP0 €(QEeKTUBHICTh KOHCTUTYLIHHOI CKapru sK MPOLECYalbHOTO 3aC00y 3aXHCTY
mpaB 1 cBOOOJ JIFOMWHM Ta TPOMaJsSHUHA B YKpaiHi. be3 BmpoBajuKeHHs peajbHO
JEBOTO 1HCTUTYTY KOHCTHTYIIIHOI CKapTH HEMOXKITUBO CHCTEMHO 3a0e3MeUnTH Bep-
x0oBeHCTBO KoHcTuTyIii YKpaiHu Ta rapaHTyBaTH CTAHOBJICHHS KOHCTUTYIIOHAII3MY.
KoHcTutyIiiiHa ckapra BUCTYIIa€ rapaHTI€er MPaB Ta CBOOO/I JIFOAMHHU 1 TPOMa/ITHUHA,
rapaHTI€EI0 PO3BUTKY JEMOKpaTii Ha KOHCTHTYIIMHHX 3acaiaX, KOMIIOHEHTOM
BEPXOBEHCTBA TpaBa y BHUIJISA/I 3a0€3MICUCHHS BTIICHHS y 3aKOHOJIABCTBI MTPHUHIIAIIIB
npasa. KpiM TOro, KOHCTUTYIiIHY CKapry BapTo pO3TISIATH HE MPOCTO SIK I OJWH
MEXaHi3M CyJIOBOTO 3aXHUCTY, a SK 3aci0 BIUIMBY Ha SIKICTh YAHHOTO 3aKOHOJIABCTBA»
[10, c. 101]. «EdextuBnicTs BuKoHaHHs pimeHs Koncruryniiinoro Cyny Ykpainu y
CrpaBax 3a KOHCTUTYIIHHUMH CKapramMu [MOBHHHA PO3TJISIATHCS B IBOX actiekrax. [1o-
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nepie, e 3aXKUCT IHIUBIAyaTbHUAX MIPaB Ta CBO0OO 0COOH, 110 T0/[ajIa KOHCTUTYIIHHY
ckapry. llo-apyre, Bukonanus pimens KoncrurymiitHoro Cyay Ykpainu y cipaBax 3a
KOHCTUTYLIHHUMH CKapramu Mae 6e3rnocepeiHii BIUIMB Ha BITYM3HSHE 3aKOHOJABCTBO
B 1isiomy [9, c. 57-58].

JouinsHO 3BepHyTH yBary Ha MipkyBaHHi M. Cromapuk mia 4ac HayKOBOTO
ceMiHapy, 110 Bi0yBaBcs Ha IOpUANYHOMY (PakynbTeTi JIbBIBCHKOrO HalliOHAJIBLHOTO
yHiBepcuteTy iMeHi . @panka 3 nmpuBoay Toro, mo «OcTaHHIM YacoM MPaKTHYHO
KOXKHE pimeHHs 4n BHUCHOBOK KoucturymiiiHoro Cyay YxpaiHW TpHAMaOThCS
B CyNpOBOJI JCKIIBKOX OKPEMHX AYMOK, IIO MOXHA BBa)XaTH CHTHAJIOM, SIKUH
CBIUUTH NPO iCHYBaHHs MPOOJEeM He JIMIIe B KOHCTUTYIIMHOMY MPaBOCYAI, a i y
3aKOHOJIABYMX Ta JEPKaBOTBOPUMX IpoIlecax B miioMmy....Okpema mTymMKa HeaOHsK
BUIUIMBAE HA SIKICTH KOJleTialibHUX piteHb Cyay, ajke caM QakT ixX iCHyBaHHS 3MYIIy€
OUIBIICTh PETENBHO BUMTMCYBATH apryMEHTAIII0, BPAXOBYIOUHM YCi aCTIEKTH MPaBOBOI
npobnemu. Takox, OyJay4dn IHCTPYMEHTOM HaJIaroDKEHHS Ianory 3 mpodeciitHoo
CHIJILHOTOIO, OpraHaMy Jep>KaBHOI BJIAAM Ta i CyCHIIBCTBOM 3arajioM, OKpema JyMKa
320X04Yy€ JI0 FOPUAUYHOI AMCKYCIi, BKa3yO4Yd HA MOXIJIMBI MOMUJIKH 1 HEIOJIKH
pIIIEHHS, TOMEePEHKYIOUN PO MOTEHITIHHI MPoOIeMH y MallOyTHEOMY, SIKi MOXYThb
BUHHUKHYTH SIK HACJiJIOK MPUUHATTS Takoro pimeHHs» [11], To6To BOauaeTbes mpo
MOJKJIMBICTh ICHYBaHHsI MPOOJEM B MOAAIBIIOMY MPU BHUKOHAHHI TaKOTO PillICHHS
Koncrurymiitnoro Cyny Ykpainu.

«B xoHTeKCTI BUKOHAHHS pilleHb Ta BUCHOBKIB KoHcTuTyniitnoro Cyny Ykpainu
BRXIIMBUM € HE JIMIIC MUTAHHS IIONO TPOLEAYpH BUKOHAHHS, a W KOHTPOIIO 3a
BUKOHAHHIM ITUX aKTiB», - CIYIITHO 3ayBaXKYIOTh B HayKOBiH JiTepaTypi. «Opranom,
SAKMA MIir OM 3OiHCHIOBAaTH TaKWH KOHTPOJb, MOKe craTH cam KoHctuTyuiitHuit
Cyn YkpaiHH, OCKUIBKH HHMM TNPHHMAIOThCA pillleHHS Ta jume KoHCTUTYIiHHUI
Cyn Yxpaiau BuUpillye nmuTaHHS Tpo BimmoBimHicTs KoHcTHTyIT YKpaiHu 3aKkoHIB
VYkpainu Ta iHIIMX akTiB, BU3HaYeHnX Konctutynieo Ykpainu» [12, c. 46]. Pazom
3 TUM, MOKHA 3BEpHYTH yBary Ha NPakTHKY IHIIMX KpaiH CBIiTy, sfika CBIIYUTH MPO
TOIUTHHICT BIPOBAHKCHHS OKPEMOTO OpPTaHy Jep KaBHOI BIIATU UM BiTITOBITAIBHOT
nocagoBoi 0co0M abo0 HaIIEHHsS BXKE ICHYIOYOTO OpraHy MOBHOB)KEHHSIMH, SIKi
MOB’s13aHi 13 3/1IHCHEHHSIM KOHTPOJIIO 32 BUKOHAHHS PillleHb OPTaHy KOHCTUTYIIHHOT
FOPUCITUKIIIT.

Kpim 1poro, BUeHi-KOHCTUTYLIIOHANICTH TAKOK 3BEPTAIOTh yBary Ha HEOOXiJHOCTI
BIIPOBA/DKCHHS BIJIMOBIAAJLHOCTI 32 HEBUKOHAHHS, HEHAJIC)KHE BUKOHAHHS a0o
yXWJeHHsS BiJ BUKOHaHHS pimeHs KoncrutyniiiHoro Cynmy YkpaiHu Ta 3 METOIO
noOyJ0BH e(EeKTUBHOI'O MEXaHi3My KOHTpPOJIO II0A0 e(EeKTUBHOCTI BHUKOHAHHSI
pimeHb Ta JoTpuMaHHs BUCHOBKIB Konctutyuiitnoro Cyny Ykpainu, BOauaroTh 3a
«JIoTUTbHE BKIIOUNTH 110 3akoHy Ykpainn «IIpo Koncrurymiitanii Cynx Yxkpaiam»
BUKOHAHHS pilieHb (BUCHOBKIB) KoHcTuTymiitHOTO CyTy SIK OKpeMy CTaJIit0 IPaBOBOTO
(KOHCTHUTYLIIHHOTO) CYJOYMHCTBA, IETAbHO Ta MOBHO PETJIaMEHTYIOUHM MEXaHi3M iX
BUKOHaHH» [13, c. 73].

OxpeMi BITUM3HSHI BUCHI AKLUEHTYIOTh yBary Ha TOMY, IIO «Hapasi KJIIOYo-
BOIO TpoOieMor0 BUKOHaHHs pinieHb KouctutyuiitHoro Cymy VkpaiHu € Te, 110
M0Ca/IoBl 0COOM MPOCTO ITHOPYIOTH iX Ta HE BUMHSIOTH JKOTHUX i JJIs 3MiHH 3a-
KOHOJaBCTBa a0 MiA3aKOHHUX HOPMAaTHBHO-NIPABOBUX aKTiB» [3, c. 81]; «BUKOHAHHS
pimens Koncrurymiiinoro Cyny YkpaiHu € 3aBeplIalbHUM €TaroM MpOoLeaypr
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KOHCTUTYIIITHOTO KOHTPOJIO. AJie TIHTaHHS BUKOHAHHs pilieHb i BUCHOBKIB KCY
Oe3rmocepeTHb0 HAJICKHUTh Ta TepeOyBae B MEKaX KOMIICTCHINI THX JEpKaBHUX
OpraHiB, OpPraHiB MiCIIEBOTO CaMOBPSYBaHHS 1 TIOCaJ0BUX 0Ci0, sIKi € Cy0’eKTaMu
BUKOHAHHSI TAKUX PIIICHb UM BUCHOBKIBY» [14, c. 55].

Takosx B HAyKOBil FOpUAMYHIH JIiTEepaTypi 3BEpTAIOThH YBary Ha Te, 0 mpodiaemMu
BUKOHaHHS pimeHb Koncturyniinoro Cyny YkpaiHu moB’si3aHi 1 3 BiCYTHICTIO
3aKpiIUICHUX Ha 3aKOHOJIABYOMY PiBHI CTPOKIB BUKOHAHHSI TaKUX pilleHs [15, c¢. 75].

Kynssens O. C. npuxoauTh 10 BUCHOBKY, 1110 3 METOIO BAOCKOHAJICHHS MEXaHI3My
BUKOHaHH pitieHs KoncturyuiliHoro Cyny Ykpainu Ta nifBuIieHHs eeKTUBHOCTI iX
BUKOHAHHSI JOIJILHO «JONOBHUTH TiaBy 14 3akony Ykpainu «IIpo KoncturymiHuii
Cyn VYxpainw» BIANOBIIHUMH HOPMaMH IIOAO OOOB’S3KOBOTO 3a3HAYCHHS B
pesonmroTuBHIA wactuHi pimenHs Koncruryniinoro Cyny VYkpaiHu mnopsaxy
peammizanii pillleHHs, CTPOKIB BHKOHAHHS Ta TOPSIKY OOOB’SI3KOBOTO 3BITYBaHHS,
30Kkpema, yacTuHy | crarti 97 3akony Ykpainu «lIpo Korcrutyniviauit Cyx Y kpainun»
BUKJIACTH B HACTYMHIN pemakuii: «3 MeTOol 3a0e3MedYeHHs] PealbHOr0 BHKOHAHHS
pitieHHst, poxepxanHs BUCHOBKY, Koncturyniitauii Cyn Ykpainu Mae 000B’SI3KOBO
BHU3HAUUTH Y CBOEMY aKTi IOPAJOK 1 CTPOKM IX BUKOHAHHS, a TAKOX IIOKJIACTHU Ha
BIJIMOBI/THI JIep>KaBHI OpraHu 00O0B’sI30K MO0 3a0e3MeUeHHs] BUKOHAHHS DIllICHHS,
JOJIep KaHHsI BACHOBKY»; yacTuHy 2 ctarTi 97 3akony Ykpainu «[1po Koncruryniitanit
Cyn Ykpainw» BUKIACTH B Takii pemakiii: «[Ipo pe3yiabTaTH BUKOHAHHS PIITICHHS,
JOJIep>KaHHsI BUCHOBKY BiINIOBiaibHI 3a 1I€ OpraHy, y CTPOK, BU3HAYCHHUH y PillIeHHI,

R (]

BHCHOBKY, 3000B’s13aH1 MUCbMOBO moBigoMuTu Koncruryuiinuii Cyn Ykpainmy, 1o,
B CBOIO Yepry, 3a0€3MeYnTh BiJTHOBJICHHS ITOPYIIEHUX MpaB ocioy» [9, c. 60].

BucnoBku i npono3uuii. OTxe, y3arajJbHIOI0YHN BULIEBUKIIAICHE 3a3HAYUMO, 1110
xoua pimenHs Koncruryuiitnoro Cyny Ykpainu i € 000B’I3KOBUMH 10 BUKOHAHHS,
sk 0auuMO B 3aKOHOIABCTBI HE TepembadcHa IIPOIeIypa BHKOHAHHS TaKHX
pIIIEHB SIK 1 BiAMOBIJAIBHICTh 32 HCBUKOHAHHS YU HEHAJIC)KHE BUKOHAHHS PIllICHb
Koncruryniitnoro Cyay Ykpainu, o CTBOPIOE PU3HK ITHOPYBaHHS a00 3aTsryBaHHS
BHKOHAHHS TaKHX PIllICHb.

HeBuxonanns pimens Koncruryniiinoro Cyay YkpaiHu HeraTUBHO BIUIMBAa€ Ha
JIOBIpY I'POMAJICBKOCTI /10 CYJIOBOI BJIaJId B LIIJIOMY, @ TAKOX JI0 OPTaHiB JepKaBHOI
BIIQW Ta 0Ci0, sKi HE JOTPUMYIOTBCA CBOIX Oe3locepenHix O00O0B’s3KiB MIOA0
BUKOHaHHS pimeHb KoncturymitHoro Cyay Ykpainu. Takoro poy mposiB mopyurye
MIPUHIIAIT BEPXOBEHCTBA MPaBa Ta MOXKE CIPUUYUHUTH CYCIJIbHY HEBJOBOJICHICTh Ta
CIIPHSATH JIecTadimi3alii Ha piBHI AepKaBH.

OxpiM TOrO, aHaNi3yI0uu JOCBiZ B cdepi KOHCTUTYLINHOT IOPUCIUKIIT IHIINX
KpaH CBITY MOMJIMBO JOIIBHUM € CTBOPSHHSI HE3aJIe)KHOTO OpPraHy BIaJd YU
3ampOBaHKCHHS BiATOBIIHOI MTOCAIOBOI O0COOM, IO 3MIMNCHIOBAIM O KOHTPOIb 3a
BHKOHaHHAM pimeHb Koncturyiitnoro Cyny Ykpainu, a Takoxk 3alipoBajKeHHS Ha
3aKOHOJ[ABYOMY PIBHI CTPOKIB BUKOHAHHS TAKHUX PillICHb.
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ISSUES OF ENFORCEMENT OF DECISIONS OF THE CONSTITUTIONAL
COURT OF UKRAINE: PROBLEMS OF THEORY AND PRACTICE

Summary

The article examines the legal positions of scholars in the field of constitutional law re-
garding their vision of the issues of implementing decisions of the Constitutional Court of
Ukraine. It is noted that the decision of the Constitutional of the Court of Ukraine are among
the most important acts from the point of view of compliance with the Constitution of Ukraine.
The study analyzed the decision of the Constitutional Court, in which the body of constitutional
jurisdiction clarifies the obligation to implement its decision. The state of execution of the deci-
sions of the Constitutional Court of Ukraine requires better, as rare cases are being followed up
disregard prescriptions of relevant decisions that in the future may lead to the spread of legal
nihilism and depreciation of the Basic Law.

The provisions of individual decisions of the Constitutional Court of Ukraine regarding
the inadmissibility of reproduction by any state power or local self-government bodies of the
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provisions of normative legal acts, which are recognized as unconstitutional, are analyzed. At-
tention is drawn to the fact that the procedure for the execution of the decisions of the Consti-
tutional Court of Ukraine is not ensured at the level of the legal framework, there is no system
of procedures that would specify the procedure for the execution of the decisions of the body
of constitutional jurisdiction. Problems of solving issues of implementation of decisions of
the Constitutional Court of Ukraine related to the special legal nature of such decisions, the
absence of an indication of the entity that must perform judgment. It is emphasized that the
improvement of the situation may require systemic changes in the legislation and the establish-
ment of a clear procedure for the implementation of the decisions of the Constitutional Court
of Ukraine, as well as the clarification and imposition of specific responsibility on those who
violate the implementation of such decisions. The article defines possible ways improvement
of the procedure for the execution of decisions of the Constitutional Court of Ukraine. It is
proposed to put control over execution decisions of the Constitutional Court of Ukraine and to
determine at the legislative level the terms of execution of such decisions.

Keywords: Constitutional Court of Ukraine, decision of the Constitutional Court of
Ukraine, execution of decisions of the Constitutional Court of Ukraine, constitutional justice,
constitutional proceedings, constitutional duty, separate opinion of the judge, constitutional
complaint.
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ORGANISATION OF THE BAR IN WESTERN UKRAINE IN THE SECOND
HALF OF XIX AND EARLY XX CENTURIES

The article is dedicated to the legal aspects and the role of bar associations as entities
responsible for bar administration in the Western Ukrainian territories in the second half of the
XIX and early XX centuries. Paper analyses how the bar was established, its organizational
structure, and the unique features of lawyers and their respective bar associations’ functions.

Keywords: lawyer, bar, bar association, lawyer’s speech, court debate, Lviv Chamber of
Advocates, Provisional Regulations on the Bar from August 16, 1849, Regulations on the Bar
from July 6, 1868.

Problem statement. Currently, Ukrainian historical and legal science is going
through a phase of rapid advancement. The knowledge gained from the past is being
carefully considered, as it is crucial for the progress of contemporary legal science and
practice. Simultaneously, historical legal events are being reexamined from fresh per-
spectives. In this regard, the intellectual accomplishments and administrative expertise
of Galician lawyers who operated in the late 19th and early 20th centuries hold great
value. They laid the groundwork for the establishment of the national Bar institution
in the western region of Ukraine. Many of these lawyers were actively involved in
both private legal practice and the political affairs of the region. Notably, some Gali-
cian lawyers were elected to the Austrian Sejm, where they not only represented the
interests of common people in court but also passionately advocated for their rights on
the parliamentary stage. Their extensive body of work can significantly contribute to
the ongoing process of reforming the national legal system and public administration.

Analysis of the latest researches and publications. Some aspects of the history
of the formation of the national bar in the western Ukrainian lands are revealed by L.
Hlovatskyi, M. Voloshyn, L. Horodnytska.

Purpose statement. Legal characteristics and determination of the role of bar as-
sociations as bodies of bar administration in the western Ukrainian lands in the second
half of the XIX - early XX century.

© A. Yu. Boichuk, I. V. Rudik, 2023
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Main part of the research paper. The establishment of the bar association in the
western Ukrainian territories in the second half of the nineteenth and early twentieth
centuries was impacted by the model of the all-Austrian bar organization, whose rights
and responsibilities were initially outlined by the Josephine Regulation of 1781 con-
cerning the overall judicial system. The Bar was closely linked to the court and viewed
as two essential components of a unified judicial system [13, p. 180].

After completing his legal education, a candidate for lawyer’s degree had to do
a three-year internship in a court, performed work as a clerk. Only after that could
the candidate do an internship with a patron. Upon completion of this internship, the
duration of which was not clearly defined, the candidate was admitted to the so-called
patronage of courts. This meant that he had to pass the bar exams, take an oath, and
then become a patron. But not all courts had such patrons. For example, only those pa-
trons who passed a special exam and obtained a special endorsement from established
members of the Bar were eligible to participate in the higher courts [10].

In general, a candidate for the bar was required to have a higher legal education, a
PhD in law, an unlimited period of practice with a lawyer, and pass challenging exams
[2, p. 39]. Moreover, a candidate for the bar had to have an unblemished reputation: no
debts, good behaviour in private life, etc. It should be mentioned that similar principles
are envisaged by modern legislation [1].

At the beginning of the nineteenth century in Austria, lawyers were divided into
court and judicial lawyers in Vienna; judicial lawyers in major centres such as Linz,
Salzburg, and Graz; land lawyers in the main cities of the provinces; court and military
lawyers in Vienna; mining lawyers, etc. The decree of 30 January 1797 distinguished
lawyers in Lviv, Tarnow and Stanistaw from those who worked in other areas; the
former were called advocate provinciales, and the latter - forenses; there were also
advocati judiciale who represented their clients before the civil administration.
Forenses advocates had limited rights to participate in cases, in particular, they could
not represent their clients in the courts of the nobility [8, p. 328].

The Imperial Decree of 1802 introduced a new requirement for candidates to the
bar: after completing an internship with a lawyer, the candidate had to obtain permission
from the emperor to take the bar exam. After the change of this rule, the lawyer was
allowed to perform his duties only after the decision of the Minister of Justice, which
opened up wide opportunities for various abuses by the authorities [11, p. 26-27].

Broadly speaking, both in the region of Galicia and throughout Poland prior to its
annexation by Austria, there lacked a distinct organizational framework for the legal
profession. The legal practitioners were not collectively organized as a distinct entity,
and there were no independent governing bodies for lawyers. Despite this, the concept
of uniting legal professionals under a «Collegium Advocatorum» was proposed at the
beginning of 17th century [10, p. 12]. All lawyers were attached to certain courts,
which exercised disciplinary supervision over their activities [15, p. 41].

The revolutionary events of the Spring of Nations gave a significant impact on the
development of the Austrian legal profession. Representatives of this profession began
to demand the adoption of a law on the Bar, granting it the status of an independent
and autonomous corporation. Under pressure from advocates and leading politicians,
the Austrian government first adopted a special law on lawyers on 16th August 1849
— the Temporary Regulation on Lawyers «Ustawa prowizoryczna o Adwokatachy.
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In essence, this document regulated the main issues of life and activities of the bar,
although, as noted, it established a rather limited self-government of the bar in Austria.

The Provisional Regulations provided for the establishment of Bar Associations
as self-governing bodies of the Bar. They were established by all lawyers, without
exception, who had a practice in the district of the Supreme Court. The powers of
the chambers included: electing the president of the chamber, electing and approving
standing committees, considering appeals against lawyers suspended or dismissed,
appointing auditors of the bar and supervising the observance of honour and dignity by
members of the institution. The Chamber’s opinion was to be taken into account when
deciding on admission to the Bar, but the lawyers did not have a decisive influence on
the appointment of future defence counsel. At that time, this right was vested in the
Ministry of Justice.

Disciplinary supervision of the legal profession was the responsibility of the Court of
Appeal. Its powers included the dismissal of lawyers, the imposition of fines, reprimands,
etc. At the same time, when imposing administrative sanctions, the Court of Appeal had
to take into account the opinion of the Bar Association in each individual case.

The Provisional Regulations persisted in reaffirming the heightened standards
imposed on bar candidates, and successfully passing the bar exam was a challenging
endeavor. On 7th August 1850, the Minister of Justice issued an order for a two-
stage examination process: an oral examination to assess the candidate’s theoretical
knowledge in civil and criminal law and a written examination to evaluate their
proficiency in drafting procedural documents. If a candidate failed the bar exam on
two occasions, they were barred from attempting it for a third time [13, p. 182].

Subsequently, the movement to grant autonomy to the Austrian Bar culminated in
the adoption of the Permanent Regulations on the Bar in July 1868. For the first time,
the document enshrined the self-government and autonomy of the Bar and abolished
the power of the Minister of Justice to decide on the admission of individual lawyers
to practice. This provision changed somewhat the requirements for persons wishing
to become advocates. In particular, it stipulated that the candidate had to have already
completed seven years of legal practice. Passing the bar exam and holding PhD in law
were no longer mandatory, but could be replaced by a five-year of work as a court
adviser.

The law provided for the establishment of bar associations from among the
lawyers who had organised their offices in the jurisdiction of the zemstvo court. They
were empowered to express opinions on all matters relating to the life of the bar, to
monitor the observance of the dignity and honour of the bar by lawyers, etc. Emphasis
was placed on a particularly important function of the chambers - the preparation of
draft laws on the activities of the Bar (Article 2) [13, p. 180].

In general, the 1868 regulations introduced significant autonomy for the Bar
and increased the degree of self-government within it. The powers of the chambers
of advocates were extended. Their responsibilities included maintaining lists of
advocates and candidates for advocacy in their districts, participating in the resolution
of disputes between members of the bar, and giving opinions on the reasonableness
of advocates’ fees.

Bar chambers began to appear in Galicia after 1848. In particular, Lviv, Zolochiv,
Ternopil, Stanislaviv, Sambir, Krakow, and Przemysl chambers of lawyers appeared
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[14, p. 78]. However, these chambers had a small number of lawyers. Thus, in 1868,
the Ternopil Chamber of Advocates, which also covered the territory of the Chortkiv
district, had only 16 lawyers, and the Sambir Chamber in 1868 had 6 lawyers.
However, all small bar associations merged with the Lviv Chamber later [9, p. 59]. In
addition, the lists of regional lawyers began to appear in the newspapers of the time
only in 1855, and until 1862, no mention of any bar chambers in Galicia was made
in the newspapers. All lawyers are referred to as regional lawyers with an indication
of the location of the lawyer’s office (Lviv, Ternopil, Przemysl, Stanislaviv, Sambir,
Zolochiv, Zhovkva, etc.) [6, p. 75].

The responsibility for training candidates and admitting them to the bar, as well
as the selection of lawyers, fell under the authority of the High regional court and the
Austrian Minister of Justice. Nevertheless, the regional lawyers were not organized
into a unified collegium or chamber, and there was no leadership for the bar. As a result,
in each judicial district of the zemstvo court, all lawyers in that area were regarded as
members of a collective group called «grona» or «gremium,» which referred to the
entire team or composition of individuals in the legal community [10, p. 4].

Among the lawyers would select the most respected, authoritative one who
represented their professional interests on a voluntary basis before the judiciary and
dministrative authorities, the Ministry of Justice, and other authorities. Such person
was respectfully called a sefior.

Since the rise of bar associations and self-governing bodies of the bar, in cases
when a lawyer could not perform his professional duties for a long time for various
reasons, these bodies decided to appoint another one (as a deputy) to temporarily
perform such duties.

Before the creation of chambers and independent bodies for legal practitioners,
the High regional court used to handle all matters concerning lawyers’ activities, such
as holidays, medical treatment, temporary absence from their place of residence, and
other related issues.

When a person was admitted to the Bar, the relevant court filled in qualification
report cards - brief information about the person, including the name of the law school
and year of graduation, the date of the defence of doctoral thesis, information about
the internship, description of professional strengths and skills demonstrated during the
internship, etc.

The Lviv Chamber of Advocates was established in March 1862 to resolve the
issues of illegal legal services, until then the Highest regional court had addressed to
the former “gremiumu” or the president of the bar association [7, p. 236-237].

The Statute of the Lviv Chamber of Advocates was approved by the Austrian
Ministry of Justice on 17 June 1862. In March 1862, a general meeting of lawyers
who were members of the former “gremiumu” in Lviv was held, at which the Lviv
Chamber of Advocates was founded, its charter and procedure (regulations) were
adopted, and executive bodies were elected. Subsequently, in 1871, 1882, 1888 and
1908, new regulations of the Lviv Chamber of Advocates were adopted.

The possibility of establishing a bar association in the West Ukrainian lands was
due to the consequences of the 1848 revolution in Austria. However, the situation was
changing, and in 1853 Austria abolished the jury system, limited the right to appeal
againstits decisions, significantly reduced the scope of the defence, and made the judicial
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process more formal. Under these circumstances, the official Austrian authorities were
in no hurry to provide broad organisational and legal opportunities for the activities of
lawyers, who remained the only defenders of ordinary people against the arbitrariness
of the authorities [5, p. 7]. In this respect, the cohesion, unanimity and perseverance
of the lawyers themselves in organising their independence and autonomy, especially
from the judiciary and other authorities, played a decisive role in the establishment of
the Lviv Chamber of Lawyers in 1862 [3]. Another factor influencing the emergence
of bar associations was the relatively small number of lawyers in certain areas, which
required a certain concentration of defence lawyers in a given area.

The Lawyers’ Disciplinary Statute of 1872 provided for the establishment of a
disciplinary board at each bar association, elected by all its defence counsels, for a
term of three years. The disciplinary proceedings against an advocate were initiated
by the board with a preliminary investigation: it interrogated the accused and other
persons involved, held face-to-face meetings, etc. The statute set out an exhaustive list
of disciplinary sanctions applicable to lawyers: a reprimand, a fine of up to 300 crowns
(later up to 600 crowns), temporary suspension for up to one year (for candidates -
extension of the duration of practice for the same period) and exclusion from the list
of lawyers. Those who were excluded from the list of advocates had the right to apply
for reinstatement in three years [14, p. 1083].

In general, the Bar Statute led to a rapid increase in the number of lawyers
throughout Austria. Between 1898 and 1914 alone, the Austrian legal profession
increased from 4,009 to 5,297 lawyers. In 1865, there was one lawyer for every 22,638
inhabitants of Austria, in 1900 - for every 6,085, and in 1910 - for every 5,466 people.
[12, c. 109]. Freedom of access to the bar dramatically increased the number of lawyers
in the western Ukrainian lands. For example, in the Lviv Court of Appeal in 1868 there
were 112 lawyers, in 1870 - 154, and in 1874 - 168. In 1868, there were 39 lawyers in
the Krakow Court of Appeal, in 1870 - 54, in 1874 - 64. In 1869, there were 44 lawyers
in Lviv, and in 1880 - 79 [13, p. 184].

However, despite the legal permission, the presence of a mere 3-5 lawyers in a
specific area hindered the formation of a bar association. Consequently, following the
establishment of the Lviv Chamber of Advocates, the Stanislav Chamber emerged
shortly thereafter, at the end of 1864. Moreover, the Krakow, Ternopil, and Zolochiv
Chambers of Advocates were established between 1862 and 1865. Among these, the
Zolochiv Chamber operated independently only until 1873. Among these, the Zolochiv
Chamber functioned independently only until 1873. Subsequently, due to a lack of
members, it merged with the Lviv Chamber [8, p. 7].

It should be noted that in general, since 1872, the idea of uniting all chambers
in Eastern Galicia with the Lviv Chamber, which then addressed such a proposal to
these chambers of lawyers, has been emerging. However, only the Zolochiv Chamber
responded to this request. The Ternopil chamber opposed the merger when the Lviv
chamber repeatedly proposed it. The Przemys$l Chamber was founded much later than
the others in Galicia (probably in 1865 or 1868) [11, p. 1083].

The legal status of the chambers of advocates, prior to the adoption of the
Regulations on the Bar of 6 July 1868, was determined by the Provisional Regulations
on the Bar of 16 August 1849 and the charters of each chamber of advocates. Since
only the Charter of the Lviv Chamber of Advocates was found in the archives, we
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have reason to believe that it was probably a model document of this type for other
chambers that appeared later. The Lviv Chamber of Advocates was in a somewhat
special position, since it operated in the capital of Galicia, had the largest number of
lawyers, and gained special authority due to the activities of prominent lawyers and
politicians.

The subsequently adopted regulations of the Lviv Chamber of Advocates were
much more sophisticated in terms of regulating the activities of the Bar. For example,
the Rules of Procedure of 1888 consisted of 54 paragraphs and contained a significant
number of sections that had not previously existed or had only been mentioned: on the
budget of the Chamber, on the delegation of the department, on the commission and
the chamber’s referees, on admission to the Chamber of Advocates transferring from
other chambers, on the state language, on the chamber’s office, etc.

In addition, the Lviv Chamber of Advocates for the first time made an attempt
to create a code of legal ethics [4, p. 185]. The core idea was that a lawyer needed to
review both the legal and ethical aspects of a civil or criminal case before agreeing to
take it on. Turning down a case was done in two situations: if the case seemed legally
unwinnable or if it contradicted principles of overall or professional ethics.

The Code provided that in criminal cases a lawyer had no right to refuse to assist
the accused. The lawyer was obliged to deal fairly with the cases of people who could
not pay for his services. Everything a client said to a lawyer was a professional secret.
Defence lawyers had to assist each other in the performance of their professional duties.

The Bar’s advocacy activities were largely focused on participation in trials. Most
of the defence lawyers in Galicia who appeared in political trials prepared their speeches
in advance. Thus, when the first publications about the crime appeared in the press, the
defenders bought up the magazines that published information about the crime, carefully
studied the material as it accumulated, because «they knew that one of them would still
be involved in the criminal proceedings that were about to begin» [6, p. 5].

It is notable that the defense lawyers incorporated numerous excerpts from
newspapers and various specialized legal texts into their arguments. These references,
originally in their original languages, were rendered into Polish. An examination of
these documents enables us to conclude that the presentations delivered by the defense
attorneys during that era displayed a significant degree of quality both in terms of
substance and presentation style.

It’s important to acknowledge that the content of the defense speeches presented
by Ukrainian lawyers was influenced by the unique characteristics of the political trials
held in Eastern Galicia. These trials often dealt with criminal cases involving multiple
individuals and were conducted in various locations. Consequently, in these criminal
cases, Ukrainian lawyers rarely represented a single client individually. Instead, a
single lawyer often took on the defense of several dozen individuals simultaneously.
This particular situation resulted in the lawyer not only advocating for their own
clients but also, to a certain extent, standing up for all the defendants involved in the
case. This approach embodied a sense of solidarity among the lawyers. As a result, the
lawyer could intermittently step back from the proceedings, allowing other lawyers to
take over temporarily, and then return to the process later, creating a cyclical pattern.c.
However, there were cases when one client was defended by not one but several
Ukrainian lawyers [7, p. 11].
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In this situation the lawyers had the opportunity to collaborate and decide
amongst each other how to approach different aspects of the criminal case. They could
assign specific roles, such as delving into the social, political, and historical context of
the case, countering the prosecution’s evidence, and thoroughly examining the legal
classification of the crime. The allocation of responsibilities for addressing various
components of their arguments was especially significant in preparation for the court
proceedings.

Conclusions and proposals. The formation of the bar administration in the
Western Ukrainian lands in the second half of the XIX - early XX centuries was
influenced by the all Austrian bar organisation, which was characterised by the
increased requirements for the bar, starting with the establishment of differentiated and
high bar admission requirements and ending with the requirements for the provision
of legal aid.

The legal status of the chambers of advocates prior to the adoption of the
Regulations on the Bar of 6 July 1868 was determined by the Provisional Regulations
on the Bar of 16 August 1849 and the charters of each chamber. The competence of
the chambers included: election of the chairman of the chamber, approval of standing
committees, consideration of appeals against temporarily suspended or dismissed
advocates, and appointment of auditors of the bar.

The activities of the bar associations in Galicia intensified in 1862.

The possibility of establishing bar associations in the western Ukrainian lands was
due to the consequences of the 1848 revolution in Austria and the monarchy’s having to
make certain concessions to the revolutionary forces, which were used by the lawyers.
Another factor that influenced the emergence of bar associations was the relatively
small number of lawyers in certain areas, which necessitated a certain concentration
of defence lawyers in the respective area to ensure more efficient legal proceedings.

The Lviv Chamber of Advocates was the first to emerge, established at the
constituent assembly of Lviv lawyers in March 1862, with the approval of its Charter
and procedure by the Austrian Ministry of Justice in June 1862. The Stanislav, Ternopil
and Zolochiv chambers merged with the Lviv Chamber in the second half of the
nineteenth century, while the Przemysl and Sambir chambers existed independently
until the adoption of the Unified Law on the Bar in Poland in 1932, according to which
they were also merged with the Lviv Chamber of Advocates.

The Bar’s advocacy activities were largely focused on participation in trials. Most
of the defence lawyers in Galicia who spoke in political trials prepared their speeches
in advance, the theses of their speeches were accompanied by newspaper clippings,
legal or other specialised literature that was cited in court debates. Such sources
were provided in the original language, but the text was translated into Polish. The
content of the advocacy of Ukrainian lawyers of that time was largely determined by
the peculiarities of political trials in Eastern Galicia, which were characterised by the
involvement of a group of people in criminal cases, which required the involvement of
a team of lawyers who determined certain aspects of the defence.
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OPTAHI3AIIA JISSJIBHOCTI AIBOKATYPH B 3AXITHIN YKPATHI
JIPYT'OI MOJIOBUHU XIX — IIOYATKY XX CTOJITTS

Pe3rome

CraTTss TpUCBSYEHA MOCHIHKEHHIO OpraHi3alliifHO-TIPaBOBUX OCHOB CTAHOBIICHHS Ta
JISUTBHOCTI aIBOKATCHKUX TANIaT K OPTaHiB aJBOKATCHKOTO YIpaBIiHHA B [anmuuHi y ckiami
Agctpii Ta ABcTpo-Yropimuan. Po3kpuro ii Miciie Ta poiib y AepKaBHO-NOMITHYHIA CHCTEMI.
BusiBneHo nepeBaru, HeIOIKH Ta 0cOOIMBOCTI X (DyHKILIOHYBaHHS, 3yMOBIICHI CIIelN(DiKO0
CHCTEMH JIep)KaBHOTO yrpasiiHHs [amnunHoro. BuzHnaueHo, mo popMyBaHHs aBOKaTCHKOTO
YIPaBIiHHSA Ha 3axiIHOYKPAlHCBKUX 3eMJISX y Iel Tepioj MPOXOAWIIO TMiJ BILIMBOM
3araJlbHOABCTPINCHKOI OpraHi3allii aABOKaTypH, UL SIKOi XapaKTepHUM OyJI0 BHCYHEHHS 10
a/IBOKATypH ITiABUIIEHUX BIMOT, TIOYMHAIOYN 3 YCTAHOBIICHHS TNU(EPEHIIIIOBaHNX 1 BUCOKUX
LICH31B MO0 BCTYIy JIO a/JBOKATypH Ta 3aBEPIIYIOYH MPUIHMCAMHM II0JI0 HA/JAHHS MPaBOBOI
nonomord. [IpaBoBe perysoBaHHSI aJJBOKATCHKOI IISTIBHOCTI LIOTO TEpiojy 3/1HCHIOETHCS
TuMYacoBUM TIOJIOKEHHSIM PO afBoKaTypy Bin 16 cepmusi 1849 p., IlomoxeHHsM mpo
azBokarypy Big 6 jumHs 1868 p., a Takok craTyTaMu KOXHOI aiBokarchkoi mamatu. [lo
KOMIIETEHII] TayiaT HaJle)KajIi: BUOOpU TOJIOBU IMANaTH, 3aTBEPPKEHHS MOCTIHUX KOMICIi,
PO3TIS amensmii CTOCOBHO THMYAacOBO BiJICTOPOHEHHX a00 3BUTBHEHHX Bill 0OOB’S3KiB
aJIBOKATIB, IPU3HAYCHHS PEBI30PiB aIBOKATCHKOI TisLTPHOCTI. [{IsSUTBHICTD aIBOKATCHKHX MAJIAT
y TanmnuuHi akTuBi3yeThest 3 1862 poky. BUHHKHEHHS MOKIJIMBOCTI CTBOPEHHSI a/JBOKATCHKUX
najar Ha 3aXiJIHOyKpaiHCbKHX 3eMJIsIX OyJI0 0OyMOBIJIEHE HOCTYIIKaMH MOHApXii y 3B’SI3KY 3
peBostrotieto 1848 p. B ABCTpii Ta HE3HAYHOIO YHCEIIbHICTIO aIBOKATIB B OKPEMHX MICIICBOCTSIX
lamyuuan, mo BHMarajgo iX KOHIIGHTpAIil0 B IEBHUX IIeHTpax. [lepmoio BUHHMKIA Ta
cTana rojoBHOIO JIbBIBChKa MajaTa aJBOKATIiB, 0 Oysla yTBOpEHAa HA YCTAHOBUMX 300pax
JIBBIBCBKHX MpaBHUKIB y Oepe3ni 1862 p. CranicnaBcbka, TepHomiibchbka Ta 30J1049iBChKa
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nayatd 'y Apyriid momoBuHi XIX cr. 00’emHamucs i3 JIpBiBCbKOMO, a IlepemuiiuibChka Ta
Cambipcpka mpoicHyBanu caMocTiitHO 10 mpuidHATTS B [Tomsmii 1932 p. yHipikoBaHOTO 3aKOHY
PO aJBOKATYPY, BIAMOBIIHO 0 SKOTO BOHU TaKOX Oynm 00’enHaHi i3 JIBBIBCHKOTO anaToro
ajBokariB. [lpaBuiia aJBOKATChKOI €THKH, MO Oy HanpaiboBaHi JIbBIBCHKOK MaIaToO
a/IBOKATiB 3HAWIIIM CBOE BiJJOOpayKEHHS 1 B Cy4aCHOMY 3aKOHOJIaBCTBI Y KpaiHH.

KirwuoBi ciioBa: ajBokar, aJBoKaTypa, aJBOKATChKa IMajara, aJBOKaTChbKa MPOMOBA,
cynoBi nebatu, JIbBiBChKa manaTa agBoOKaTiB, THMYacoBe MONOXKEHHS PO aaBOKATYypy Bix 16
cepras 1849 p., [TomosxeHHs Ipo afgBOKaTypy Bix 6 mumHS 1868 p.
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JOKTPUHA «JIIOJACBKOI'O BUMIPY», IPABA TA CBOBOJU
JIIOJIJUHU TA TPOMAISTHUHA B YKPAIHI

CratrTs IpUCBSYEHA JJOKTPHHI «JTFOJICBKOT0 BUMIPY», CYTHOCTI IIPaB Ta CBOOO 1 JIFOJJMHU Ta
rpoMaasHUHA. B X011 1ocTiKeHHS 00TpYHTOBAHO, 110 HUHI B YKpPaiHi B yMOBaX CTAaHOBJICHHS
1 PO3BHUTKY IEMOKPATHIHOI MTPABOBO IEPKABHOCTI OCOOIMBOTO 3HAYCHHA HAaOyBae mpodiemMa
peanpHOro 3a0e3ledyeHHs MpaB Ta CBOOOJA JIIOAMHHM Ta TIPOMAJSHHHA, sKa, IO-Teplle,
BHCTYIIA€ CTPATEr19HOI0 METOIO [[LOTO MPOLECY (TeJIeoIoriuHa BIaCTHBICTh — aBT.); O-JIpyTe,
Oe3rocepeIHBO OB sI3aHa 3 HEJAOCTATHIM PIBHEM JIOTPUMaHHS, 3akpimieHnx B OCHOBHOMY
3akoHi, IpaB Ta cB000I 3 OOKy JepkaBu ((GYyHKIIOHATIBHO-IISJIbHICHA BJIACTUBICTh — aBT.);
MO-TPETE, TAaKOK 3 HEAOCTATHIM PIBHEM iX 3aXHIIEHOCTI BiJ Pi3HOTO POy MPaBOMOPYIICHB
(pyHKIIIOHATHHO-TIPABO3aXHCHA BIACTHBICTH — aBT.).

OTxe, aHANI3 CHCTEMHOTO JOCITIDKCHHS CBIMYHUTH, MO Tpobiema 3abe3nedeHHs Ta
3aXHCTY TpaB JIOAWHH B YKpaiHi € CKIaJHOI0 Ta 6araToIIaHOBOIO, & CTBOPEHHSI JOIATKOBHUX
rapaHTiii Ta MeXaHi3MiB iX peasizaiii Ha piBHI KOHKPETHOT 0COOMCTOCTI BUCTYIIAE HE TIJILKH
NPIOPUTETHUM 3aBAAaHHSIM JIEPXKABU HA Cy4aCHOMY €Talli B yMOBax ii OpJJMHAPHOTO iCHYBaHHs
1 (QYHKIIOHYBaHHSA, a TAaKOX IEPIIOYCPTOBHUM 1 CTPATETiUHUM B CYYaCHHUX ICTOPUIHHX
KPU30BHX pealisfxX, KOIU JNepXKaBHICTh iCHye Ta (YHKIIOHY€ B €KCTPAOPAWHAPHUX yMOBaX
BOEHHOTO CTaHy. JIoBelIeHO, 1110 B HE3aIeKHIH YKpaiHi ChOrOJIHI BTUTIOETHCS TEOPisi BU3HAHHS
JIIO/ICBKOI TIJHOCTI, sIKa €: a) IHTErPaTHBHOIO BIACTHBICTIO MPUPOJH JIIOJUHH; 0) MPOSBOM
HATYPaJICTUYHOI FOPUCTIPY/ICHINIT; Ta B) BUCTYIIAE OJHHUM 13 IHCTUTYIIOHATBHUX JDKEpeN ii
ocHOBHUX mpaB. [lependadeno, mo B OMKHIA iICTOPUYHIN MEPCIEKTHBI BCl JOKTPUHAIBHI
mo3utii B cepi 3abe3medeHHs Ta 3aXUCTy IpaB Ta CBOOO TIOAMHU Ta IPOMAaIIHIHA OyIyTh
BHMAaraTti BIOCKOHAJIIEHOI HOPMAaTHBHO-TIPaBOBOI pPeTryIaMeHTaIlil, 30KpeMa, KOHCTUTYIIIHOI.

Kurouosi ciioBa: Koncrurytist Yxpainu, «TF0ACEKAN BUMip», TIpaBa Ta CBOOOIH JIIOIUHH
1 TpOMaITHUHA.

IMocTanoBKka npo6aemMu. € 3aragbHOBIIOMIM, IO TPOOJIeMaTHKa 3a0e3eueHHS
TIpaB JIFOMHA HAMpUKiHI XX — Ha movyaTtky XXI cTOMITTS cTana oHi€0 3 HAHOIIBII
aKTyaJbHUX MPOOJIEeM JIOCTBA, — IEPBUHHOIO PUUUHOIO YOro crana /lpyra cBiToBa
BiifHa, a MOTIM i1 BUCYBAaHHS IIi€i MPOOIEMAaTHKN SK OCHOBOIIOJIOXKHOT TEJICOJIOTIHHOT
JOMiHAHTH CBITOBOT'O PO3BUTKY MI>KHapOIHOTO CITIBTOBAPHCTBA ACP>KaB Ta iX HAPOIiB.
Came nronuHa B Teopii Ta MPaKTUI KOHCTUTYLIOHANI3MY 3aliMae OCHOBHE Miclg,
OCKUTbKM BOHA € TOJIOBHHM OPIEHTHPOM PO3BUTKY, BJIOCKOHAJICHHS Ta peanizaril
TEOPETUYHHUX Ta MPAKCEOJIOTTYHHX 3acaj CTaJoro PO3BUTKY.

«JTtoquna mpupeyena OyTH BITBHOIO», — TAKUM KOPOTKHUM BHCIIOBOM BHPAa3HB
CYTHICTb TIpaB JIFOJMHH Ta TEOPil TaKUX 1pas, GpaHIly3bKHI MUCbMEHHUK Ta (i1ocod
Kan [Tons Captp.

© O. B. Ilpiemkina, 2023
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Tomy, came 3aranbHa Jleknapaitisi paB JIFOIUHHU, 1110 OyJ1a puiiHsaTa [ 'eHepaabHO0
Acambinieero OOH 10 rpyanst 1948 poky, i cTana BUIATHUM MiKHApOJIHO-TIPABOBHM
JOKyMEHTOM, 00 B Hili Bmepmie OyB 3aKpilZICHHMH CBOEPIIHUM «KagacTp» NpaB
JIFO/IVHM, 1110 CTaB, MO-TIepIlie, CBOEPITHIM HOPMATHBHUM NIOYATKOM iX YHiBepCallbHOT
Jerajizamii; mo-apyre, BiAirpaB BeNUKE 3HAYEHHS IS iX 3arajJbHOr0 PO3BUTKY;
MO-TpeTe, cIpusiB (HOPMYBAHHIO KOHLEMIII 3aXHCTy NpaB JIIOJUHU; IO-4ETBEPTE,
y TiJICYMKYy TPHUBIB 70 (OPMYBaHHS Taidy3i MDKXHAPOAHOTO MyOIiYHOrO TpaBa —
MDKHApOJIHE TIPABO IIPAB JIFOUHH.

OTxe, Tpeba TaKoXX KOHCTAaTyBaTH, 10 came 3arajbHa Jexnapallis mpas J0IUHHA
crana (yHIaMEHTOM, Ha OCHOBI SIKOT'O MPOXOAMIA MIKHAPOJTHE Ta BHYTpiJepiKaBHE
HOPMOTBOPCHHSI (HOPMOIIPOEKTYBaHHS + HOPMOTBOPYICTH) B cepi MpaB JTIOIUHH,
a MPOTOJIOIIEH] B Hill MpaBa 3HANIUIM CBiM MOJANbIINI PO3BUTOK 1 BIOCKOHATICHHS
B PI3HMX YHIBEpPCaJbHHUX MDKHAPOJHHUX JOTOBOPAxX PI3HHUX JEpXKaB CBITY depe3 ix
JeTani3allifo i KoHkpeTusamiro: [1akT mpo rpoMaassHCHKI Ta MOMITHYHI mpaBa 1966 p.,
[TaxT Mpo eKOHOMIYHI, COL[iaNIbHi, KyJIbTYpHI IIpaBa 1966 p., Ta B perioHaJbHUX yrojax,
30KpeMa, B €Bporeiicbkiii KoHBEHIIT Mpo 3aXUCT MpaB JIOAWHHI Ta OCHOBOIIOJIOKHHX
cBobox 1950 p.

AHaJi3 ocTaHHIX J0oCTiKeHb i myOikamiii. [lutanHs npaB Ta cBOOO/T IIOIMHH
Ta TPOMaJIIHUHA B YKpaiHi BUKIMKAIOTh OCOOIMBUH 1HTEpPEC HE TUIBKU Y TEOPETHKIB
rpaBa, ajie¢ i 9acTo CTAl0Th TEMOIO JOCIIKEHHS cepell MPAKTHUKIB 3 Pi3HUX Taiy3ei
npaBa Ta cepen pi3HUX KpaiH. JochmimkeHHs (QyHIaMEHTAIBHUX 3acaj 1HCTHTYTY
paB Ta CBOOO/I JIFOJIMHH, JIFOJICBKOTO BUMIPY KOHCTUTYIIMHOTO Jaxy YKpaiHnu Oynu
MIPUCBSYCHI pOOOTH TaKWX BITYM3HSIHUX BUeHHX, sk M. O. bailimyparoBa, A. M.
Komnopis, H. M. Onimenko, B. @. [Toropinka, [1. M. PaGinoBuya, O. ®@. ®puipkoro,
B. M. lllanosana, O. H. Slpmumia Ta iHmmx. Pa3zom 3 TuM, HEOOXIHO 3a3HAYUTH, 110
HE3BAKAIOYHM HAa HASABHICTh YHCJICHHUX HAyKOBHIX Tpalb, B SKUX OyIW PO3TISHYTI
NUTaHHS TpaB, CBOOOA JIIOJMHU Ta TPOMAASHUHA, & TaKOX JIOJACBKOTO BHUMIpY
KOHCTUTYIIHHOTO Jany YKpaiHu, npodiibHy NpoOieMaTHKy SIBHO HEIOCTATHHO
BHCBITJIICHO B IOPUNYHIHN JIiTEpaTypi.

Came uum, mepir 3a Bce, 0OOyMOBJICHI aKTyaJlbHICTh Ta TEOPETHYHA 3HAYUMICTb
MPOBEIEHOT0 KOMIUIEKCHOTO TOCHIDKEHHSI, [0 MA€ HA/I3BHYAHO BaXKIIMBE 3HAUCHHSI
JUTSL PO3BUTKY HAYKH KOHCTHUTYIIIHOT'O, MYHIITUTIAIILHOTO Ta MI>KHAPOJHOTO TIPaBa.

Merta cTaTTi nojsirae y 37iiiCHEHHI aHaJi3y HOHATTS IpaB Ta CBOOO JIIOJUHHU Ta
IpPOMaJISTHAHA Ta JIFOJCKKOTO BUMipy KOHCTUTYLIHHOTO Nany YKpaiHu.

Bukan ocuoBuoro matepiaiy. Crarrs 3 Koncturyii Ykpainu 3akpimitoe, mo
«JIromuHa, 71 KUTTS, 3T0POB’ S, YECTh 1 T1THICTh, HEIOTOPKAHHICTb, O€31IeKa BU3HAIOTHCS
B YKpaiHi HAalBUIIOO COIIAJIbHOFO LIHHICTIO». CaMe Tak EMHO Ta 4iTKO 3aKPITLTIOI0ThCS
MIPIOPUTETH TIPAB JIFOAWHU B COIIyMi Ta IepkaBi. BiJbIT TOTO, BpaXOBYIOUH, 110 cCaMe
LSl CTAaTTsl € TOJOBHOIO B XapaKTEPUCTULI KOHCTUTYLIWHOTO Jany YKpaiHu, BoHa
BUCTYIA€ OPUANYHAM (DYyHIAMEHTOM JUIsl 3arajbHOTO T'YMaHICTHYHOTO PO3BHTKY
VYxpaiau. OTxe, cr. 3 KoHncturyii Ykpainu Brepiine BCTAHOBJIIOE B HAIlil JIepkaBi
000B 30K BH3HABATH Ta 3aXHUILATH NpaBa 1 cBOOOIW JIIOAWHH, a JIepXaBa, CBOEIO
4Yeproro, MOBUHHA TApaHTyBaTH BUKOHAHHS IIMX ITPaB Ta CBOOO/I.

V BignoBigHocti 3 KoHcTuTymieo YkpaiHu BU3HAHHS, JOTPUMAaHHS Ta 3aXUCT
npas Ta cBOOOI JIIOAMHH Ta TPOMa/ITHUHA BUCTYTIA€ OJIHI€I0 3 OCHOBOIIOJIOKHUX 3acall i
OCHOBOIO KOHCTUTYIIIITHOTO JIa/1y, a TAKOK € 000B’I3KOM JIepKaBu. 3BiJICH caMe TipaBa
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JIFO/IMHY BU3HAYAIOTh 3MICT Ta HANIPSMKH JIsUThHOCTI OpraHiB JiepykaBHOI Biiau. Came 1ei
MPUHIMI KOHCTUTYLIHHOTO Jany YKpaiHU 3HAXOAUTh CBOIO KOHKPETH3ALIiIO B IIPABOBUX
Hopmax Posniny Il Koncrurynii Yxpainu, mo 6e3nocepeHbo nprucBsIeHa perinamMeHTanii
Ta PETYIIOBAHHIO KOHCTHTYIIHHUX MPaB Ta CBOOO/ JIFOIMHU Ta IPOMa/SIHIHA.

3aranpHa Jlexmaparist paB moauHE 1948 poky craja He TUIBKH CBOEPITHHM
MOTYTHIM T€HEpaTopoM HOAAJBIIOr0 Hporpecy B Wil cdepi m0A0 Mi>KHAPOTHOTO
BU3HAHHS 1 Jierajizaiii Takux Mpas, aje 3a JACCSTWIITTS, 10 MPOWIUIA Tichs il
MIPUAHATTS, caMe Ha 11 6a3i Oyra chopMoBaHa MiJTiCHA ITOTiCEMiTHa Ta 6araToo0’eKTHA
crcTeMa MiKHapOJHO-TIPABOBUX AKTIB, 1110 CKEPOBaHi Ha 3a0e3MeueHHs PaB JIIOAMHH.
Came TOoMy Ti CIpaBeIIMBO BU3HAIOTh SIK OJHE 3 HAWOUIBII BEIUKUX JOCSTHEHb
Opranizanii O6’eqnanux Hamiit (OOH).

Baprto Bigmitutu, mo moyatok XXI CTONITTS BiJA3HAYMBCS IUJIOKD HU3KOHO
¢dbyHIaMeHTanbHUX sBUII B cepi mpaB moauan. Tak, B BepecHi 2000 poky Ha CamiTi
tucstaomitts OOH cBiToBi minepu npuitasumm Jekmapartito tucsgomittss OOH [1] Ta
JOMOBHJIMCH ITPO PO3BUTOK Ta YCTAHOBKY MOKa3HUKIB B 001aCTi 00POTHOH 3 TOJI0I0M,
XBOpoOaMu, 0e3rpaMOTHICTIO, TOTIpIIEHHSIM CTaHy HaBKOJHMIIHBOTO IPHPOTHHOTO
CepeIoBHUIIA Ta TUCKPUMIHAIII Y BiTHOIICHH] KIHOK.

B 2010 poui Opranizauis no Oesneni Ta cuiBpoOiTHHUTBY B €Bpomi (OBCE)
BIAMITHIIA TPUILATUII ATUPIUYsl BiJ| JHS IIANUACAHHS JOKYMEHTY — 3aKIOYHOIO
akty HBCE, yxmagenoro y M. I'enbcinki 1 ceprias 1975 poxy [2] , sikuit OyB nepmmm
MDKHapOIHUM JOKYMEHTOM, 110 BU3HAB 3aXUCT MPaB JIOAWHU Ta OCHOBHHMX CBOOO[
MPeAMETOM TOCTIiHOT MikHApOHOT yBary, Ha pizauiio Big Craryty OOH, mo mpo-
TOJIOCHB MiKHApOIHE CITIBPOOITHHIITBO JEpKaB B MEKax OpraHi3allii OCHOBHUM 3a-
BIAaHHSM 11 iCHYBaHHS.

Briepiie npaBa sroiuH# OyIIU BKIIOYEHI B SIKOCTI YiTKO CPOPMOBAHOTO EIIEMEHTY
B paMKax perioHajbHOI OE3NeKH Ha Tild OCHOBI, IO 1 BIMCHKOBO-TIONITHYHI Ta
€KOHOMIYHI MUTaHHS.

B Tepminonorii OBCE TepMiH «ITIOACEKUH BHMIip» BUKOPHCTOBYETHCS JUIS
BH3HAUYCHHSI Ta HAOOpPy HOPM Ta BHUIIB MISUTBHOCTI, SKi ITOB’S3aHiI 3 IMpaBaMH Ta
JIeMOKpaTi€ro, siki posrisaaoTscest B OBCE B sikocTi 01HOTO 3 TPHOX BUMIpiB O€3MeKH,
MOPSI/T 3 BOEHHO-TIOJITUYHAMH Ta €KOHOMIKO-EKOJIOTTYHIMHU BUMipaMu. Cam TepMiH
«TIOJICBKUH BUMIp» CBIMYUTH Mpo Te, o HopMu OBCE, ski BITHOCATHCS OO HHOTO,
SIBIISTIOTH COOOI0 OUTBII IUPOKY 00IaCTh, UMM TpaIUIiifHEe MPaBo MpaB JIOAUHU.

B pesynbrari cBoei nisuibHocTi OBCE cTBOpMIIO cripaBai AWHAMIYHHN MPOIEC
MDKHApOJIHOTO HOPMOTBOPEHHS B O0JacTi TpaB JIIOAWHU — TIpOIeC, SKHHA CTaB
noctiiauM. OAHUM 13 HOBOBBEJAEHbB, IO Oy/NM BiAMIYEHI B OCTAHHIX JOKYMEHTaXx,
30KpeMa, € (DaKkT Ta BH3HAHHS TOPTIBII JIIOJbMH T'YMaHITApHOIO MPOOJIEMOIO, SKa
paHiIe, siK IPaBHIIO, PO3MIIIAaIach B KOHTEKCTI OpraHi30BaHO1 3TOYMHHOCTI.

Kpim Toro, «itoacbkuii BUMIp» OyJi0O Ha3BaHO 3arajlbHO-€BPONCHCHKUM
cycniabHuM TopsiikoM (ordre public), Tomy mo OBCE — 11e He mpocTo opraHizartis,
sika 00’ €THy€ O1ITBIIE T’ SITJIECSATH AEPIKaB, a e «CIUIbHICTh MIHHOCTEWY. Lleit 3B 430K
BiOoOpakae 1 akTHBHA CIIBIIPALIsl BEPXOBEHCTBA 3aKOHY 1 caMme Horo (opMyTIOBaHHS:
KOHIIETIIIisl, sIKa 3aCHOBaHa Ha JIOCTOTHCTBI JIFOICBKOT 0COOMCTOCTI, 1 CUCTEMa IpaB, SIKi
pealtizyloThCs 4epe3 CyJ0BO-TIPAaBOBi CTPYKTYPH.

Tpeba 3a3HauWTH, IO CTPATETiYHO-BU3HAYAIBHUM AaCHEKTOM JIFOJACHKOTO
Bumipy B OBCE € e, mo npaBa nroanHu (B KOHTEKCTI X BU3HAHHS Ta peaizailii)
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Ta IUTIOPAJIICTUYHA JIEMOKPATIs (K CYyKYITHICTh METOJIIB Ta 3ac00IB 1100 peatizaiii
TaKHX IPaB) BXKE HE PO3TIIAAIOTHCS K a0COTIOTHO BHYTPIIIHS cripaBa nepkasu. OTxe,
JIepKaBU-YIaCHUKH L[LOTO MPOILECY BUXOIATH 13 TOrO, 10 MUTAHHS, SIKi TOPKAIOTHCS
npaB JIIOJMHMA, OCHOBHHX CBOOOJ, JI€MOKpaTii Ta BEpPXOBEHCTBA IpaBa, HOCATH
MDKHApOIHUN XapakTep, OCKIIBKA JOTPHMAHHS WX MPaB 1 CBOOOT CKIaIal0Th OJHY 3
OCHOB MI>XKHaPOHOTO MOPSJIKY, III0 00’ €KTUBHO Tiepei0ayae iHTeHCUBHE Mi>KHAPOIHE
CHiBpOOITHHULITBO AeprKaB B il cdepi.

CykynHICTh TIMX Ta IHIMHX (QAKTOPIB aKTyami3ylOTh HE TiJIbKH HEOOXiIHICTH
BCceOIYHOTO BHBYCHHS (PyHIAMEHTaJBHUX MPOOJeM CTAHOBICHHS Ta peasizamii
paB Ta CBOOOJI JIFOJMHM Ta TPOMAJSTHMHA B YKpaiHi, a i BIJNOBIIHOT aKI[EHTyaIlil B
KOHTEKCTI 3aCTOCYBaHHS KOHIICTITY «JTFOJICBKOTO BUMIPY» MPOIIECiB KOHCTUTYIOBAHHS
Ta IHCTHTYIIOHATI3aIl] KOHCTUTYIIHHOTO J1aty YKpaiHu.

Po3pobnuku npoekty Koncturymii Ykpainum 1996 poky BuUKOpHUCTanu came
Ji0epasbHy KOHIICTIIIO MpaB JIOAWHHU 3TiIHO SKOI KOYKHA JIFOJAMHA Bill MOMEHTY
HapOJUKEHHS Ha/iJIeHa HeBiJ eMHUMHU (IPUPOAHUMHU) MpaBaMu, a caMe: 0OMEeKEHHS
MPaB JIFOJIMHHU Ta TPOMaJITHIHA MOYKITBE JIMIIIE JIJIs 3a0€31EUSHHST 0COOJIMBO BAXKIIMBHX
coIfiabHUX chep OXOPOHH 3 OOKY JeprKaBH, a came chepr OXOPOHU KOHCTHTYITIHHOTO
Jaty, TpOMaJICbKOTo MOPSIIKY, IPaB Ta CBOOOA IPOMAJISH.

Ha cydacHoMmy eTami CyCHiIbHOTO pPO3BUTKY TOpS[] 3 IHIIMMH TpoOieMamu
COIaTbHO-€KOHOMIYHOTO,  TOJITUYHOTO, KYyJBTYPHOTO PO3BHTKY B  YKpaiHi
0CO0JIMBOTO MPAKCEOTIOTTYHOT O 3HAUCHHsI Ha0yBae MpodiieMa peaabHOro 3a0e3Me4eHHs
cepu peanizarii mpaB Ta cBOOOJ JIFOJUHU Ta FPOMAJISIHUHA, sIKa HE TIJIBKH € TICHO
ITOB’S13aHOIO 3 SIBHO HEJAOCTAaTHIM piBHEM NOTPUMaHHs, 3aKpiruieHnx B KoHcTUTymil
npaB Ta cBoOoxa 3 OOKy JiepaBH, ii opraHis, MOCaJOBHX Ta CIyXO00BUX oci0, a I
MPOSIBJIIETBCSL B HEJIOCTATHLOMY PIBHI X 3aXHIICHOCTI Bijl MPAaBOMOPYIICHb.

dyHIaMeHTaIbHIM KpUTEPieM CBOOO U iHIMBIIAa B YChOMY CBITI cTae Jlekmaparis
npaB JIOAWHHU 1 TPOMaJsIHUHA — HaWBaKIMBIILKK JOKyMeHT Benunkoi ¢paHIiy3pkoi
peBotolii, ska Oyna npuiiHsaTa 26 cepras 1789 poky. B ii ocHOBY Oyna mokmanena
KOHIICTIIIiSI pIBHOCTI # CBOOOIH, 110 HAJIC)KUTE KOXKHOMY BiJl HAPOHKCHHS,  ICTOTHUMH
MpaBaMHU JIIOJUHH 1 TpOMaiiHIHA OYJI0 TPOTOJIOIIEHO CBOOOY OCOOHCTOCTI, CBOOOY
CJIOBa, MPaBO Ha CYMPOTUB HACUILTIO TOIIO [3].

Bapro BimMmituTH, mo npwdHATTS KoHCcTHTyIIi YKpaiHm Mae Haa3BHYaWHO
BEJIMKE 3HAYCHHS B KOHCTUTYLINHIN Jieranizamii, HOpMaTHBHINA periameHTamnii Ta
CYCIUIBHIH JIeriTUMallii OCHOBHHX IPaB Ta CBOOO/I JIFOJMHU Ta TpoMajisHuHa. Takuii
MiXiq AETepMIHOBAaHUI THM, IO CydacHe KOHCTUTYIIHE 3aKOHOJABCTBO YKpaiHU
B cdepi periiaMeHTalii Ta peryiioBaHHS TpaB Ta cBOOOJ TPOMajsH BiAMOBiAaE
OCHOBOIIOJIO)KHUM MI)KHapOTHO-TIPAaBOBUM CTaHAApTaM MpaB JIOAWHHU: BcecBiTHil
Hexmnapanii npas momguau Binm 10 rpymas 1948 p., MixHapogHOMY TaKkTy IIpo
TPOMAISHCBKI Ta MONITHYHI paBa Big 19 rpynus 1966 p., MixKHaApOJHOMY MaKTy PO
€KOHOMIYHI, KyJIbTYPHI Ta colliayibHi TipaBa Bix 19 rpyaus 1966 p., 110 CKIIaaaoTh T.
3B. MiskHapoaHy XapTito MpaB JIFOTUHH.

Sk unen Pamm €Bpornwm, YkpaiHa B3suia Ha ceOe OOOB’SI3KM IPHETHATHUCS 10
MDKHapOJIHUX TIPAaBOBUX CTaHAAPTIB B PO iNbHIl Tamy3i, CTBOPUTH BHYTpiIepKaBHi
rapaHTii o0 iX 37iMCHEeHHs, IO IPYHTYIOTHCS Ha 3aralIbHOBU3HAHUX MIXHAPOJIHO-
MPaBOBHX TapaHTisAX, 3aKPIJICHUX Yy BiAMOBIIHUX MIKHAPOIHO-TIPABOBUX HOpPMaX,
SIKI MICTATBCSL Y BIAMOBIAHMX MDKHAPOIHUX AoroBopax. Huni B YkpaiHi cTBOpeHa
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BEJIbMH 3HAaUYMMa 3aKOHO/[aBua 0a3a BiJJHOCHO 3a0e3MeUeHHs IpaB Ta CBOOO JIFOIMHH,

MIPUYOMY, B 3aJIEKHOCTI BiJ| il IPaBOBUX CTaHiB, — 30KpeMa, OyJi MpUHHATI 0a30Bi
3akoHM B 1iH cdepi: «Ilpo OixeHuiB», «IIpo HaliOHANbHI MEHIIMHU B YKpaiHW»,
«IIpo rpomamsHcTBO YKpainu», «[Ipo mpaBoBuii cratyc iHOo3zeMmIliB Ta oci® 6e3
rpomansacTBay, «[Ipo cBoOo Iy iepecyBaHHS Ta CBOOOAY BUOOPY MiCIIs TIPOKUBAHHS.

Taxox Oynu mpuiinsaTi 3akoHu «Ilpo Koncruryuiitnuii Cyn Ykpainm», «lIpo
YnoBHoBaxkeHoro BepxoBHoi Pagu 3 mpaB JIOAMHN», 110 J03BOJUIO CTBOPUTHU
B Hamriii nepxaBi HOBI oprann — Koncturymitanii Cyn YkpaiHu Ta BBEICHO HOBY
nocaay — oMOyacMana — YoBHOBaxkeHoro BepxoBnoi Paau Ykpainu 3 mpas o JuHH.

Jexnapariisi npaB auTHHHU, 0 Oyna npuiiHsata y 1959 poui Oprasizaiii€ero
O06’eanannx Hariiii, MiCTUTh OCHOBHY cTpaTeriuHy Te3y — «JIrojcTBo 3000B’s13aHe
JaBaTH AWTHHI BCE Kpalle, L0 BOHO Mae», sKa MOXe OyTH BHUTIYMadCHOIO SIK
BIJINIOBI/IHA MOBEIHKOBO-/IISUIbHICHA MMapajurMa, 10 MiCTUTh BIJANOBITHUI HEpeTiK
000B’SI3KOBHX [Iiif 3 OOKy JepaBH I 3a0e3ledeHHs 1 peamizarii TexeororigHIX
JIOMIHAHT IILOTO MIXXHAPOTHOTO JIOTOBOPY.

Bopanouac BapTo Bif3HAYUTH, 1110 3TiaHO 31 cT. 9 KoHcTutyiii Ykpainu HaOyu
YUHHOCTI Ta CTajJd YaCTHHOIO HAIliOHAIBHOTO 3aKOHOJABCTBA TaKi MDKHAPOIHI
JOKYMEHTH Yy cdepi 3axucTy IUTHHH, 3roja Ha OOOB’SI3KOBICTH SKHMX HagaHa
BepxosHoto Panorw Ykpainu:

— €sporreticeka CortianpHa XapTis (mepermisnyTa), (parudikoBana 14 BepecHs
2006 p. i3 3asaBamMu);

— €Bponelickka KonBeH1ist npo 3ailicHeHHs TipaB aiTe (parudikoBaHo 3 cepriHs
2006 p. i3 3as1B010);

— €Bporeiicbka KoHBEHLIIs TPO MPaBOBUIi CTAaTyC JiTeH, HAPOIHKEHUX 11032 LIUTIO-
6om (parucdikosano 14 ciuns 2009 p.);

— KoHBeHITis IpO CTATHEHHS aJliMEHTIB 3a KOpaoHOM (mpuenHanHs 2 gumHsa 2006
p. 13 3a51BOFO) Ta 1HIIII.

Cnig 3a3HaYuTH, 110 MIDKHAPOIHO-NPABOBI JIOKYMEHTH 0ararocTOpOHHBOI'O
XapakTepy CTal0Th MDXKHAPOIHUMH IIPABOBUMH CTaHIApTaMH y chepi 3aXHUCTy TpaB Ta
cBOOO/I IIOIMHH, SIK1 Yepe3 HalllOHATBHUN MEXaHi3M IMIUIEMEHTAIlil, 3aII03UIy0ThCS
Ta 3aKPIIUTFOIOTHCS B HAI[IOHAIBHUX CHCTEMaX 3aKOHOAABCTBA TX JepKaB-I1i{ITUCAHTIB.

Came Ha TapMOHI3aIlif0 3aKOHOMABCTBA YKpaiHM 3 MDKHApPOIHUM IIPABOM
cupsimoBaHa cT. 9 Koncrutynii Ykpainu, SIK00 BCTaHOBJICHO, IO YHHHI Mi>KHApOIHI
JIOTOBOPH, 3rofly Ha OOOB’SI3KOBICTH SIKMX HanaHO BepxoBHow Pamoro Ykpainw,
€ YacTHHOIO HAaIlIOHAIBHOTO 3aKOHOIABCTBA YKpainm (Maemo chopmoBaHmMit
HallOHAJIBHUKA MEXaHi3M IMIUIEeMEHTalii HOpM MIKHApOJHOTO MpaBa B HALliOHAIbHE
3aKOHOJIABCTBO — aBT.).

Oco0nmBe Mictie B 0X0poHi npaB Jroanau 3aiiMae Korcrutynilinuit Cyn Ykpainu,
SKMHA € CyZOM KOHCTUTYLiHHOI fopHcAuKii, TOOTO BiH AOCHIIKye (QakTh i HaBiTh
HE Jla€ MPaBOBY OI[IHKY 0OCTaBHHAM, a OI[IHIOE came MPaBO Ha HOro BiAMOBIAHICTH
KoncTurymii nepxasu, Haae MpaBoBy HACTAHOBY IIOAO MMPABOPO3YMIHHS MOJIOKEHB
Koncrutyii un 3akoHiB [4, c. 239].

Pazom 3 TuM, HaBeleHI mpoliecu peaiizailii Ta 3a0e3ledYeHHs NpaB Ta CBOOOJ
JIOJMHY Ta TPOMAaJITHUHA Yepe3 CUCTEMY OpTaHiB JIepyKaBU HEMOKIIMBO PO3TIIAIATH
0e3 ywacTti opraHiB cdepu NpaBOCYUIs, II0 MAa€ CBIf BaXJIMBHHA 1 Oe3rmocepenHin
BIUIMB B yCiX cdepax HaliOHAJIBHOTO MPAaBOCYAJS Ta Ha BCIX PIBHIX HalliOHATBHOI
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MIPaBOBOT CHUCTEMH, 1110 3a0€3MeUyETHCS HU3KOIO Tally3ei mpasa i rajay3ei 3aKoHOAaB-
CTBa, OCHOBHE MiclIe cepesl SIKUX 3aiiMae KOHCTUTYLiHE IPaBoO — K OCHOBOIIOJIO)KHA
1 mpo(inbHa Ta3yik HALlIOHATIBHOTO TpaBa YKpaiHu.

Tpeba 3a3HauMTH, 10 B Cy4aCHOMY MIKHapOJHOMY NpaBi BUSBISIETHCS AEsAKa
00epexkHICTh 3 OOKY CBITOBOI'O CIIBTOBAapHCTBA Ta WOrO IHCTHTYIIH B 3aKpilUICHHI
y TpsIMii TIOCTaHOBII JIESKUX TPaB JIIOJWHU, B TOMY YHCIi W B Takiid BaXKJIHUBii
cdepi, K TOJTITHYHA, JIe 33JisHI peajbHI MEXaHI3MU OHOBJICHHS JCPXKABHOI BJIAJIH.
Ha nymky M. O. Baiimyparosa ta b. 5. Kodmana, 1ie nerepminyeTbes, mepi 3a Bce,
ICTOPUYHUMHE TPYAHOILAMH 3 X rapaHTyBaHHsS B IOBHOMY 00Cs3i 3 OOKy JepiKaB, 1110
MOJK€ TIEpETBOPUTH X Ha MPAKTHIIL, TIO CYyTi, Ha (hopMabHy Aeknapaiiro [5, c. 16].

3a pOKHM He3aIeKHOCTI YKpalHChKOi JepkaBu Oyla CTBOpPEHA BiIIOBiTHA
HOPMAaTUBHO-TIPaBOBa 0a3a, sika HalpsIMy TOPKA€ThCA MIEPETTIKY PpaB Ta CBOOOL IO ANHI
Ta TPOMASIHMHA, [0 MAIOTh HAJ3BUYANHO BAXXJIMBE KOHCTUTYIOIOYE 1 IHCTUTYIIIHHE
3HAYEHHS U1 PO3BUTKY Ta BIOCKOHAJIECHHS IPOMASIHCHKOT'O CYCIIIbCTBA.

Ha cphorosHi HaBa)KNIMBIIIMMHU 3aKOHOJABYMMH aKTaMH, IO PETIaMEHTYIOTh
npaBa Ta CBOOOAM JIIOJUHM Ta TPOMaISHUHA B YKpAiHi €:

- 3akoH Ykpainu «IIpo 3acaau nep:kaBHOT MOBHOT MOJIITHKNY,;

- 3akoH Ykpainu «IIpo iMMirpartitoy;

- 3akon Ykpainu «IIpo OixkeHIiBY;

- 3akoH Ykpainu «IIpo YnoBHoBaxeHoro BepxoBHoi Paau 3 mpaB mroauHm»;

- 3axkon Ykpainu «IIpo rpomansHcTBO B YKpaiHi» (HOBa peaKxiiis);

- 3akoH Ykpainu «IIpo peabiniTamiro »KepTB HOTITHYHUX PEIpeciiiy;

- 3akoH Ykpaiuu «IIpo npuennanns Ykpainu no Konsenuii OOH mpo craryc
OixentiB i [Iporokomy mpo craryc 6ikeHIiB» Tomo [6] .

HesBaxkatouu Ha Te, 110 B YKpaini OyJio IPUHHATO HAlliOHAJIbHE 3aKOHOIaBCTBO
y ctepi mpaB Ta cBOOOX JIIOJMHM Ta TPOMAAsSHUHA, ajlé B YMOBaxX MOJITHYHOI Ta
COLIIAIbEHO-EKOHOMIYHOT KPH3H, BOEHHOTO CTaHy, BOHO BUSIBHIIOCS HEe(EKTHBHUM 1
HE 3/IaTHUM BHPIIIATHA BUHHUKAIOYi MPOOIeMHU, 00 B HBOMY € BIJICYyTHIMH MEXaHI3MHU
3aXHCTY IUX MPaB.

s moOynoBu B YKpaiHi JeMOKPaTHYHOI IPAaBOBO1 COLIia/IbHOI A€P/KaBHU BEJIMKE
3HA4YeHHS Maec OopoTh0a 3 MPaBOBUM HITUTI3MOM, 3 TPAaBOBHM i1H(AHTHIIIZMOM,
(heHOMEHOM NepepOKEHHS IPaBOCBIAOMOCTI, SIKUi1, Ha ciymHy ayMKky 0. M. Toxu-
KH, OJICPIKY€ CBIil MPOSIB, HACAMIIePe/l, y 3JI0UMHHOCTI [7].

Tpeba 49iTKO PO3yMITH, 1110 MEXaHi3M 3aXUCTYy KOHCTUTYIIHHO-IIPaBOBO1 CBOOOIH
JIOAMHYU OyZie IOBHUM Ta e()EKTHBHUM TiJIbKH 32 YMOBH MOXKIIMBOCTI 3aXHCTy TpaB
1 CBOOO JIIOJIMHA HE TLTBKH 3 OOKY JIeprKaBH, ajie i BiJ Jep)KaBu (CTAaHOBJICHHS CH-
CTEeMHU KOOPJMHAT, KOJIU KOXKHA JIFOJMHA (TPOMasTHAH) Ma€ rapaHTOBaHe MPaBo MO3H-
BaTHCS NPOTH JIEP’KaBH BITHOCHO 3aXKCTy CBOIX IpaB, CBOOO[ i 3aKOHHUX 1HTEpECIiB
— aBT.), CIPUIIMalOuu B IAaHOMY BHIIQ/IKy [TPaBa JIOAMHU SIK «IIPaBa MPOTH CYCIUILCTBA
B 0Cc00i JiepkaBu Ta ii mocagoBux ociom [8].

ToMy He € YUMOCh EKCTPAOPAUHAPHUM, 1[0 00’ €KTUBHUMN XapaKTep HE0OX1IHOCTI
3aXMCTy MpaB JIIOJUHM BiJ JepKaBU MiATBEPIUKYETHCS MPABOBUMHU IO3HMLISIMHU
Koncruryniitnoro Cyny Ykpainu. Ha caymny nymky akagemika tO. C. Hlemmydenka,
«TOJIOBHMM ITUTAHHAM € Te, 110 3aKpiruieHi Koncturyuieto Ykpainu npasa Ta cBoo6o1u
JIIOJMHYU Ta TPOMaJSTHUHA HAJIC)KHAM YHHOM HE Peai3yloThCs, a B 0ararb0oX BUIAKaxX
MOPYLIYIOTHCS. BHACTIOK IBOTO MU MaeMO BUCOKHI PiBEHb 3JI0YMHHOCTI Ta KOPYIILIT
1 HU3BbKHI PiBeHb 3aKOHHOCTI 1 IPaBOMOPSIIKY B Kpaini» [9].
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Pasom 3 Tum, mpoOjemM y MpakTHUYHIA peanmizaiii mpaB OCOOMCTOCTI TaKOX
Oinmpin, HiK moctatHho. Tpeda moroamtuck 3 aymkoro 0. C. lllemmryuenka mpo
BEJIMKHUN KOH(JIIKTOTeHHUI NMOTEeHLIaN Y BIJTHOCHHAX MIX JIep)KaBOIO Ta cy0’ eKTaMu
POMaJITHCHKOT'O CYCIIBbCTBA B 1[Il muioniuHi. Tak, BiH 3a3HaYae, 1110 «IPOMaJITHChKE
CYCIIUTBCTBO CTa€ 6a3UCOM AEMOKPATHYHOI JePyKaBH TUTBKH TOM1, KOJIH HOTO IHTepeCH
W 1HTepecH Jep)KaBU HE NPOTUCTABISIIOTHCS. JleMOKpaTHYHa Jep)kaBa MOBHHHA
3HIMATH CYNEPEYHOCT], SIKi BUHUKAIOTh MIXK HEIO 1 CYCHUILCTBOM. 3 iHIIOrO OOKY, Y
MIPOIIeCi MisUTBHOCTI MONITHYHUX TapTii, TPOMAICHKHX 00’ €IHaHb, 3aC00IB MacoBO1
iHpoOpMalii iHTepecH TPOMaASHCHKOIO CYCHiJIbCTBA IMOBHHHI TpaHC(HOPMYBAaTHUCS B
iHTepecH AepkaBu. Y pa3i IPOTUCTABJICHHS IHTEPECiB IepKaBH i CyCIIBCTBA OCTAHHE
MOJK€ IEPEeTBOPUTHCS Ha PYHHIBHUI 1 fecTabimizytounii gpaxtop» [10].

OOrpyHTOBaHO BBa)KAEMO, 1[0 caMa peaji3allis KOHCTUTYLIHHOTO MOJOXKEHHS
Ipo TpaBa JIFJWHUA K HAWBUINOI COLIAJBHOI I[IHHOCTI Ha MPAKTHUIll Tependadae
HU3KY OO ’€KTHBHO HEOOXIHWX TOKA3HWKIiB, a came: a) CTIHKHA eKOHOMIUHWN
PO3BHUTOK JiepkaBu, 0) HAsIBHICTh YiTKOI JIep’KaBHOT TOJITUKH, SKa € 30PI€EHTOBAHOIO
Ha 3a0e3neveHHi mpaB 1 cBobox moamHu. [Ipo 1 TEpeKOHIMBO CBIAYUTH
CBITOBa MPAaKTHKA, fKa JOBOJUTH, IO TMEPEeXiJHi MMepiogn B PO3BUTKY JIEpIKaBU U
JICP’KaBHOCTI 3aBXJU Oynu JaOimbHUMU (HECTaOUTLHUMU), BiIPI3HSIIUCH BUCOKOIO
KOH(DJIIKTONEHHICTIO  (CYNEPEYHICTI0) TPOMAJChKUX TO3MUI[HA 1 CBITOMJISAHUX
opientupiB. Came B IHX yMOBaX, IIO € XapaKTePHUMH JUIsI HAIIOi JIepKaBH Ha
MPOTsI31 BCHOTO ii ICHYBaHHS, MOPYIICHHS MPaB JIIOJWHU B YKpaiHi Ma€ CHCTEMHUI
xapakrep 1 HaOyBae O3HaK COLIaNbHOI KatacTpodu. biibll TOro, oMy HampsMmy
CIPHSIOTh HETaTHBHI €KOHOMIYHI (akTopu, cepen sIKWX, Ha JYMKY JOCHITHHKA
B. UepMmHux: a) peanbHe 3MEHIIEHHS 3apo0iTHOI TaTH; 0) OXOIJICHHA OiTHICTIO
LIIMPOKHUX BEPCTB HACEIICHHS; B) HASIBHICTh IICHCIHHOTO 3a0€3MeYeHHS, SIKE € HUKYNM,
HDK YCTaHOBJICHUH piBeHb Mano3a0e3MedeHocTi; T) yce Oibla KoMmepiriami3aris
3IHCHEHHS TAKMX BAXKJIMBUX KOHCTUTYLIHHUX IIPaB, SIK 0XOpPOHA 30pPOB’ S Ta OCBITA;
I') MacoBi MOpPYyIIEHHs BUOOPUYOTO MpaBa, IO € SCKPABUM CBIJIOITBOM TOTAIBHOTO
MOpYIICHHS paB MoauHu [11].

Haseneni daxtu, ski cBimyate mpo Te, IO Jep)kaBa Oaiiy’ e BiIHOCHUTBHCS 10
CBOIX I'POMAJIsiH, HE 3a0€3IeUyUn JOCTATHBOIO MIPOI0 peai3allito iX mpas i cBO0OI,
JIETePMIiHYIOTh Ta 00’ €KTUBYIOTh 3pOCTAaHHS IXHBO1 HEIOBIPH 0 JIEP’KaBH, TIOCHITIOI0YN
iX BimuyKeHHS Bix Biagu. Takuii cTaH pedell € MPUYMHOIO CYCHUIBHOI aHeMii Ta
anarii, HiruTisMy i aOcenteismy. baiijyxicTh 1 0€3BiANOBINAIBHICTE BIAMOBITHUX
CTPYKTYp ITyOJIiYHOT BJIAJH, BKIIOYAIOYH M OpTaHU MICIIEBOTO CAMOBPSTyBaHHS, IO
CYIIPOBO/IKYIOTHCSI JIATEHTHOIO Ta BiAKPUTOIO JUCKPUMIHALIEIO ¥ AWCKpEIUTALIEO
JIEMOKPATUYHUX I[IHHOCTEH B CYCIIIBCTBI, 1110 HE pa3 BiMiYajy COLIOJIOTH B MPOILIEC]
aHaJli3y HaCTPOiB B CYyCIIUILCTBI, — HAHOCHTB CYTTEBRY KOy CTPaTeTIYHIM iHTepecaM
JeprkaBHOT MOMITUKHU B cepi JeMOKpaTH3aLlii CyCIiIbHOTO 1 AEP>KaBHOTO KHTTSL.

Binbir Toro, KpU30BUi CTaH EKOHOMIKH YKpaiHH MOPOJIKY€E TaKuii HeOe3rneuHui
pPIBEHB COIliahbHOI aHeMii BEIIbMH 3HAYHOI YaCTHWHH HACEICHHS, MO0 MPHU3BOIUTH
no piskoi couianpHoi audepeHuiamii Ta ¢GOpMyBaHHS MiACHYJHOTO CIPOTHBY
HaCeJICHHs! ICHYIOYii BIaHIM cTPYKTYpi cycmijbeTBa. Ha 3a0e3nedenHs npas JIroau-
HH TaKOXX HETaTHBHO BIUIMBAE JKOPCTKE MPOTHCTOSHHS MOMITHYHHUX CHII, SIKI 3alHATI
BUPILICHHSAM CBOIX BY3bKHX iHTEpECiB, MiJPUBAIOYU SIK CTAOUIBHICTH CYCIIJIbCTBA,
TaK W cTabibHICTh KOHCTUTYLiHOTO saay. [lpu npoMy HHM3bKHI piBEHb NPaBOBOT
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KYJIETYPH TIOCaJIOBHX OCi0 1 IepeCHYeHNX TPOMAJISIH TAKOXK HE CIIpHsi€ 3a0e3eueHHIO
TIpaB JIIOMHA Ta TPOMAISTHIHA B CYCITIIBCTBI.

OTxe, HUHI aKTyaJlbHI MHUTaHHSA PEaJbHOTO 3aXUCTy IMpaB JIIOAWHU HaJeKaTb
HE TUIBKH JIO0 HaWTOCTpIIIUX MpoOjeM YyKpaiHChKOi JIMCHOCTi, BOHH CTalOTh
HaWBaKITUBIIINM Ta eK3UCTEHITITHIM 3aBIaHHAM ICHYBaHHS YKPaiHCHKO1 Iep>KaBHOCTI,
0CO0OJIMBO B YMOBaxX BOEHHOTO cTaHy. ToMy BAA€ThCs CIYLIHOIO Hallla JOKTPHHAIbHA
MO3HMIIiSl TIPO Te, IO 3a0e3NedeH s JOTPUMaHHS NpaB JIIOJUHUA B YKpaiHi MOKJIUBO
JMIIE 32 JTOTIOMOTOI0 e()eKTHBHOTO pehopMyBaHHS CUCTEMH BIIAAN Ta JOTPUMAHHS
KOMITJIEKCHOTO TiX0Ay 10 3a0e3neueHHs NpaB JIOJUHHM SIK 3 00Ky AepKaBH, TaK 1 3
00Ky TpOMaISTHCHKOIO CycIiabcTBa [12].

Opsiero i3 mpoOieM € CyTTeBI HENOJIKH B 3MiCTOBHOMY Ta TEXHOJOTIHYHOMY
CYIIPOBO/DKEHHI Ta 3a0e3ledyeHHi camoro 3akoHoiaBcTBa. Hacammepen, Haerbcs
PO HEJOCTATHHO PO3POOJICHI IOPUIMYHI MEXaHI3MU peaizaiii Ta 3aXUCTy THX Yd
IHIUX TpaB Ta cBoOoa. Mk HUMU iCHYIOTh HE TUIBKH IT€BHI 3MICTOBHI BHYTpIIIHI
OPOTHUPIYYS, a i CYyTTEBI IOPUAMKO-TEXHOJIOTIUHI HEIOTIKH, IO HiBEJTIOIOTh TBOP-
M TOTEHIal Ta e(EeKTUBHI MOXKIMBOCTI HOPMATUBHOTO PETYIIOBAHHS CYCIUTBHHX
BimHOCHH. Hampwukiman, mirode 3aKOHOMABCTBO YKpaiHHU MPO MICIIEBE CaMOBPSTyBaH-
Hs TOTpeOy€e CYTTEBOTO BIOCKOHAJICHHS 3 METOIO 3a0€3MeUeHHsI IPIOPUTETHOCTI MpaB
JIFOJIMHY Ta TPOMAJISHUHA B OpraHi3aliil Ta JisJIbHOCTI OPTaHiB MICIIEBOIO CAMOBPSIILY-
BaHHS; PO3IINPEHHS KoJia Cy0’€KTiB IpaBa Ha y4acTh B MICIIEBOMY CaMOBPSIIyBaHHI,
PO3MOIUICHH]I MMOBHOB&)KEHb OPraHiB MICIIEBOTO CaMOBpPSIyBaHHS B (piHAaHCOBO-
OromKeTHIH cdepi, cripaBkHiil peanizanii npuHIUITY (GOPMYBaHHS JIEpPKABHOTO OFOJI-
KETy «3HH3Y», 301JbIIEHHS YaCTUHH MiCIIeBUX OIO/KETIB B KOHCOJIJIOBAaHOMY 3a-
rajJbHONEPKABHOMY OIO/KETI 3 METOIO 3aKpilUICHHS MarepiaibHO-(iHAHCOBOI 0a3u
MICIIEBOTO caMOBpsityBaHHsL. [Ipu 11boMy HEOOXITHO PO3YyMITH, 1110 BCI HABEJICHI BUIIIC
MpoOJieMu «3aB’si3aHi» Ha HaJaHHI HAJIEXKHOI MPaBOCYO €KTHOCTI TepUTOpiasIbHIN
rpoMaji, 10 BUCTYAa€ NEPBUHHUM CYO’€KTOM MICIIEBOTO CaMOBpSAYyBaHHS Ha
KOHCTUTYIIITHOMY PiBHI, aJie Ha piBHI 3aKOHOaBCTBAa TAKMM HE BUCTYTa€e. BupinieHHs
[IbOTO NMUTAHHS Oy/ie HANPSAMY CIPHUATH YKPIIUICHHIO Ta PO3LIIMPEHHIO TOBHOBAXKEHb
MICIIEBOTO CaMOBPsIAYBaHHA B Pi3HUX cdepax JOKalIbHOTO PO3BHUTKY, 30KpeMa, B
cdepi pO3BUTKY Ta MiITPUMKH MAJIOTO Ta CEPEAHBOr0 Oi3HECY, MpalleBIaIlTyBaHHIO
MICIIEBHX KHTEJIB TOLIO.

[TorpeOGye Tako) CBOrO BHPILICHHS NMUTAHHS LIOAO BIOCKOHAICHHS CHCTEMH
aJIMIHICTpaTUBHOI FOCTHII, OCOONMBO B cdepi NPaBOBOrO 3aXHCTy IHTEpECIB
MICIIEBOTO CaMOBPSAyBaHH, IIPaB Ta CBOOO/I JTIOAMHH 1 TpOMaITHUHA (KUTEISI-1IIeHa
TEPUTOPIaTIBLHOT TPOMaI) B Cy4aCHHX YMOBaX JAEp>KaBHOTO Oy1iBHUIITBA.

Kpim 1poro, HeoOXigHO po3pobutn HamioHanbHy mporpamy Mo ajanTaiii
3aKOHOJIABCTBA YKpaiHU J0 MIKHAPOAHUX CTAHIAPTIB B 00JACTi MpaB JIIOIWHU, 1E
CJiJl BU3HAUUTH TEPEiK YHIBEpCAJbHHUX Ta PErioHaJbHUX KOHBEHIIH MO MpaBam
JIIO/IMHM, SIKI IOTPIOHO paTru(ikyBaTy B MEPILY YEpry.

YkpaiHCchKa Biajia, MeplI 3a Bce, MOBHHHA JEMOHCTPYBATH [ii, sIKi HampaBJeHi
Ha 3aTBEP/DKCHHS Ta PO3IIMPEHHS BEPXOBEHCTBA MpaBa, MOBaru 0 MpaB Ta CBOOO]
JIIOJIMHHA SIK HAWBHIIOI COMIAJBLHOI LIHHOCTI CYCIHIJIBHOI'O PO3BHTKY, Ta HE JaBaTh
HISIKUX CYMHIBIB B CBOTH BIJTaHOCTI ifeanaM mo0pa Ta cripaBeiuBocTi [13].

Otxe, B ocHoBy Koncrurynii YkpaiHu 3akiafeHi NPUHLMUIIOBO HOBI ixei
30BHIIIHBOT Ta BHYTPIIIHBOI MOJITHKH YKpaiHChKOI JepKaBW, IO CKEpOBaHI He
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]

TIIBKH Ha 3aTBEpKEHHS Ta 3a0e3MedeHHs MpaB i cBOOO JIIOAMHU Ta TPOMaTHIHA
[14], a i Ha iX KOHKPETHY peai3arlio.

Tpeba BiAMITUTH OCOONMBY pPOJIb y 3a3HaueHUX mpouecax Bepxosnoi Pagu
VYkpaiHu, ik €JUHOTO BUILIOTO 3aKOHOIABYOTO OpraHy aepxasu. Came BOHA 3/iHICHIOE
3aXUCT MpaB i CBOOO JTIOAMHN Ta TPOMaJTHIHA YePe3 CBOIO 3aKOHOTBOPUY MisUTHHICTD,
3IIHCHEHHS] KOHTPOJIBHUX (YHKLIA 3a HMiSUIBHICTIO MPAaBOOXOPOHHUX OpraHiB Ta
MICIIEBHX JEpKaBHUX aJMiHiCTpaniil y cdepi npas IoAuHU. BaxuBy poib B Takid
TSTTBHOCT] BIAIrparoTh CHEIiaNbHI MMapIaMEHTCHhKI CIIyXaHHS, 1€ OOTOBOPIOIOTHCS
MEPCHEKTHUBHI MJIaHKW 3aKOHOAABYOI JisUIHOCTI 10 MPOQIIBHUM MTpoOIeMam.

BaxxnuBa posib y NpakTU4HIN peanmizallii 3aKoHOJjaBYKMX akTiB BepxoBHoi Pamu
VYkpaiau B cdepi opramizarii peamizamii mpaB i ¢cBoOOA JIOAWHH 1 TPOMaJsIHUHA,
iX OXOpOHH, 3aXHCTy 1 TapaHTyBaHHS HAJCXHUTh OpraHaM BHUKOHABYOi Biaad. Y
JISUTBHOCTI BiJIOBIZTHUX MiHICTEPCTB, JIEPKaBHUX KOMITETIB, BITOMCTB y MPOQiIbHIH
cdepi € akTUBI3aIis IXHBOI NIIIFHOCTI y CIIpaBi iIHPOPMYBaHHS HACEIEHHS 010 TPaB
JFOIMHH, OCBITSHCBHKOI iSUTBHOCTI B Ll cdepi, NPOBEACHHS HAIOJIETIIMBOI POOOTH 3
METOIO MPAKTUYHOT peaizalii if 3aXuCcTy npas JIOIUHE Ta TpoMaasHuHa. [Ipu npomy,
JIUIIE BIAKPUTICTH 1 TJIACHICTH y i cdepi MOXKYTh CTaTH 3alOPYKOI0 U II€EBUM
(axTOpOM yTBEpKEHHS B YKpaiHi coLianbHO-HOPMAaTUBHUX 3aCajl CIPaB/ii MPaBoBOi
JEMOKPaTHYHOI JIepKaBH, y sIKiil peanbHo Oy Iy Th 3a0e31euyBaTHCs paBa Ta cBoO0 U
TPOMa/ISH.

Ha ocHoBi anani3y yuHHOI B YKpaiHi CHCTEMU KOHCTUTYLIIHHX Ta 3aKOHOIaBUMX
rapaHTiit mpas i cB000,1 000U, MOXHA JIHTH BUCHOBKY MPO MPAKTHYHO HEOOMEKEHE
KOJIO 3ac00iB 3aXHCTy TpaB i CBOOOJ JIOAMHU Ta TPOMaJsHUHA 3 OOKY JepkaBu U
THCTUTYLIH TPOMaASIHCBKOTO CYCHIIBCTBA. AJie B Lil cepi Takox icHye mpobiema,
1[0 JCTEPMiIHOBaHA HE3aJOBUILHOI TapaHTOBAHICTIO (HASBHICTh HEHAJIC)KHOTO Ta
Hee(peKTUBHOTO piBHA Ta (JOPM TapaHTiid 3 OOKYy Iep’KaBH) MPAKTHYHOI peaizaril
OXOpPOHHM Ta 3aXHUCTy OKpPEeMHUX IpaB i cBoOOx 0coOH, Hacammepen, COLialbHO-
€KOHOMIYHHX TpaB i cBOOO/, 3aKpIIUIEHUX 1 rapaHTOBaHUX YMHHOIO KoHCTHTYIHiEHO
VYkpainum [12, c. 70].

BucHoBku i mpomo3uuii. 3milicHEeHMI aHaNi3 KOMIUIEKCHOTO JOCIIKCHHS
«JTIOJICBKOTO BUMIpY», IHCTUTYTY TIPaB Ta CBOOO/ JIFOJIUHH Ta TPOMaJISTHUHA JI03BOJISIE
IIATH BHCHOBKY, IO B YKpaiHi peanbHO MOMIMPIOETHCS TEOPis BU3HAHHS JIOICHKOI
TiIHOCTI, SIKa €: a) IHTErpaTUBHOIO BIIACTUBICTIO MPUPOAM JIIOAMHHU; O) MPOSIBOM
HATYPaJIiCTUYHOT OPUCIPYJICHIT; Ta B) BUCTYIAE OJHUM 13 IHCTUTYIIOHAJIBLHUX
JoKepel i OCHOBHUX TIpaB. Y 3B 43Ky 3 IIMM, Y 3arajbHiil Teopii mpaBa oOTpyHTOBaHO
c(hOopMyIILOBAaHO AHTPOIOTEHHY IHTEPIPETAI0 JOACHKOI TiTHOCTI, MOHATTS SKOT
BU3HAYAETHCS SIK CAMOI[IHHICTH JIFOJMHH, SK YHIKaJIBHOI POJOBOI 0ioCOIianbHOT
icroru [15]. Ha mamry nymky, Bci 3a3Ha4eHi JOKTPHHAIBHI MO3MINI y HEIaIeKOMy
MailOyTHPOMY BHMaraTUMyTb Ta CTHUMYJIOBATUMYTb BiAMOBITHOI HOPMAaTHUBHO-
MPaBOBOI, HACAMIIEPe/]], KOHCTUTYIIIHO-TTPaBOBOI perjaMeHTallii.

[Ipomec BXOmKEeHHS YKpaiHM B €BPONCHCHKHMIA IPaBOBUI TPOCTIp, IO
CKJIaJIa€ThCsl 3 TYMaHiTapHO-HOPMAaTUBHOTO MpocTopy Paan €Bponu Ta HOpMaTUBHUX
HACTaHOB B cepi npas JTIOAUHU €Bporeiicbkoro Coro3y, CTaHOBUTH HU3KY CKJIaTHHX
po0JieM, 10 BUHUKAIOTH AK TIepe]] TEOPi€ro, Tak i mepes] MPakTUKOIO 3aCTOCYBaHHS
BiMOBIAHUX HOPM MDKHApOJHHUX JOTOBOPIB y HaliOHAJbHIH MpPaBOBi cucTeM,
1 Hacamriepell, B CUCTEMi PO3BHUTKY Ta BJIOCKOHAJICHHSI IHCTHTYTY IIpaB Ta CBOOOX
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moarHU B YKpaini. Tpeba 3a3HaunTH, 110 HaJaHHA YKpaiHi cTaTycy Jiep)KaBH-4JieHa
o Berymy B €Bporeiicekuii Coro3 Oyzae crpusiTh OUIbIl aKTUBHOMY BHPIIICHHIO
HaBEJCHUX MPOOIJIeM, 0COOIMBO HA 3aKOHOABUYOMY PiBHI.

JisutpHICTh MIXKHAPOIHOI perioHanbHOl opranizamii — Opranizauii mo Oesmerr
Ta cruiBpobitHuTBYy B €Bpomi (OBCE), mo Oyma B 1991 p. TpanchopmoBana 3
MDXHapoIHOI KOH(EpEeHIlii, Ma€ BEIUKe 3HAYCHHS ISl CTAHOBJICHHS, PO3BUTKY Ta
BJIOCKOHAJICHHS TIpaB Ta CBOOO JIFOJUHU Ta rpoMajasHuHa. CaM TepMiH «IHICHKHI
BUMIp», 10 OyB po3pobienmii B il Mexax, cBiguuTh mpo Te, mo Hopmu OBCE, sxi
BiJTHOCSTBCS JI0 HHOT'0, SIBJISTFOTH COOO0 O1JIBII IITUPOKY 00JIACTh, UMM TPAJAMIIIHHE TPABO
npas JtoJuHU. KpiM Toro, «1t0IChKIii BUMIp» OyJI0 Ha3BaHO 3arallbHOEBPOTICHCHKUM
cycripHIM TopsiakoM (ordre public), Tomy mo OBCE — 11e He mpocTo opraHizaiisd,
sika 00’ €IHy€E OLIBIIE 1T ATUACCATH JIepKaB, a e « CIITbHICTD IIHHOCTEH, X 3B)S30K
BiJJOOpaka€ aKTUBHY CHIBIPAII0O BEPXOBCHCTBA 3aKOHY 1 came Horo (opMyITtoBaHHS:
KOHIICTIIIIS, SKa 3aCHOBaHa Ha TiAHOCTI JIFOACHKOI OCOOMCTOCTI, 1 CHCTEMH IIpaB, IO
pealti3yroThCs Yepe3 CyJ0BO-TPaBOBi CTPYKTYPH.

Came ToMy pealtizallisi, OXOPOHa, 3aXKCT 1 TapaHTYBaHHS IIPaB JIFOJIMHH HAJICKATh
0 HaWrocTpimux mpodieM YKpaiHw, a iX NpakTHYHE BTIICHHS Ta BHPIMICHHS
JTIOTIOMOYKE CYTIPOBOKYBATH 1 3a0€3MIEUNTH BiIIIOBIIHY PAKTUKY, 1110 € HAI3BHYAHHO
IHHUM B peaizamii Ta BJOCKOHAJICHH] JiSUTbHOCTI JIepKaBH, ii OpraHiB, IPUUOMY SIK
Ha CBOIX TepeHaX, Tak i B i MKHapOIHHUX BiTHOCHHAX.

JlepxaBa He TiTbKM Ma€ BHU3HABATH JIFOJIMHY HAWBUINOK COIIALHOKO I[IHHICTIO,
arne ¥ JjeramizyBaru, JIETITHMI3yBaTH, OXOPOHSATH, 3aXHIIATH ii mpaBa Ta CBOOOH,
rapaHTyBaTH 1X peasibHe 3/[1HCHEHHSI.
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THE «<HUMAN DIMENSION» DOCTRINE HUMAN AND CITIZEN
RIGHTS AND FREEDOMS IN UKRAINE
Summary

The article i1s devoted to the doctrine of the «human dimension», the essence of human
and citizen rights and freedoms. In the course of the study, it was substantiated that nowadays
in Ukraine the problem of real provision of human and citizen rights and freedoms, which is
connected with the insufficient level of observance of the rights and freedoms enshrined in the
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Basic Law by the state, as well as the insufficient level of their protection, is gaining special
importance from various types of offenses. The analysis of the systematic study shows that the
problem of ensuring and protecting human rights in Ukraine is complex and multifaceted, and
the creation of additional guarantees and mechanisms for the realization of individual rights
and freedoms is a priority task of the state at the current stage and in modern historical crisis
realities. It is proved that in independent Ukraine today the theory of recognition of human
dignity is extremely popular, which is an integrative property of human nature and is one of the
institutional sources of his basic rights. It is predicted that in the near future all doctrinal posi-
tions in the field of ensuring and protecting the rights and freedoms of a person and a citizen
will require appropriate normative and legal regulation, in particular, constitutional.

The problem of ensuring human rights at the end of the 20th - at the beginning of the 21st
century became one of the most urgent problems of humanity. It is the person in the theory and
practice of constitutionalism who occupies the main place, because he is the main reference
point for the development, improvement and implementation of the theory and practice of
further development.

The issues of human and citizen rights and freedoms in Ukraine are of particular interest
not only to legal theorists, but also often become a topic of research among practitioners from
various fields of law and among different countries.

Keywords: The Constitution of Ukraine, Declaration, «human dimensiony, rights and
freedoms.
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MOCUJIEHHS CAMOCTIHHOCTI CHEIIIAJII3OBAHOI
AHTUKOPYIUIAHOI MPOKYPATYPHU B YKPATHI:
CYYACHI TEHJIEHIIII

VY cTaTTi BUCBITIICHO JIESKI CydacHi TEHICHII] MOCHICHHS caMocTiitHOCTI CrienianizoBaHoi
AHTHKOPYNLIHHOI MpoKypatypu B YKpaiHi. KoHcTaToBaHO, IO OJHHMM i3 BH3HAYaJbHUX
CY4YaCHUX BUKJIUKIB, SKi 3yMOBIIIOIOTH HEOOX1THICT MMOAATBIIOr0 peOpMyBaHHS ii IPAaBOBOTO
CTaTycCy, € B3sTI YKpaiHO Ha cebe M KHApO/HI 3000B’sI3aHHS 1010 MOAJIBIIOTO TOCUIICHHS
00poThOM 3 KOPYIIIi€, SK TepeayMoBy i1 eBpoinTerpaiii. MeTOW CTaTTi BH3HAYCHO
BCTAaHOBJICHHS aKTyaJlbHUX TCHJICHIIH pedopMyBaHHS MpaBoBoro crarycy CrerianizoBaHoi
AHTUKOPYMIIHHOI TPOKYpaTypy IMOMO TOCHIICHHS ii CaMOCTIHHOCTI, MEpeayMoB, IO iX
JICTEePMIHYIOTh, @ TAKOXX BHKJIAQJCHHS BJIACHOTO Oa4eHHsS CTOCOBHO iXHBOIO IOJAJBLIOTO
PO3BHUTKY.

BcranoBneHo, 1o cepei Cy4acHMX TEHJICHLINH pedopMyBaHHS HPaBOBOTO CTaTyCy
CrenianizoBaHoi aHTHKOPYMIIHHOT TPOKypaTypd MOXKHA BHOKPEMHUTH: 1i IHCTHTyLiiiHE
MMO3UIIIOHYBAaHHS SK OJHOTO i3 EJIEMEHTIB CHCTEMH OpraHiB aHTHUKOPYIIIHHOI G0poThOM
B YKpaiHi, 1032 €IMHOI0 CHCTEMOIO OpTaHiB TPOKYpaTypH; MOCHaOIeHHS PO OpraHiB
MPOKYPOPCHKOTO CaMOBPSAyBaHHA y THpoueci (GopMmyBaHHS II INEPCOHAIBHOTO CKJIALY
Ha KOPHUCTh pO3IMIMPEHHS MOBHOBAXEHb [EHEpasbHOTO IPOKYpOpa; 3arpoBaKEHHS
OKpEMOTro OpraHy Juisi 3[IIHCHEHHS AMCIMIUTIHAPHOTO TPOBA/DKEHHS INOJO0 IPOKYPOPIiB
CrenianizoBaHoi aHTHKOPYIIIHHOI MPOKYpaTypH; HaJlIEHHS BarOMHUMH [TOBHOBa)XCHHSIMHU
y mpoueaypax (opMyBaHHS II NMEPCOHATBHOTO CKIAAY, NEPCOHATBHOTO CKJIALYy KOoMicii
3 TIPOBEACHHS 30BHIMIHBOI HE3ANEKHOI OIHKH (ayOuTy) e(QEeKTHBHOCTI Ii isUTBHOCTI,
(dopMmyBaHHs nepcoHanbHOTO cKiIany CrenianizoBaHoi AUCHMIUIIHAPHOT KOMICIT TPOKYypopiB
CreunianizoBaHoi aHTHKOPYILIHHOT NPOKYpaTypH MPEACTABHUKIB MIXKHAPOIHUX Ta 1HO3EMHHUX
oprasizaiii, sIKi BIZIOBIIHO O MDKHapOJHHUX a00 MIKAEp)KaBHUX YroJl HaJaloTh YKpaiHi
MDKHApOJIHY TEXHIUHY JOIOMOry y cdepi 3anobiranHs i npoTuaii KOpyIii.

3anponoHOBAaHO MEPCIEKTHBHI HANPSIMHU PO3BUTKY OKPECICHHUX IHUTaHb, M0 3BOIATHCS
0 JOIUTBHOCTI YHOPMYBAaHHS TIPAaBOBOI BW3HAYEHOCTI Yy THTaHHI IO3WIIIOHYBAaHHS
CrenianizoBaHoi aHTHKOPYIIIHHOI MPOKYypaTypu y CHCTEMi NPOKYpaTypH 3 ypaxyBaHHIM
3acaju ii €JHOCTI; TOUIIBHOCTI YHOPMYBAHHS KOMIIEHCATOPHUX MEXaHI3MIB 33151 ITOJOJTaHHS
MOYKIJIUBHX IIPOTaJIMH y 3aKOHO/IABCTBI Y pa3i HEBUKOHAHHS MTPEICTAaBHUKAMH MDDKHAPOIHHUX Ta
IHO3eMHHUX OpraHi3alliii BAMOT HAI[IOHAIbHOTO 3aKOHOJABCTBA; HEIOIUILHOCTI 3aIPOBAKEHHS
OKpPEMOT0 OpraHy, Mo 3AIHCHIOBaTUME TUCHUILUTIHAPHE MPOBAKEHHS CTOCOBHO MPOKYPOPIB
CrierrianizoBaHOi aHTHKOPYIIIIHOT MPOKYpaTypH, 3 OTJSAIy Ha PH3UKH MOCTA0ICHHS
aBTOPHUTETY Ta AoBipu 1o KpamidikamiiHo-AUCIUILTIHAPHOT KOMICIT TPOKYPOPIB, TOPYIICHHS
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3acaJi pIBHOCTI Ta CIPaBEJIMBOCTI II0JI0 IHIIUX IIPOKYPOPIB, SIKI € Cy0’€KTaMH MOLIMPEHHS
IOPUCIHKLIT ILOTO OpraHy MPOKYPOPCHKOTO BPSIyBaHHS.

Ki1ro40Bi ci10Ba: npokyparypa; cucteMa IIpoKyparypH; clieliani3oBaHa aHTHKOPYTIIiiHa
MIPOKYpaTypa; rapaHTii HE3aJeKHOCTI MPOKYpPOPIB; MPOKYPOPCHKE BPSTyBaHHS; TEHACHIIT
PO3BHTKY.

IHocTanoBka nmpodaemu. €Bpomneiicbka Komicis 17 gepBus 2022 poky peKOMeH-
JyBaja HaJgaTu YKpaiHi IepCreKTHBY CTaTh wieHoM €Bporeiicbkoro Coio3y 3a yMOBU
BUKOHAHHSI HU3KU KPUTEPIiB, OJHUM 13 SIKHX € TOJIANIbIIe MOCHIICHHSI OOPOTHOH 3 KO-
pymiieto B Ykpaii [1], mo 3yMOBMIIO HaraieHy TOTpeOy y Meperisai eeKTHBHOCTI
HOPMAaTHBHOI, IHCTUTYLIHHOI Ta (PyHKIIOHAIBHOI CKJIQJIOBUX MeXaHi3My OopoThOu 3
KopyTi€eio B Ykpaini. OfHi€r0 13 BaXIJIMBUAX IHCTUTYIIH y IboMy MexaHi3mi € Crerria-
Ji30BaHa aHTHKOPYMIiliHA mpokyparypa (mani — CAIl), sika, momnpu Te, 1Mo BXOIUTH 710
€IMHOI CHCTEMH MPOKypaTypH B YKpaiHi, Ma€ 3aKOHOJABYO 3aKpilIeHi 0COOIMBOCTI
oprasizariii Ta AisUIbHOCTI, IIO/I0 SIKUX MIEPMAaHEHTHO TPUBAE TUCKYPC Y €KCTIEPTHOMY
CEPEIOBHIL, L0 CYTTEBO aKTyalli3y€eThCs KPi3b MPU3MY O3HAUCHUX BUILE KPUTEPIiB.

AHaji3 ocraHHix pocaimkens i myOuikamiii. [IpoGmemu opranizamii Ta
JISIIBHOCTI OpTraHiB MPOKypaTypu y cdepi 3amobiranHs Ta 60poThOH 3 KOPYIII€0
IocHipKyBach y mpargsix €. B. Bammina, . M. JewkiBa, JI. O. Imyxka,
10. O. Kosanenko, 1. C. KoBansuyk, H. M. Kypxko, A. B. Jlankina, O. C. [IponeBuua,
K. O. Pozcoxu, M. B. Pynenka ta inmmx. BogHodac akTyanbHI BUKJIUKH, 3yMOBIJIEHI
HarajgbHOIO MOTPeOOI0 MOCHIIEHHS OOPOTHOM 3 KOpYMIIielo B YKpaiHi, K OJHOTO i3
BU3HAYAIbHUX KPHUTEPIiB IUHAMIYHOI Ta YCHIINIHOI €BpoiHTerpaunii YKpaiHChKO1
JiepKaBH, TOTPEOYIOTh J0JaTKOBOTO PO3TJIISLY CYyYaCHUX TEHJICHIIIN yJIOCKOHAJICHHS
npaBoBoro cratycy CAll, 3 orysiay Ha IXHIO 3aTpeOyBaHICTh Ta CBOEYACHICTb.

MeTo10 cTaTTi € BCTAHOBJCHHS aKTyalbHUX TEHACHUIH pedopMyBaHHS
npaBoBoro crarycy CAII mo1o mocuiieHHs ii caMOCTIHHOCTI, BU3HAYSHHS IIEPETyMOB,
o X IeTepMiHYIOTh, a TAaKOX BMKJIAJEHHS BJIACHOI'O OAayeHHS CTOCOBHO iXHBOTO
MOJABIIOTO PO3BUTKY.

Bukiaaa ocCHOBHOro marepiaay. 3aKOHOJABYO 3aKpiIUICHI OCOOIUBOCTI
opranizamii Ta mismibHOCTI CAIl y cuctemi oprasiB mpokypaTypu B YKpaiHi y
HAYKOBiH IOpHINYHIN JiTepaTypi XapakTepu3ylOThCs, 3 OJHOTO OOKY, SIK TaKi, 0 y
[IJIOMY BIAIOBIAAIOTH MDKHAPOJAHUM CTaHIApTaM Ta KpamoMy iHO3eMHOMY JOCBiITY
(dbopMyBaHHS aHTUKOPYHIIIMHUX IHCTUTYIIH [2, c. 68], a 3 IHIIOrO — SIK IIMpPOKa
«aBTOHOMIist», 1110 CTABUTH IIiJ] 3arpo3y peani3alilo €IHOCTI MPOKypaTypH, TapaHTii
siko1 Tiepenbaderi y 4. 5 ct. 7 3akony Ykpainu «IIpo mpokypatypy» [2, c. 65], a Takox
K Taki, mo (HopMyroTh TipodiemMHi nutanHs y gisibHOCTI CAIl 1m0 BUHHKAIOTH Y
3B 53Ky 3 po3MexyBaHHsIM (yHKuiH 3 Odicom ['enepanbHoro npokypopa [3, c. 229].

BopHouac Ha JIyMKy TpOMajChKOTO EKCIIEPTHOTO CEpEJIOBHUINA, yTBOPEHHS
CAIl y Burmsizii caMOCTIHOTO CTPYKTYpHOTO Miapo3airy I'eHepanbHOi MpoKypaTypu
(ceoromni — Ogicy I'eHepanpHOTO MpoKypopa) «... Oyno omHi€lo i3 HaWrpyOimmx
[MOMMJIOK aHTHKOPYIIiHHOT pehopmu» [4]. B po3BuTok 1poro 6aueHHs y ciuni 2022
poky Oyio 3apeectpoBano Ilpoekt 3akoHy mpo BHeceHHS 3MiH 10 KpuminanbHOTrO
MpoIeCyaJbHOTO KOAEKcy YKpainu, KpuMiHampHOTO KoJekcy YKpaiHu Ta ACSIKHX
IHIMUX 3aKOHIB YKpaiHM MI0OM0 TOCHJIEHHS He3anmexHocTi CrerianizoBaHol
AHTUKOPYMIIHHOI MPOKypaTypH [ 5], B OOIpyHTYBaHHI HEOOX1THOCTI MPUHHSATTS SIKOTO,
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cepe/l 1HIIOro, 3a3HAa4Yalioch MPO HEJOCTATHINH PIBeHb CAaMOCTIHHOCTI Ta aBTOHOMIT
CAIl, a takox HaramayBajoch Ipo B3sTI YKpainoro y nuctonaai 2021 poky Ha cebe
3000B’s13aHHS, Y MeEXax CIIBpOOITHUITBA 3 MDKHApOJHUM BallOTHUM (DOHIIOM,
1010 BHECEHHSI 3MiH JI0 3aKOHOJABCTBa, sike peryimtoe nisuibHicTh CAIl, 30kpema
mo/10: (1) yockoHaneHHs nmpoueaypH Bindoopy mocanosux ocid CAIl 3 BupimanbpHOIO
POJUTIO Ta BUPIIATILHUM T'OJIOCOM HE3aJEKHHUX EKCIEPTiB 3 MIKHAPOAHUM JIOCBIZIOM;
(2) 3minHenns cnpomorkHocti CAIT perysroBaTH CBOI OpraHizaiiiHy IisIbHICTB,
BKJIIOUAIOYH palioHamizamifo moBHOBaxeHb roioBu CAIl ta #oro 3acTymHHKiB;
(3) BcraHOBIIEHHS MeXaHi3MiB Mi3BiTHOCTI KepiBHUITBa CAIl Ha OCHOBI BUCHOBKIB
Ta PEeKOMEH/Ia1lill 30BHIIIHBOTO ayTUTY, SIKHI MatOTh IPOBOUTH HE3AJICKHI €KCIIEPTH
3 MDKHApOJHUM JOCBIOM Yy cdepi 3acTOCYBaHHS aHTHKOPYMIIIMHUX 3aKOHIB [6].
UYepes HU3KY KPUTHUHUX 3ayBaskeHb 11010 IIbOTO 3aKoHONpoekTy KomiteT BepxoBHOi
Paagu Yxpainu 3 nmuTaHb NpaBOOXOPOHHOI AiSITBHOCTI peKoMeH1yBaB BepxosHiit Pasi
VYKpaiHu BKJIIOYUTH HOro B MOPSAJOK JEHHUH Ta 3a pe3ysibTaTaMH po3IJIAly HOro B
MepUIOMY YUTaHHI BiAXUIUTH [7].

Boanouac 3 oruisity Ha B3sTI YKpaiHChKOIO JISpyKaBOK MIXKHAPOIHI 30008’ sI3aHHSI,
a TaKoX 3151 BUPIMIEHHS MPo0IeM, KOHCTaTOBaHKX Yy Jlep kaBHii aHTUKOPYMIIHHIN
mporpami Ha 2023-2025 pokum MO0 HEOOXITHOCTI 3ampOBa/PKEHHSI JOCTaTHIX
rapaHrtii iHCTHTYLIHHOI Ta omepauiiiHoi He3anexHocti CAIl, a Takox ycyHEeHHs
pu3MKiB moJiTH3aIii mporecy mobopy kepiBauka CAIl [8], TpuBae momryk muisxiB
pedopMyBaHHS ii TPaBOBOTO CTATYCY.

CyuacHi TeHJICHIIT Takoro pedopMyBaHHS BiTHAWIUIA CBOE BTUICHHA Y
3apeectpoBaHoMy y Bepxoswiit Pani Ykpainu IIpoexti 3akoHy mpo BHECEHHS 3MiH
no KpuMiHalbHOrO TpolecyanbHOro KOAEKCY YKpaiHM Ta iHIIMX 3aKOHOAABYMX
aKTiB YKpaiHu I10J10 OCUJIeHHs camocTiiiHocTi Crieriaii3oBaHol aHTUKOPYIIIIHHOT
npokyparypu (peectp. Ne 10060 Bim 15.09.2023 p.) (mani — Ilpoexr) [9]. 3rimHo 3
[NosicHoBanbHOW0O 3amuckoio a0 IIpoekTy HOro mMeror BHU3HAUYEHO YJOCKOHAJICHHS
npaBoBux 3acaja naisuibHOCTI CAIl, 30KpeMa B YacTHHI MOCHJICHHS 1i CaMOCTIHHOCTI
Ta opranizaimiitnoi HesanmexHocTi [10]. IIpoekToM MPOMOHYETHCS AOMOBHUTH Y. 3
ct. 7 3akony Ykpainu «[Ipo npokypatypy» Bix 14 sxoBtHs 2014 p. Ne 1697-VII (mani
— 3akoH Ne 1697-VII) nmonoxeHHsIMH, 3T1THO 3 SIKUMH BU3HAYAETHCS MTPABOBHH CTa-
tyc CAIl sx ropuangHoi 0cOOM ITyOJIIYHOTO TIpaBa, sSKa Ma€ BiMOKPEMIICHE MaifHO,
IO € JepKaBHOIO BJIACHICTIO, paXyHKH B OpraHax, IO 3iMCHIOIOTh Ka3HaueHChKe
00CITyroByBaHHs OIO/PKETHUX KOIITIB, IEUaTKy i3 300paxenHsm Jlepxkasuoro ['epba
Ykpaiau Ta cBoiM HaliMeHyBaHHSM. BomHodac 3rigHo i3 4. 1 cr. 1 3akony Ne 1697-
VII npoxypamypa Yrpainu cmanogums €0uny cucmemy, 3aKOHOAaBYA Bi3isl 10O SKOT
3aKpIIJICHa CTATTeI0 7 OO X 3aKOHY, Y 4. 2 SIKOi BCTAHOBJICHO, IO CReYIiani308aH]
NPOKYPAMYpU MONCYMb YIMBOPHOBAMUCS HA NPABAX CMPYKMYpHo20 niopo30iny Ogicy
Tenepanvnozo npokypopa, Ha npagax obIACHUX NPOKYPAmyp, Ha Npagax nioposoiny
0bnacHoi nPOKypamypu, Ha npagax OKPYICHUX NPOKYpAmyp, Ha Npasax nioposoiry
OKPYIUCHOL npoKypamypu. 3a TAKHX 00CTaBUH OTPeOye MPaBOBOI BU3HAUYCHOCTI MicCIle
CAIl y 3akpinuneniit 3akonom Ne 1697-VII cucremi npokyparypH, 3 OIJIsiLy Ha T€, 110
BOHA Ma€ MPABOBUH CTaTycC CIEialli3oBaHOl IPOKYpaTypHu y €IMHIN cHUCcTEMI MPOKY-
paTypu B YKpaiHi.

[IpaBoBwii aHai3 TAKMX 3aKOHONPOECKTHUX 1HIL1ATHB 1a€ MOKIIUBICTB 3 IEBHOIO Bi-
POTiIHICTIO BUCHYBATH PO (hOPMYBaHHS TEHACHIIIT IHCTUTYLIHHOTO MO3HIIIOHYBaHHS
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CAIl sx 0OJHOrO 13 €JIEMEHTIB CHCTEMH OpraHiB aHTHKOPYIMIIHHOT OOpOoTHOM B
VYkpaiHi, 1032 €AMHOI0 CUCTEMOIO OPraHiB NPOKYpPaTypH, 110, BOJHOYAC IPU3BOAUTH
JI0 KOHTPOBEPCIMHOCTI MPaBOBOTrO iHCTUTYTY MiANOpsAAKyBaHHS kKepiBHuka CAII
['eHepanbHOMY TNPOKYpOpOBi, a TakKoXX HOro ywacti B mpoueaypi (opmyBaHHS
kanpoBoro ckiaxy CAIL Y oMy KOHTEKCTI BapTO 3ayBa)HTH, 110 3akoH Ne 1697-
VII MicTUTh TIEBHY NpaBOBY HEBH3HAYCHICTb Y IMUTAHHSIX B3a€MOBITHOCHH MIX
I'enepanbHuM npokypopom Ta kepiBuukoMm CAII, 3 orsisiny Ha Te, 1110 BiH HE MICTHTh
npssMoi HOPMH, L0 BU3HA4Ya€e [eHepasbHOro MpoKypopa IpOKypOpOM BHILOIO PiBHS
st kepiBHuka CAIl, BogHOYAcC 1€ BUIUIMBA€E 3 MOBHOBAXEHB, SIKUMH BOHM Hajije-
Hi [11]. [TorpeOytoTh y3romkenHs i monoxxeHHs 3akony Ne 1697-VII, 3rigHo 3 skumu
T'enepanvhuii npoxypop, 1020 nepuutl 3aCmynHuK ma 3aCmynHuKku He Maroms npasd
dasamu exasiexu npoxypopam CAIl ma 30iticniogamu inwi 0ii, AKi npAMO CMOCYIOMbCSL
peanizayii npoxypopamu CAII ixnix nosnosaxcenv (a03. 2 4. 5 c1. 8-1), 3 M0JI0KEHHS,
3riAHO 3 SIKUMHU [ enepanvhuli npoxKypop Mae npaso 0asamu 6Ka3ieKu 0y0b-sAKOMY
npoxypopy (a03. 2 4. 3 ct. 17). Take npaBoBe peryJioBaHHs LUX BiJHOCHH CTBOPIOE
MIEBHY ITPAaBOBY KOJi3i10, sika Moriia O OyTH yCcyHeHa Yyepe3 BHECEHHS JIOTIOBHEHHS TIPO
Te, WO «/ eHepanbHull NPOKYpop MA€ NPaso 0asamu 6Ka3ieKu OYOb-1KoMy RPOKYPODY,
AKWO iHwe He nepeddayeno yum 3aKkoHom».

Hacrynna ckinagoBa mpaBoBoro cratycy CAIl, Ha pedopmyBaHHS siKOT
crpsimoBaHuil [IpoeKT, CTOCYEThCS 800CKOHANEHHSA NPOoYedypu KOHKYPCHO20 8i000pY
Ha aominicmpamueni nocaou ¢ CAIl ma nocaou npoxypopie Ta ghopmyeants oxpemoi
npoyedypu OUCYUNIIHAPHUX NPOBADdICeHDb U000 npoxypopie CAIIl winisixom cmeopenns
Cneyianizosanoi oucyuniainapnoi xomicii npoxkypopie CAIl. 'Y Mexax IbOTO
JOCIIDKEHHST TIPOaHali3yeMO MPOIIOHOBAHI 3MIHU npoyedypu KOHKYPCHO20 8i000pY
Ha aominicmpamueni nocaou ¢ CAIl ma nocadu MPOKypopiB 3 TOUKH 30py 0OpaHHUX
MUISIX1B 3aJ1 MOCSITHEHHS i1 MPOTHO30BAHOTO BAOCKOHAJICHHS.

[lepenycim, 3ayBakuMo, IO OCOOAUBUL NOPAOOK NPUSHAYEHHS HA NOCAOY
€ OJHI€I0 13 TapaHTI HE3aJIeKHOCTI TPOKYpopiB B YKpaiHi, sKa BTiUIEHA Yy
3aKOHOAABYMX IIOJIOKEHHAX, L0 BHU3HAYAIOTH CIELiajibHYy IPO30pYy HIPOLEAYpPY
n000py Ta MpU3HAYEHHS MPOKYpPOPIB Ha MOCaay CIELiaJbHO CTBOPEHHM OPTraHOM
MPOKYPOPCHKOTO  BpsimyBaHHS — KBamidikaniiiHO-TUCIUTUTIHAPHOIO — KOMICIEO
npokypopis (mam — KJIKII). IlpumitHo, mo xoua 3akon Ne 1697-VII He Bu3Hauae
KZKII six opran npoKypopcbKOTO BPSIYBaHHs, OJHAK JOCIiIKEHHSI 0cOOIMBOCTEH
MPaBOBOT MPUPOJIH Li€T IHCTUTYIIT Aat0Th OOTPYHTOBAHI ITiICTABH JUIsI TOCIiTHUKIB 200
BiJI3HAYaTH Te, M0 cTaryc Ta moBHOBakeHHS K/IKII cTocoBHO mpokypopiB y mimomy
BIJIMIOBI/IalOTh CTaTyCy 1 MOBHOBaXKEHHsIM Buioi kBamidikaliiiiHoi komicii cyasis
CTOCOBHO CY/JiB, mepeabaueHuM 3axkoHoM Ykpainu «IIpo cymoycTpiii Ta cratyc
cynaiBy» [12, c. 484], 3rigHo 3 4. 1 cT. 92 sKOTO BOHA € JIepP)KaBHUM KOJIETiaIbHUM
opaanom cy00iecvbkoeo 6padyeants, ado 0e3noCepeHbO HAAUISITH LI0 1HCTUTYIIIO
CTaTYCOM Op2aHy npogecitinoco epsoyeants npokypopie [13, c. 41].

Omnak mpusHadeHHs mpokypopiB CAIl mae 0coOIUBOCTI Ta 3IIHCHIOETHCS 3a
OKPEMOIO IPOLIEAYPOIO, a caMe 3a pe3yIbTaTaMH BiIKPUTOTO KOHKYPCY, SIKUH IPOBOIUTH
KOHKypcHa KoMicist y ckiaai kepiBauka CAIl Ta Bu3HaueHux HuM i ['eHepanibHUM
MpoKypopom ocibd. Ckiax KoMicii Ta Mopsa0K MPOBEACHHS HEIO BiIKPUTOTO KOHKYPCY
Bu3HayvatoThes kepiBHUKOM CAIL Ilpu3nauenns Ha agminictpaTuBHy nocany B CAIL
3IIHCHIOETBCS 33 pe3yJIbTaTaMU BiJKPUTOTO KOHKYpPCY, OpraHizallisi Ta MpoBeJICHH:
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SIKOTO 3JIIHCHIOIOTHCSI KOHKYPCHOIO KOMICI€I0, IO CKJIaAy SIKOI BXOASThH: 1) uoTupu
ocoOu, Bu3Ha4YeHi Pagoro mpokypopiB Ykpainu; 2) cimM oci0, BU3HaueHUX BepxoBHOIO
Panoro Ykpainu. KonkypcHa KoMicisi Ha CBOeMY NepIIOMY 3aciiaHHi oOupae 3 uncna
4lIeHIB KOHKYpPCHOI KoMicii, BU3HaueHHX BepxoBHoio Pamoro VYkpainu, TosoBy
KOHKYPCHOT KOMicii.

3rignHo IIpoekTy NponoHY€ETbCS 800CKOHAUMU NPOYEOYPU KOHKYPCHO20 8i060pY

Ha aominicmpamushi nocaou ¢ CAII nuisixoM 3MiHH TAX0MY 10 GopMyBaHHS CKIIATY
KOHKYPCHOI KOMicii /uia oprani3arii Ta MpoBeaeHHs] KOHKYpCY Ha aaMiHICTpaTUBHY
nocany B CAIl, BCTaHOBHBIIM MPaBHJIIO, 3TIHO 3 SIKUM J0 CKJIay TaKoi KOHKYpCHOT
KOMicii MarTh yBIHTH: 1) mpu ocobu, eusnaueni [eneparvHum npoKypopom
Ha niocmasi nponosuyii Paou npoxypopie Yxpainu; 2) mpu ocobu, eusnauewi
Tenepanvnum npoxypopom Ha niocmagi npono3uyitl MidCHAPOOHUX Ma THO3EMHUX
opeanizayiil, sKi 6I0NOGIOHO 00 MINCHAPOOHUX AOO MIJNCOEPIHCABHUX Y200 HAOAIOMb
Vrpaini misicnapoony mexwniuny donomoey y cghepi 3anobicanns i npomudii kopynyii
npomsA2oOM OCMAHHIX MPbOX POKIE 00 OHs 3A8EPUICHHS CMPOKY HOBHOBAINCEHD
xepienuxa Cneyianizoeanoi ahmukopynyitiHoi npokypamypu abo 00 OHst 00CmMpoK08O20
NPUNUHEHHS 11020 NOBHOBANCEHb (36LIbHEHHSL).

[TpoexToM Takox mepexbadeHo, 10 y pasi, saxkwo Pada npoxypopie Ykpainu
He 3anpononyeana ocid 00 CKIady KOHKYPCHOI KOMICii Yy 6CMAHO8NeHi CMpPOKU,
Tenepanvruii npokypop susnauac 8i0N08IOHUX UleHI8 KOHKYPCHOL KOMICIT camMoCcmiiino
npomsicom 5 OHI6 nicis 3aeepuients cmpoxy HaoanHs Padow npoxypopie Ykpainu
Tenepanvromy npokypopy ocid 00 ckaady KOHKYPCHOI KOMICIL, nepedbauenozo yum
3axonom. Bomgnodac IIpoexktom He mependadeHO BapiaHTIB BUPINIEHHS CHUTYaIlii, 3a
SIKOT MDKHapO/HI Ta iHO3eMHI opraHizauii He MOro/HKYIOTh MPOMO3ULII0 CHUIBHOTO
CIHCKY KaHJMUATIB JI0 CKJIaJy KOHKYPCHOI KOMICii y CKJIaJii He MeHIIe TphoX 0cid abo
He 1o/1at0Th ii [ 'eHepansHOMY TpOKypopy MpoTsarom 20 THIB Micis OTpUMaHHS 3alUTy
MinicrepcTBa 3aKOpAOHHUX CIIpaB YKpaiHH, MONPH Te, 0 B icTopii pepopMyBaHHS
THCTUTYII CHUCTEMH TNpaBOCYAIs B YKpaiHi 3a Y4acTi0 MDKHAPOAHUX EKCIIEPTiB
B)K€ Maja Miclle CHTyallis, 3a sIKoi BOHM BiJIMOBWIIMCS BiJl HOMIHYBaHHS CBOiX
MPEJCTaBHUKIB 0 CKJIaTy KOHKYPCHOI KoMicii 3 popMyBanHs Buioi kBamidikaiitHoi
KoMmicii cyniiB YKpaiHH uepe3 HediTKe BPETrYJIOBaHHS TPOLEAYpP, BU3HAUCHHX
3axonom Yxkpaian «llpo BHecenHns 3miH m0 3akony Yxpainu «llpo cymoyctpiit i
CTaTyC CYJUIIB» Ta JISSKUX 3aKOHIB YKpaiHU OO0 JiSUTBHOCTI OPTaHiB CYAJIiIBCHKOTO
BpsimyBanHs» Bifg 16.10.2019 p. Ne 193-1X [14]. Bapro Haramatu, mo 3aroBHEHHS
i€l 3aKOHOMABUYOI MPOTATMHH BiJHAWIIUIO CBOE YHOPMYBaHHS y 3aKkoHi YKpaiHu
«IIpo BHeceHHst 3MiH A0 3akoHy Ykpainu «IIpo cymoyctpiii i craTyc cyaniB» Ta
JISSIKUX 3aKOHIB YKpaiHH 111010 BIIHOBJICHHS poOoTH Buiioi kBasighikaiiitHo1 KoMicii
cynniB Ykpaiam» [15], skum Po3minm XII «IIpukinmeBi Ta mepeximHi ITOJTOKEHHS
3akony Ykpainu «IIpo cynoyctpiii i cratyc cyaaiB» Oyio JOMOBHEHO MOJIOKEHHIMU,
sKi cpopMyBay MpaBoOBY BHU3HAYEHICTh HA BHUITAJOK HEBUKOHAHHS 3aKOHOJaBUUX
MIPUITUCIB  PENICBAHTHUMU MIJICHAPOOHUMU MA/AO0 [HO3eMHUMU Op2aHi3ayismu
(a03. 8 m. 50).

BoOauaeTncs 3a 1011iJIbHE BpaXOBYBAaTH BUKJIAJICHI BUIIIE apTYMEHTH III€ 1 IO TAKUX
nojoxens [Ipoexry:

- CTOCOBHO (OpPMYyBaHHSI TEpPCOHANBHOTO ckuany Kowmicii 3 npogedenns
B06HIWHBOI He3anedcHOl oyinky (ayoumy) egpexmusnocmi Oisionocmi CAIl (nam —
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Kowmicis 3 mpoBeneHHs ominku). [IpoexTom 3akpimieHo mnpaBo [eHepaabHOTO
MPOKypopa Ha MpHU3HAYEHHS TPHhOX ocid mo ckiaxy Kowmicii 3 mpoBeneHHS OIiHKA
Ha MiCTaBl MPOMO3UIIH MIKHAPOJHUX Ta 1HO3EMHHX OpraHizamii, siki BiJIOBiIHO
JI0 MDKHAPOJAHUX a00 MIXKIEPKaBHHUX YroJ HaJaroTh YKpaiHi MDXHAPOAHY TEXHIUHY
JorioMory y cdepi 3amobiranss i mpotuaii kopyniii. Kpim toro, Ha uneniB Kowmicii 3
MPOBEICHHS OLIIHKU MOKJIaJa€ThCsl 000B’A30K 3aTBEPANUTH Ta ONPHIIIOJHUTH KpUTEpil
Ta METOJIMKY ITPOBEJCHHS OIliHIOBaHHS eekTuBHOCTI AismibHOCTI CAIL Taki mupoxi
Ta BaroMi MOBHOBAKEHHS TPEICTAaBHUKIB MIKHAPOIHUX Ta 1HO3EMHHX OpTaHi3aIlii
BOJHOYAC HE € 3a0e3MeYCHNMH 3aKOHOJAaBUYUMH TapaHTisIMU IXHBOTO HEBHKOHAHHS,
110 MoTpedye MOIIYKY aJbTePHATHBHUX IIISAXIB MPABOBOI periiaMeHTAaIlii OKpECIeHHX
MMUTaHb y HAIPSIMIi MOCHJICHHS 3aKOHOAABUMX TapaHTI Mi€BOCTI 3aMpoBaKyBaHOTO
MeXaHi3My 30BHIIIHBOTO He3anexHoro ayaury CAIL;

- cTocoBHO popmyBaHHsI ckiaay CrierianizoBaHol TUCIMITIIHAPHOT KOMICIT TPOKY-
popiB CAII (nami — C[AK), sika, Ha IyMKy po3poOHUKiB 1160T0 [IpoekTy, BupinryBaTnme
MUTaHHS 100 TUCHUIUTIHAPHOI BinoBigansHOCTi mpokypopiB CAIl, nepeBeneHHs ta
3BUTBHEHHS TAKKX MPOKYPOPIB 3 Mocaay (B TOMY YHCHi 3 aJIMIHICTPaTUBHOI MIOCAIH).
3okpema, 3MiHaMHU Ta JOTOBHEHHSAMH 110 cT. 73 3akony Ne 1697-VII npononyerscs
Hajatu ['eHepadbHOMY NPOKYpOpy NpaBoO BHU3HAdaTH nepcoHanbHMi ckian CAK
(mricTh 0ci0) Ha miACTaBl MPOMO3UIIH MIXKHAPOJIHUX Ta 1HO3EMHUX OpraHizamii, sKi
BIJIITOBITHO IO MDDKHAPOIHUX 200 MIXKIEPKaBHIX YTO HAAAIOTh Y KpaiHi MiXKHAPOIHY
TEXHIYHYy J0omoMory y cdepi 3anmodiranss i mpoTHIIi KOPYyMuii MPOTSIroM OCTaHHIX
TPBOX POKiB. BogHOUAac Taka poib ['eHepaIbHOTo MPOKYpopa y IEOMY MPOIIECi € paie
«IEepEeMOHIATBHOIO», aHDK 3MICTOBHOIO, 3 OTJISAY Ha 3aKOHOIPOCKTHI IPOITO3HIIii,
3rigHo 3 sikumu nepconanbHuil ckian CJIK moxke OyTtu chopMoOBaHO aBTOMATHYHO
y CKJal MepIuX MIeCTH Oci0 13 CIHCKY, 3alpoNOHOBAHOTO MIKHAPOJHUMH Ta
IHO3eMHHMMH OpTaHi3allisIMH, Yy pa3i, AKmo [ eHepansHuil MPOoKypop HE MPU3HAYNTD il
CKJIaJ y BU3HaueHUH cTpok. OTxe, 3 omHoro 00Ky, aBTopH IIpoekty mepeadadaroTs
KOMITCEHCATOPHUH MEXaHi3M YCYHEHHs MEpCIEKTHBHO MOYIIMBOI MPOTallMHU Y pasi
HEBUKOHAHHS NOKJIAaJeHUX Ha ['eHepasbHOIO NPOKypopa IMOBHOBAXEHb, a 3 1HIIOTO
00Ky — IPE3IOMYIOTh TXHE Oe33acTepesKHe BAKOHAHHS MTPEICTaBHUKAMH MIXXHAPOAHUX
Ta IHO3EMHHUX OpraHizalliii, siki He € cy0’eKTaMU, Ha SKUX MTOIIHPIOETHCS FOPUCIUKILIS
HalllOHAJILHOTO 3aKOHOJIABCTBAa YKpaiHHU, 110 MOTpeOye MOCHIIEHHS 3aKOHOAABUMX
rapaHTiil Ti€BOCTI 3aIIpOBaIXKyBaHUX MEXaHI3MiB.

Kpize npusmy metu nporo IIpoekTy BUAAOTHCS KOHTPOBEPCIMHUMH 1HIIIATHBH
L1010 BU3HAYEHHs | 'eHepalbHUM NPOKYPOPOM IEPCOHATIBHOTO CKIALy KOHKYPCHOT
KoMmicii 1st opranizamii Ta MpOBEAEHHS KOHKYPCY Ha aaMiHICTPaTHBHY MOCaay
B CAIl, axx 10 MOXJIHMBOCTI CAMOCTIHHOTO BHW3HAYEHHS BIAIMOBIIHUX YJICHIB
KOHKypcHOi KoMicii y pasi HeBHeceHHs Pamoro mpoxypopiB Ykpainu y BU3HAUCHU
CTPOK mpono3uliii 'eHeparbHOMY NPOKYpopy MIOAO ii NMEPCOHAIBHOTO CKIALIY.
3akoHom Ne 1697-VII BuzHaueHo mpaBoBuii cratyc Paam mpokypopiB VYkpaiHu
SIK OpraHy NPOKYpPOPCBKOI'O CaMOBPsIAYBaHHs, IIONPU T€, IO A0 il NMEPCOHAIBHOIO
CKJIaay BXOJAThH HE JIMIIE MPOKYPOPH, & ¥ MPEACTaBHUKH MPAaBHUYOI CHIILHOTH, HE
HaJJIeHI MPaBOBUM CTaTyCOM IPOKYpopa, IO A€ IMiJCTaBH y HAYKOBIM HOPHINYHIN
JiTepaTypi CTBEp/UKyBaTH Ipo Te, mo Pama mpokypopiB Ykpainum He Moxke OyTh
HajijgeHa TakuMm cratycoM [13, c. 42]. Bognouac motpeOye 3’sCyBaHHS MUTAHHS
JIOLIUILHOCTI  TIepe/iavi MMOBHOBAXEHb 13 (POPMYBaHHS IEPCOHAIBLHOTO CKIIATY
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KOHKYPCHOI KOMICIT [y opraHizanii Ta IpoBeJeHHsI KOHKYPCY Ha aJMiHICTpaTUBHY
nocany B CAII Bix mporo oprany ao l'eHepaiabHOTO MpOKypopa, 3 OINIALY Ha Te,
IO 3aKOHOJIaBYO 3aKpillIeHa Mpoleaypa Npu3HadeHHs | eHepaqbHOro MpoKypopa B
VYkpaiHi po3LIHIOETHCS B HAYKOBIH FOPUANYHIN JTiTEpaTypi, K Taka, 10 MICTUTH Y cO01
MIOJIITUYHY CKIIQJIOBY, IKa TOTpeOy€e HiBETIOBaHHS IIUITXOM 3aTyYEHHS JI0 Hei OpTraHiB
npodeciiHOro BpsAyBaHHA Ta CaMOBPSAYBaHHS NpaBHUUMX mpodeciii y cucremi
npaBocynas [16, c. 51], a mpoueaypa Bubopy KaHANAATYpH Ha TIocany | eHepaabHOTO
MIPOKypopa moTpedye MmepeTBOPEeHHs 3 MePEeBAKHO MO TUIHOTO Ha MpodeciiHui, 1o
MiACWINTG TapaHTil 30BHIMIHBOI HE3aIEXKHOCTI MPOKYPATypH SIK €IIEMEHTY CUCTEMH
npaBocyans [17, c. 275], 3 ypaxyBaHHSIM peJieBaHTHUX PEKOMEH/IaIlil €BpPONEHCHKIX
IHCTHTYIIH PO doyinbHiCMb 3ay4eHHs NpoGecilino2o HeNnoNiMUYH020 00C8i0y npu
8UOOPI cNOCObY 0OPAHHS 2eHEPATbHO20 008UHY8AYA 3 MUM adu 3abesneuumu 008ipy 3
OOKy cycninbemea, nogazy CyOiGHUYMEA ma npedcmagHuKie puoudHoi npogeciinoi
cninonomu (1. 34) [18]. BumeBukiragene qae miacTaBy, 3 IEBHOIO BIpOTiIHICTIO, BU-
CHYBATH Tpo Te, 10 AOCATHEHHsI MeTH 1boro [Ipoekty Oe3nocepeHbo 3aIeKUTh Bi
YAOCKOHAJICHHS TIPOLIEypH J000pY Ta NMPU3HAYCHHS Ha 1mocaay [ eHepanbHOro mpo-
Kypopa 3 ypaxyBaHHIM €BPONEHCHKAX CTaHIAPTIB MIONO0 3aIY4YEeHHS 10 I[HOTO MPOIe-
cy npoeciiHOro HEeMmoMITHYHOTO TOCBI Y.

[TpoekToM BHOCSATBHCS 3MiHM Ta JOMOBHEHHS 10 4. 1 ¢T. 73 3akony Ne 1697-VII,
3TiIHO 3 SKUMHU OpraHoM, IO 3MIHCHIOE TUCITUTUTIHAPHE IPOBAHKCHHS, 2 0T)KE BUPIIITY€e
MUTaHHS I0JI0 JTUCHUILTIHAPHOI BignoBigambHOCTI npokypopiB CAIl, nepeBeaeHHs
Ta 3BUIBHEHHS TaKUX MPOKYPOPIB 3 mocagu (B TOMY YHCI 3 aaMiHICTPaTHBHOI
rmocaan) Bm3HavaeTbes CJIK CAII, mopsmok IisIbHOCTI SKOT BH3HAYATUMETHCS
MTOJIOKEHHSM, SIKE PO3POONIATUMETHCS IIEF0 KOMICI€0 1 3aTBEpPKYBaTHMETHCS
['enepanbHuM MPOKYPOPOM 3a MOJAHHAM ii ToI0BH. BogHowac 3a ynHHUM 3aKOHOM
Ne1697-VII Opranowm, 1o 3aiHCHIOE TUCITUTLTIHAPHE TPOBAHKEHHS 010 TIPOKYPOPIB,
€ KJIKII - xonerianpHUiT opraH, 1o BiJIOBITHO 0 TOBHOBAKEHb, IEPEI0AYCHHIX UM
3akoHOM, BH3HA4Yac piBeHb (axoBOI MiATOTOBKU OCIO, sIKi BHSBWIM HaMip 3aliHSATH
rmocajy MpoKypopa, Ta BUPIIIY€e MUTaHHS IOA0 AUCIUTUTIHAPHOI BiAMOBIAAIEHOCTI
MIPOKYPOPIB, MEPEBEACHHS Ta 3BUILHEHHS IPOKYPOPiB 3 mocaau (4. 1 cr. 73). [dani mo
tekcty y I'masi 3 Pozminy VIII 3akony Ne 1697-VII HeotHOpa30BO BUKOPHCTOBYETHCS
CJIOBOCITOJTYYCHHS «BIITOBITHII OpTraH, 0 31 HCHIOE TUCIUILTIHAPHE TPOBAKESHHSD»,
110 3 YpaxyBaHHSAM IOJI0KeHb [IpoexTy, mojaexyau € peneBanTHUM Tinbku 10 KJIKII,
sik Oprany, 1o 31IHCHIOE TUCIUTUTIHAPHI POBAKEHHS 1010 TIPOKYPOPIB 32 YNHHUM
3axkonoMm Ne 1697-VII, i ne € peneBantHuM st CJIK CAIl, sk mepcneKTUBHO Ie
OJHOTO OpraHy, SKAH IUJIAHY€ThCS HAAUIUTA TAaKUMH TOBHOBRKCHHSIMH IOJO
npokypopie CAIL. 3 ypaxyBaHHSM 1IbOI'0 BOAYA€THCs 3a AOLIIBHE BHECCHHS PABOBOI
BH3HAYCHOCTI Yy IIi TIOJIO’KCHHS, 30KpeMa, IMUISIXOM BHECEHHS BIATOBIIHHMX 3MIH JO
3akony Ne 1697-VII, cipsmMoBanux Ha (GopMyBaHHS YiTKOIO PO3YMiHHS y NMUTaHHI,
MPaBOBOTO cTaTycy sikoro OpraHy, M0 3AIHCHIOE AUCHUITTIHAPHE TPOBA/KEHHS 010
poKypopiB, BoaK crocyroThesa: KJAKIT au CAK CAIL

3rigHo 3 MonoKeHHsIMH YnHHOTO 3akoHy Ne 1697-VII no cknamy BiAmoBiAHOTO
Oprany, 10 31iHCHIOE JUCHUILTIHAPHE MPOBA/KCHHS, BXOJSATh OAWHAALSATH YICHIB,
SKi € TpOMaAssHaMHA YKpaiHW, MaloTh BUIIY IOPHIWYHY OCBITY Ta CTax poOOTH B
raigy3i mpaBa HE MEHIIE JECSITH POKIB, 3 SKHUX: 1) I’STh MPOKYpOpiB MpHU3HAYAE
BCeyKpaiHChKa KOH(QEpeHIliss MpoKypopiB; 2) 1Bi 0coOu (BUEHHX) NpU3HAYAE
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3’1311 TIPE/ICTABHHUKIB IOPUANYHMAX BHIIMX HABUAIBHUX 3aKIaJiB Ta HAYKOBHX
ycTaHoB; 3) omHy ocoOy (amBokaTta) mpu3Hadae 3’137 aJABOKATiB YKpainu; 4) Tpu
ocobu mpu3Hauae YnoBHOBaxeHHWH BepxoBHoi Paan Ykpainu 3 mpaB moauHu 3a
MOTOJKEHHSM 3 KoMiTeToM BepxoBHoi Paan Ykpainu, 1o npeaMeTy BiiaHHS SKOTO
HAJIeKUTHh OpraHizallis Ta ASUIBHICTH OpraHiB mpokyparypu (4. 1 cr. 74). HoBuit
ckian Oprany, IO 3J1MCHIOE AMCHUIUIIHAPHE NPOBAPKEHHSA ILOJIO NPOKYpOPIB,
chopmoBaHo y BepecHi 2021 poky 3a pe3ysibTaTaMu 4eproBoro eramy peopMyBaHHS
MPOKYpaTypH, 3alI09aTKOBAHOTO 3akoHOM YKpainu «IIpo BHECeHHs 3MiH 70 JESIKHX
3aKOHOAABYMX aKTiB YKpaiHM II0J0 NMEpLIIOYEPTOBHX 3aXOMIB i3 peopMH OpraHis
npokyparypu» Bix 19 Bepecus 2019 poky Ne 113-1X. V 3B’s3Ky 13 IUM, OUEBUIHOIO €
HEOOXI1THICTh y nogaTkoBoMy oOrpyHTYBaHHI HectipomoxxHocTi KJIKII 3xiiicHioBatn
JUCLUIUTIHApHE MPOBapKeHHS 1moA0 npokypopiB CAIl, sika 3yMOBIIIO€ 00’ €KTUBHY
notpedy y CTBOPEHHI IIle OJJHOTO, MOAIOHOTO 332 KOMIIETEHIIIE€I0 OpraHy BHKIIOYHO
st ipokypopiB CAII, oCKITBKH 11e MOYKE TPHU3BECTH A0 IMOCTAOJICHHS aBTOPHUTETY
ta HenoBipu 10 KJKII B cuctemi opraniB mpoKypaTypH Ta B CHCTEMI IPaBOCYIAS Y
1JIOMY,  TAKOXK MTiTHSATH MU TaHHSI JOTPUMAaHHS IPUHIIHITY PIBHOCTI Ta CITPAaBEATUBOCTI
I0JI0 1HIIUX MPOKYPOPIB, AKi € Cy0’€KTaM MOMIMPEHHS IOPUCAUKIIIT [IHOTO OpraHy
MPOKYPOPCHKOTO BPALYBaHHs, a TAKOXK MOTpeOyBaTHME JOAATKOBOIO, MEPEIycCiM,
Or0JKeTHOTO (piHAHCYBaHHS.

BucnoBku i mpomo3uuii. BumeBukimanene mae MiACTaBH BHOKPEMHTH Taki
teHneHuii peopmysanus npasoBoro cratycy CAIl B Ykpaini:

(1) T incmumyyitine no3uyionysamHs 5K 0O0HO20 I3 eleMeHmie cucmemu
opeanie anmuxopynyitinoi bopomvou 8 YKpaiui, noza €OuHoio CUCmemolo opeauis
npoOKypamypu, wo, B00HOHAC NPU3BOOUMb 00 KOHMPOGEPCIUHOCMI NPABOBO2O
incmumymy nionopsaokyeanus kepisnuka CAII I'enepanbromy npoKypoposi, a maxoic
tio2o yuacmi 6 npoyedypi ghopmyeants kadposoeo ckaady CAII;

(2) nocnabrenns poni opearié NpPOKYPOPCHKO2O CAMOBPAOYEAHHS ) NPOYEC]
Gopmyeanns nepconanvrozo cxknady CAIl na xopucme pozuupenus noSHOBAICEHb
Tenepanvrozo npokypopa, wo cmasume nio CYMHI8 OOCASHEHHS Memu NOCUTEHHSA
nezanexcnocmi CAIL, 3 02nsi0y Ha 3HAUHY NOMIMUYHY CKIAAO08Y Y KOHCIUMYYIUHO
sU3HaueHiti npoyedypi npusnauenHs Ienepanvnoco npokypopa 6 Ykpaini, ma
HeBPAXy8aHHsL PEKOMEHOAYIll (axosux €8PONEUCLKUX THCIMUMYYill npo OOYIIbHICMb
3ANIY4eHHsT NPoghecilinoeo HenonimuyHo20 00C8idy npu 6ubopi cnocody oOpamHs
2eHEPAIbHO20 006UMY8aua 3 Mum abdbu 3adesnewumu 008ipy 3 OOKYy CYChilbcmed,
noeazy cyoiGHuYmea ma npeocmasHuKie IopuduyHol npogeciiinoi cninbHomu,

(3) madinenns eazomumu NOBHOBANCEHHAMU Y NPOYEOYPAx opmyeanHs
nepconanvroeo cxknady CAII, nepconanvHo2o ckiady KOMIcii 3 npogedeHHs 308HIUNHbOT
HesanedicHoi oyinku (ayoumy) eghexmusnocmi Oisnonocmi CAII,  popmysanns
nepconanvrozo cknady Cneyianizosanoi oucyunuinaphnoi xomicii npoxypopie CAIl
npeoCcmagHUKi6 MIJICHAPOOHUX MA [HO3eMHUX opeaHizayitl, sKi GiOnoioHo 00
MINCHAPOOHUX AOO MINCOEPIHCABHUX Y200 HAOAIOMb YKpaini MIdCHAPOOHY MeXHIuHy
odonomozy y cghepi 3anobieants i npomuoii Kopynyii, npesiomyrouu ixne 6eszacmepesicte
BUKOHAHHSL 3A3HAYEHUMU CYO €EKmamu, NONpu me, wo 60HU He € VO €EKmamul, Ha KUX
NOWUPIOEMBCSL IOPUCOUKYISL HAYIOHANbHO20 3AKOH00A8CmEa YKpainu,

(4) 3anposadoscenuss okpemoco opeany O0asi 30MUCHEHHS OUCYUNIIHAPHOZO
nposaddicentsi ujooo npokypopie CAIL, wo cmasums nio cymuie 00mpuMaHus maxko2o
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BUZHAUANLHO20 KpUmepilo €OHOCMI cucmemu npokypamypu 6 Yxpaiui, Ak eounui
cmamyc npoxypopa, a maxkodic 0n0cepeoKo8aHo C8IOUUNDb NPO NeHY Hedo8ipy abo 00
nepconanvrozo cknady KAKII, chopmosanoeo nicis 3aeeputents Heujo0a8ub020 emany
peopmysanusi npokypamypu 8 Ykpaiui, abo 00 3aKkoH00A840 3aKPINIeH020 CnocoOy
gopmysanna nepconanrvrozo cxnady K/KII, wo mooce npuzsecmu 0o nociradienus
agmopumenty ma Hedosipu 00 Yybo2o OpeaHy 6 CUCeMi Opeanié NpoKypamypu ma 6
cucmemi npasocyoost y yiiomy, a markoxic NiOHAMU RUMAHH OOMPUMAHHS NPUHYUNY
PpisHOCmi ma cnpaseoau8ocmi w000 iHWUX NPOKYPOpPIe, AKI € CYO ekmamu nowuperHs
10PUCOUKYIT YbO2O OpeaHy NPOKYPOPCHLKO2O 8PAOYGAHHS.
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Summary

The article highlights some current trends in strengthening the independence of the Spe-
cialized Anti-Corruption Prosecutor’s Office in Ukraine. It is stated that one of the main cur-
rent challenges that necessitate further reform of its legal status is the international obligations
assumed by Ukraine to further strengthen the fight against corruption as a prerequisite for its
European integration.

The purpose of the article is to identify the current trends in reforming the legal status of
the Specialized Anti-Corruption Prosecutor’s Office with a view to strengthening its indepen-
dence, and the prerequisites which determine them, and to present the author’s own vision of
their further development.

It is established that the current trends in reforming the legal status of the Specialized
Anti-Corruption Prosecutor’s Office include: its institutional positioning as one of the elements
of the system of anti-corruption bodies in Ukraine, outside the unified system of prosecution
bodies; weakening of the role of prosecutor’s self-government bodies in the process of form-
ing its personal staff in favor of expanding the powers of the Prosecutor General; establishing
of a separate body to conduct disciplinary proceedings against prosecutors of the Specialized
Anti-Corruption Prosecutor’s Office; vesting significant powers in the procedures for forming
its staff, the staff of the commission for external independent assessment (audit) of the effec-
tiveness of its activities, formation of the staff of the Specialized Disciplinary Commission
of Prosecutors of the Specialized Anti-Corruption Prosecutor’s Office with representatives of
international and foreign organizations that provide Ukraine with international technical as-
sistance in the field of preventing and combating corruption in accordance with international
or interstate agreements.

The perspective directions of development of the outlined processes are singled out: the
expediency of regulating legal certainty in the issue of positioning of the Specialized Anti-
Corruption Prosecutor’s Office in the system of Public Prosecutor’s Office in Ukraine, taking
into account the principle of its unity; the expediency of regulating compensatory mechanisms
to overcome possible gaps in legislation in case of failure of representatives of international and
foreign organizations to comply with the requirements of national legislation; inexpediency of
establishing a separate body which will carry out disciplinary proceedings against prosecutors
of the Specialized Anti-Corruption Prosecutor’s Office, given the risks of weakening the au-
thority and credibility of the Qualification and Disciplinary Commission of Public Prosecutors,
violating the principles of equality and justice in relation to other prosecutors who are subject
to the jurisdiction of this body of prosecutor’s governance.

Keywords: Public Prosecutor’s Office; system of Public Prosecutor’s Office; Specialized
Anti-Corruption Prosecutor’s Office; guarantees of prosecutors’ independence; prosecutor’s
governance; development trends.
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MO0 BUSHAUYEHHSA ITIOHATTA IPUHIOUITY PIBHOCTI
YCIX YHACHUKIB AIMIHICTPATUBHOI'O ITPOLECY
MEPEJ] 3AKOHOM 1 CYJIOM B YKPAIHI

VY crarTi 371lCHEHO aHami3 MiIXOMIB JIO PO3YMIHHS IOHSTTS, 3MICTy Ta CYTHOCTI
MIPUHIMIY PIBHOCTI yCiX YYaCHHKIB aJIMIHICTPaTHBHOTO IIPOLIECY MEpes 3aKOHOM 1 cynoM. Jlo-
CJIJPKCHO NEPBUHHI BU3HAYEHHS MOHATTS NPUHLMITY, PO3IISIHYTO JOCIIKYBAaHUH PHHIMIT
Kpi3b MPU3MY NPUHIMIIB IPABOCY IS Ta 3aralIbHUX KOHCTUTYLIHHHX 3aca]l piBHOCTI.

VY nauiif cTaTTi BU3HAYEHO, IO NPUHLUI PIBHOCTI yCiX YYacCHHKIB aJMiHICTPaTHBHOTO
MIPOIIECy Tepe]T 3aKOHOM 1 CYZI0M Ma€ 0araTo acreKTiB, OLTbIa YacTKa 3 IKUX HE 3aKPIILTFOETHCS
Ta HEe PO3KPUBAETHCS B MOBHIM Mipi y crarti 8 Kojmekcy aaMiHICTpaTUBHOTO CYJIOYMHCTBA
VYkpainu. BiH BUTiIKae 3 KOHCTHUTYHIHHOTO NMPUHLMIYY PIBHOCTI IpaB i CBOOOX JIIOAMHH Ta
PIBHOCTI T'pPOMajsiH IEpeji 3aKOHOM, 3arallbHUX MHPUHLIMIIB HpaBoCy s (B TOMY YHCII
3araJbHOrO MPHUHIMITY PIBHOCTI BCIX YYaCHHKIB CYZOBOTO MPOLECY Iepel 3aKOHOM 1 Cy/I0M)
Ta HaKJIQJAETHCS Ha crienniKy aJMiHICTPaTHBHO-IIPOLIECYaIbHUX BITHOCHH.

VY crarTi HABOJUTHCS TIIyMadyeHHs 3MICTy MPUHIMIY PIBHOCTI CTOPIH CyJOBOTO HpoLe-
cy, korpe 3ailicHioBanoch y Pimenni Koncruryuiitnoro Cyny Vipainu Big 12.04.2012 poxy
y crpasi Ne 9-pri/2012 (3a xonctutyuiitaum 38epHeHHsM rp. A. I1. TposiHa mono odiuiliHoro
TIlyMadeHHsI ojokeHb crarti 24 Koncrutyuii Ykpainu). Takox HaBOJSTHCS 1MO3ULIT BUCHHX,
KOTPI PO3IIMPIOIOTE OOMEXKEHHS 3MICTY NPHHIMITY YCIX YYaCHHKIB aJMiHICTPaTHBHOTO IPO-
[ecy mepej1 3aKOHOM 1 cyZioM, 1o 3a3Ha4eHi y 4. 2 ¢T. 8§ KAC VYkpainu.

VY crarTi 3anponoHOBaHo Ae(iHILiI0 MTOHATTS MPUHIMITY PIBHOCTI YCIX YUYaCHHUKIB aMiHi-
CTPaTHUBHOTO IIPOLIECY Iepe]] 3aKOHOM 1 CyZIOM B IMPOKOMY Ta By3bKOMY CEHCI, 3 ypaxyBaHHIM
JOKTPUHAJIBHUX TIOJIOKEHb IOJ0 CYTHOCTI Ta 3MICTYy IbOrO IPUHIMIY 1 3arajJbHHUX
cemudiYHUX BIACTHBOCTEH aJMIHICTPaTHBHOIO CYAOYMHCTBA, MEBHOI «IIPOIECYyaTbHOI
HEpIBHOCTI» yYaCHHUKIB aJMIHICTPAaTUBHOTO MPOLIECY Y CBOIX cTaTycax Ta AEITIKTO3/1aTHOCTI.

KaiouoBi ciioBa: npuHIMny, aMiHICTPaTUBHUHN NPOLIEC, IPUHINIK JAMIHICTPATHBHOTO
Ipolecy, NpOoLEeCyalibHI 3acajy, NMPHUHIMI PIBHOCTI, NPUHLMUI PIBHOCTI YCIX YYacCHHKIB
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aJIMIHICTPAaTUBHOTO MPOLECY IMEpell 3aKOHOM 1 CyJOM, MOHSTTS IPHHIUITY PIBHOCTI YyCiX
YYACHHUKIB a/IMIHICTPATUBHOT'O MIPOLIECY MEPe]] 3aKOHOM 1 CYJIOM.

IMocranoBka npo6JeMu. AKTYalbHICTh JOCHIIPKYBaHOI TEMH MOJISTAE B TOMY,
0 B YKPaiHCHKiW JOKTPUHI aaMiHICTPATUBHOTO TPOIECY BIACYTHIA €IUHUHN TIiAXIT
JI0 BU3HAYEHHSI MOHATTS JOCIIKYBAaHOTO NPUHLHUITY, BIACYTHE 1 UiTKE BHU3HAYCHHS
MOHATTS JaHoro npuHOuny y Kojekci agMmiHICTpaTHBHOTO CYAOYMHCTBA YKpaiHU
(mami — KAC), crarts 8 KAC Ykpainu He € JOCTaTHBO JETaTi30BaHOIO 1 PO3KPHUBAE
HE BCi acleKTH 3MICTy Ta CyTi TOHATTS MPHHIMUIY PIBHOCTI YCiX yYacHHKIB
aJMIHICTPAaTUBHOTO TPOLIECY Tepel 3aKOHOM i cyaoM. B Toil ke yac, mpuHIWI
PIBHOCTI yCiX YYaCHHUKIB aIMiHICTPaTUBHOTO TPOIIECY TIepe] 3aKOHOM 1 CyI0M Ta Horo
HOPMAaTUBHE 3aKPIIJICHHS Ma€ KIII0YOBE 3HAUCHHS AJ1s1 3a0€3MeUeHHS CIIPaBeIIMBOTO
aJMIHICTPAaTUBHOTO CYJOYHMHCTBA, HEYNEPEIKEHOCTI CyHy, CIIBMIPHHX TpaB i
000B’sI3KIB YUAaCHHKIB CyJIOBOTO Iporiecy. TOOTO MOHATTS JAHOTO MPUHIIHITY Ta HOTO
3MICT MaIOTh YiTKO Ta MOBHO PETJIAMEHTYBATUCh HOPMAaMH 3aKOHOJIaBCTBA.

Ha cboromni, Ykpaina crae Ha OUIsiX NOBHOI €BpOiHTerpaii, YKOPiHIOETBCS 1
npakTuka €Bpomneiicbkoro Cyay 3 mpaB JIOIWHU, €BPOTICHCHKI Ta JTIOIUHOICHTPUYIHI
LIHHOCTI CTalOThb OCHOBOIO YKpPAiHCBKOTO 3aKkoOHOAaBcTBa. lle He omuHae i
aJMIHICTpaTHBHI, aJMiHICTPaTHBHO-TIPOLECYallbHI CyCIiIbHI BiZHOCHMHU. OCHOBOIO
aJIMIHICTPAaTHBHOTO TPOIECY € HOPMATHBHE 3aKpIMJICHHS 3aBIaHHA Ta MPHUHIHUIIIB
aZMiHICTpaTUBHOrO mpouecy. KirouoBUM Ta LEHTpaJbHUM CEpel HUX € MPUHLUI
PIBHOCTI ycCiX yYacHMKIB aJAMIiHICTPaTHBHOTO MPOLECY Tepel] 3aKOHOM i1 cynom. B
€BPOIIEHCHKOMY IIPAaBOBOMY IIPOCTOPI [[OMY IIPHUHIIUITY IPUISETHCS 0COOIMBA yBara.
[leBHYy yBary BUKJIMKA€ BiH 1 cepell yKpaiHCbKMX HAYKOBLB, OAHAK 1X MOTJISAN TOCUTh
pi3Hi, a 3aKOHOJAaBUYE 3aKPIIICHHS IMOHATTS, KOTpPE BIAMOBiAaio O €BpPONEHCHKUM
LIHHOCTSM, KypCY YKpaiHChKOI Aep:KaBH 1 B JJOCTATHIN Mipi pPO3KpHBAJIOCH 3 OTIISAY
Ha crieni(iKy aJIMiHICTPaTUBHO-TIPOIIECYaTbHUX BiTHOCHH — BIZICYTHE.

AHaji3 ocTraHHIX mociaiKeHb i myOgaikaumiii. BitbmiicTe BYeHHMX Yy CBOIX
myOsiKaIisax ¢GparMeHTapHO TOPKAIOTHCS THUTAHHS IMOJ0 BU3HAYCHHS ITOHSTTS
MIPUHIIMITY PIBHOCTI yCiX YYaCHHKIB aJIMiHICTPaTUBHOTO MPOIECY Tepel 3aKOHOM
i cynoMm. 30Kpema, OKpeMi acrleKTH CYTHOCTI Ta 3MICTy HOCTIKYBAaHOTO MPHHIMITY
pO3MILAAI0ThH Taki BUeHi, sk B. B. T'opomosenko, M. B. Kosanis, O. I. Kopunncekuid,
K. M. Mensauk-Tomenko, B. b. [Tuenin, 1. b. Craxypa. BriM, npoBiBImm rpyHTOBHHIA
aHaJi3 BXKe HasBHUX JOCIIKEHb, MOJKHA BUBECTH JeQiHILII0 JaHOTO MPUHLUIY Y
IIMPOKOMY Ta By3bKOMY CEHCI.

Mera crarTi. Meroro nmaHoi myOmikamii € aHami3 Ta JOCITIKCHHS ITOHSTTS
NPUHIMITY PIBHOCTI yCiX YYacHHUKIB aJMiHICTPATHBHOTO MPOLECY MEpea 3aKOHOM i
cyaoM B YKpaiHi, MIX0AIB 0 BU3HAYCHHS IIHOTO MTOHSTTS.

Bukian ocHoBHoro marepiaay. Jns po3yMiHHS Ta BHM3HAYCHHS HOHATTS
MPUHIMITY PIBHOCTI yCiX YYacHHUKIB aJMiHICTPATHBHOTO MPOLECY MEpea 3aKOHOM i
CyJIOM HEOOXiJTHO 3BEpHYTHUCH JIO MEPBUHHOIO BH3HAYEHHS IMOHATTS NpUHIMITY. B
opuanYHii ennukionenii mix pexakmiero 0. C. lllemmrydenko 3a3Ha4eHO, MO ITiJT
MPUHIUIIAMH PO3YMIIOTBCS «OCHOBHI 3acajli, BUXIJHI i1el, sSKi XapaKTepU3yrThCs
MIEBHOIO 3arajbHICTIO, YHIBEPCAJIbHICTIO, 3/ATHICTIO 3aCTOCYBaHHA y OyAb-IKHX
cutyanisx. llpuHImm MoxyTe OyTH BH3HauYeHI K aOCTpakTHE BimoOpakeHHS
3aKOHOMIpHOCTEH comianbHOi JificHoCcTI» [3, c. 110-111]. A. B. Pynenko Bu3Hauae
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NPUHIMI — «IK HAYKOBHM UYMW MOpAIbHHWH IMIIEPAaTHB, BHUXiJHE IOJIOXKCHHS,
BIJICTYIIICHHS BiJl peaii3allii skoro € Henpumyctumum» [4, c. 431]. €. O. Pyxenuena
BKa3ye€, M0 «IPUHIMIIAMH € T€ TOJIOBHE, IO € BHXIJIHUM IIOJOXKECHHSM PO3BUTKY
Ta (QyHKIIOHYBaHHs MPaBOBHUX BimHOCUHY» [5, c. 48-56]. B. b. ABep’siHOB 3a3Hayae:
«pimocopCchKUil MAXim A0 PO3YMIHHA KaTeropii «IPHHIMIY 3BOIUTHCS 10
BH3HAYEHHSI SIK IEPIIOOCHOBH TOT'0, 110 € 0a3MCOM PO3BHTKY NMEBHUX (DAaKTiB, HAYKH;
MOpaJIbHHH CKJTaJJTHUK CyTHOCTI PHHLIUITIB TAKOXK BiI3HAYar0Th (intocodpu» [6, c. 525].

IToromxyemocs 3 nymkoro M. BosipuHI1IeBOi, 1110 «IIPUHILIMIMN € HE JIUIIEe HasIBHUMHU
00’€KTUBHUMHU 3aca/laMH PETyJIOBAHHS CYCIIIBHUX MPOLECiB, MPUHIMIIN € TPOSBOM
cy0’exTHBHOI BoJi iX yuacHukiB» [7, c. 58]. IlizcymoByrouu, Ha IyMKYy aBTOpIB,
MIPUHITUIINA — II¢ IMIICPAaTHUBHI, 00 €KTUBHI 3acaiy, BUXIJAHI IOJOKCHHS IIEBHOTO
nUTaHHS a0o ramysi, KOTpi € OCHOBOIO MOOY/JOBHU Ta 3/iHCHEHHS MIEBHUX BiJHOCHH (B
TOMY YHCJI1 CyCITIIBHUX).

Jns Gimpm TIMOOKOTO PO3YMIHHS JOCHIDKYBAHOTO TIPUHIIUITY PO3TIITHEMO
HOro Kpi3b MpHU3MYy MPHUHLUIIB MPAaBOCYAs Ta 3arajJlbHUX KOHCTUTYLIHHHMX OCHOB
piBHOcTi. Taki mpuHnmnu 3akpimieHi y Koncturymii YkpaiHu, mnpouecyanbHUX
Kozekcax Ykpainu, 3akoni Ykpainu «IIpo cymoyctpiii Ta cratyc cymunis», KonBenttii
PO 3aXMCT MpaB i OCHOBOMOJOKHUX cBoOos. I'. [lirapesa B cBoOill cTaTTi 3a3Havana,
[0 «JI0 MPUHIUIIB MPABOCYAJIs CJIiJi BIIHECTH HACTYIIHI: 3aKOHHOCTI, 3/1HCHEHHS
MPaBOCYSl CY/JOM, PIBHOCTI BCIX YYaCHHKIB CyIOBOTO TIPOIECY Iepes 3aKOHOM
1 CyZoM, He3aleKHOCTI CyAIiB, IMIACHOCTI PO3IJISAY CHOpaBU Ta MOBHOI (ikcarii
TEXHIYHUMH 3ac00aMu, 00’ €KTHUBHOI ICTHHHU, 3MarajibHOCTI CTOPiH, 00OB’SI3KOBOCTI
pIIIeHB Cyly, MOBH CyJIOYHMHCTBA Ta CIIPaBeUIUBOCTI» [8, c. 91].

CaymHo 3a3Hauae 3 MPUBOJLY CITIBBIJHOIICHHS 3araJibHUX NPUHIMIIB IPaBOCYA-
11 Ta anMinictparuBHoro cygounHceTBa O. M. KopotyH, a came: «HesBaxarouu Ha Te,
10 TIPUHITUIHN aaMiHICTPATHBHOTO CYyJIOYHMHCTBA HE B TOBHIM Mipi CIiBIAZAIOTh i3
MPUHOHUIIAMHE BCTaHOBJICHUMH B 3akoHi Ykpainu «IIpo cynoycTpiid i ctatyc cynaisy,
IO TOB’s13aHO B MepHIy 4epry i3 crernudikoro aaMiHiCTPaTHBHOTO CYAOYHMHCTBA.
Cri 3a3HAYMTH, 10 BCTAHOBJIEH] y WX CHEIiaIbHUX 3aKOHOAABUMX aKTaX, a TAKOXK
Koncrutynii Ykpainu, NpUHOMIN € B3a€EMOIOB’SI3aHI 1 CTAHOBJIATH y CYKYIHOCTI
cHCTeMY, TIPH IIbOMY KOXKEH 13 MPHUHIUITB BiIirpac caMOCTilHY POJIb, XapaKTEPHU3YE
aJIMiHICTPaTHBHE CYJOYMHCTBO Yy MJIOMY, a00 K OKpeMy CTaJi0 aaMiHICTPAaTHBHOTO
mpolecy, NpaBUIbHE 1 HEYXHJIbHE JOTPUMAaHHS SIKAX € OCHOBOIO 3JiHCHEHHS
npaBocyasi» [9, c. 171-172]. O. M. KopoTyH miKpecitoe: «CycIiibHi BiJHOCHHH,
[0 BUHUKAIOTH TPH 3MIHCHEHHI aJMiHICTPaTHBHOTO CYAOYHHCTBA € CIEIU(ITHUMA
1 MOJISITAIOTh Y 3aXHUCTi MpaB, cBOOOJ Ta 3aKOHHUX 1HTEpeciB (i3MYHMX 0ci0, mpaB
Ta 3aKOHHHX IHTEpECiB IOPUIMYHUX OCi0 y cdepi myOIigyHO-IPaBOBUX BiJIHOCHH BiJ
Mopy1IeHs 3 00Ky cy0’€KTiB BIaJHUX MTOBHOBaXKeHb» [9, c. 172].

[TpuHIMI piBHOCTI BCiX YYacHUKIB CYJOBOTO MPOILECY MEPEe 3aKOHOM 1 CyI0M
[OJIATa€ B TOMY, IO BiAmoBigHO 10 4. 1 cT. 21 KoHcturyiii Ykpainu «yci Joau €
BUTBHI 1 piBHI Y CBOIH rigHOCTI Ta paBax» [1, c¢T. 21], a 3rimuo 4. 1 cr. 24 KonctuTyii
VYkpainu «rpomMagsHu MaloTh PiBHI KOHCTHTYLiHHI MpaBa i cBOOOAM Ta € PIBHUMH
nepexn 3akoHom» [1, cr. 24]. T IlirapeBa, 3 TOCWIaHHSIM Ha HAyKOBO-NPAKTUYHUHN
komenTtap o I'TIK Ykpainm mig pemakmiero B. E. bensHeBnd 3a3Havae: «IMpUHITATT
PIBHOCTI BCiX YYaCHHKIB CYZOBOTO MPOLECY MOXKIMBO PO3IIISJAATH B IBOX ACIEKTaX,
a caMe mpollecyaJbHOMY Ta MaTepiallbHOMY. MartepiadbHUN acleKT MOJsrac B TOMY,
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IO JI0 BCIX YYacHHUKIB CyJIOBOTO MPOIIECY MaTepialbHUI 3aKOH Ma€ 3aCTOCOBYBATHCS
OITHaKOBO. BuMora 0/1HaKOBOTO 3aCTOCYBaHHS 3aKOHIB — II€ iHTEPIIPETAIlisl TOJI0KESHHS
npo Te, LIO MPaBO € 3aCTOCYBaHHAM PIBHOrO MacmTady a0 pisHux oci6. Takuit
MOTJISIT HAaJla€ MOXIIMBICTh TIO-HOBOMY OIIHUTH POJIb 1 MICIIe CYAOBOI TMPAaKTUKH B
MIPaBO3aCTOCOBHIN MisIIBHOCTI, a/pKE OJHIEIO 3 TMEPIINX YMOB MPaBOCYAIS € Te, IO
3aKOHH JI0 BCIX MOBHHHI 3aCTOCOBYBAJIMCSl OAHAKOBO. [IporiecyanbHuii aclieKT nosrae
B TOMY, 1110 BCIM YY9aCHUKaM CYJIOBOTO TIPOIIECy MatOTh OyTH HaJlaHi piBHI porecyaibHi
mpaBay [8, ¢. 92; 10, c. 72].

VY Pimenni Koncrutyniiinoro Cymy VYkpainm Big 12.04.2012 poky y chopasi
Ne 9-pm/2012 (3a xoHcTHTYLIHHUM 3BepHeHHsM Tp. A. I1. TposiHa mono odiuiitHoro
TIlyMadeHHS MOJIoKeHb cTaTTi 24 Koncrurymii Ykpainu (cripaBa mpo piBHICTh CTOPIH Cy-
JIOBOTO TIPOIIecy)) 00 ohiliiHOro TIyMadeHHs monoxeHsb cT. 24 Koncruryuii Ykpa-
THU 3a3HAYEHO MO «KOKEH, TOOTO TPOMAISTHIH YKpaiHu, iHo3eMellb, 0coda 6e3 rpoma-
JITHCTBA, Ma€ TapaHTOBaHi AEPKaBOIO PiBHI IpaBa Ha 3aX¥HCT MPaB i CBOOOI Y CYyA0OBOMY
MOPAJKY Ta HA Y4acTh y PO3IVIA/I CBO€T CIPaBU y BU3HAYEHOMY POLECYaTbHUM 3aKO-
HOM TIOPS/IKY Y CyJlax YCiX IOpUCIUKIIIHN, Crieriani3amii Ta incranmiii. .. » [11]. Ha qymky
K. M. Menbnuk-Tomenko, «(popMyra MPUHITUITY PIBHOCTI BCIX YYaCHUKIB CYIOBOTO
MpoLecy Mepes] 3aKOHOM 1 CyZIOM, 3alpOIIOHOBAaHA €IWHUM OPTaHOM KOHCTUTYLIHHOT
FOPUCIHKIIIT, € TOCUTh OOIPYHTOBAHOIO Ta ITOBHOO 3 TOUKY 30PY BiJOOpaskEHHS CyTHOC-
Ti 1Ti€T MpaBoBOi 3acagm» [12, ¢. 59]. 3 M HEe MOYITHBO HE ITOTOAUTHCH, IIPOTE TIPOITH-
ToBaHMM pimeHHsM Koncruryuiinoro Cyny YipaiHu BU3HAUCHHS TOHSTTS TOCIIIKY-
BAHOTO MPHHIIMITY HE HAJAETHCSI, JIUIIE 3AIHCHIOETHCS clipo0a HOTo po3TIIyMadeHHS.

Y. 3 ct. 2 KAC Ykpaian BU3HAYCHO, [0 «OCHOBHUMHU 3acaaaMu (TIPUHITATIAMU)
aJMIHICTPaTUBHOTO CYJIOYMHCTBA €: 1) BEPXOBEHCTBO MpaBa; 2) PIiBHICTH YCix
YYaCHHKIB CYZIOBOTO MPOIECY Tepe]] 3aKOHOM 1 CyIoM; 3) TIIACHICTh 1 BIIKPHUTICTb CY-
JTOBOTO TIPOIIECY Ta HOTo MOBHE (hiKCYyBaHHS TEXHIYHMMHU 3aco0aMu; 4) 3MarajibHICTh
CTOpiH, AMCIO3UTUBHICTH Ta odimidiHe 3’siCyBaHHS BCiX OOCTaBMH Yy cIIpaBi; 5)
000B’SI3KOBICTh CYIIOBOTO pillIeHHsI; 6) 3a0e3leveHHs TpaBa Ha aneJsiiiHul mepe-
IS cTIpaBy; 7) 3a0e3IeUeHHs IpaBa Ha KacalliifHe OCKap)KEHHS CYIOBOTO PIMICHHS
Y BHIIQJIKaX, BU3HAYCHUX 3aKOHOM; §) PO3YMHICTh CTPOKIB PO3INISALY CIPAaBH CYIOM;
9) HENMPUIYCTUMICTh 3JI0OBXHBaHHS MpolecyalbHUMHU TpaBaMu; 10) BiAIIKOIyBaHHS
CymoBUX BHTpar (i3MYHUX Ta IOPUIUIHUX OCi0, HA KOPHUCTh SKHUX YXBaJlEeHE CYJOBE
pimeHHs» [2, cT. 2]. KiltlouoBUM Ta HEeHTpaIbHUM cepell HUX € IPUHIIMIT PIBHOCTI yCiX
YYaCHHUKIB a]MIHICTPAaTHBHOIO MPOIIECY TEePET 3aKOHOM 1 CYJIOM, 1110 OOYMOBIIFOETHCS
3aBJaHHIM aJMiHICTPATUBHOTO CyHOYHWHCTBA, KOTpe BiamoBimHo m0 4. 1 ct. 2 KAC
VYKpaiHu BU3HAYA€THCS SIK «CIIPABEAIMBE, HEYIEPEIKECHE Ta CBOEYACHE BUPILICHHS
CyzloM cropiB y cdepi myOIiuyHO-IIPABOBUX BIJHOCHH, METOI SIKOTO € e(DeKTHBHMI
3aXHCT MpaB, CBOOO Ta iHTepeciB Pi3WIHUX 0Ci0, IIpaB Ta IHTEPECiB IOPUANIHHUX OCI0
BiJ] MOpYIIEHB 3 OOKY Cy0’€KTiB BIaJIHUX OBHOBAXEHDBY [2, CT. 2].

[TpuHIMI PiBHOCTI YCiX yYaCHUKIB aJMiHICTPATHBHOTO MPOIECY Mepe]] 3aKOHOM
i cyIoM € 6araTockiasoBuM. BiH BUTIKae 3 KOHCTHTYI[IHHOTO NMPUHIMITY PiBHOCTI
npas i CBOOO JIIOIMHM Ta PIBHOCTI IPOMAISIH NEpel 3aKOHOM, 3arajlbHUX MPHHLUITIB
NpaBoOCyAJsl Ta HAKIANAEThCS Ha CIeHU(IKy aaMiHICTPaTHBHO-NIPOIECYaTbHUX
BiJTHOCHH (/1€ Cy0’ €KTH 3a CBOIM IPOIECYaTbHUM CTaTyCOM, 3aKPITUIEHUMH TIpaBaMu
Ta 000B’sI3KaMH € HEPIBHUMHU 32 CBOEIO CYTTIO, POTE MAKOTh OYTH PIBHUMH Yy 3ac0o0ax
Ta crioco0ax ix 3aiicHeHHs 1 3axucty) [13, c. 19].
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Crartss 8 KAC VYkpaiHu 3akpiIljIfo€, 0 «yCl YYaCHUKH CYJIOBOTO IPOIECY
€ pIBHUMH TIepej 3aKOHOM i cyqoM. He moxke OyTu mpuBineiB 4y 0OMEXEHb MpaB
YYaCHHKIB CyIOBOTO TIPOLIECY 3a O3HAKaMH PAaCH, KOJbOPY LIKIpH, MOJITHYHHX,
pENIridiHUX Ta IHIIWX MEPEeKOHaHb, CTATi, €THIYHOIO Ta COLIATBHOIO MOXOKEHHS,
MaiHOBOTO CTaHy, MiCIsi TPOXXMBAHHA, 32 MOBHUMH a00 IHIIUMH O3HAKaMU»»
[2, ct. 8]. [laHa cTaTTs HAroJIOIIy€e Ha TOMY, IO JOCTIKYBaHUN IPUHLIMI Mae 6arato
eneMeHTIB, aie 2 ¢T. 8§ KAC Ykpainu po3KpHBa€ JIUIIE OMH 3 TAKUX eJeMeHTIB. OTxKe,
JlaHE 3aKPIIJICHHS € HE IOBHUM.

B. B. ToponoBeHko po3mmpioe oOMEXEHHs 3MICTy AaHOTO NPHHLUILY, KOTpi
3a3HaueHi y 4. 2 c1. 8 KAC VYkpaiHu Ta BKazye, MO0 «3MICT LbOTO MPUHIMITY B
aJIMiHICTPaTUBHOMY CY/IOUYMHCTBI PO3KPUBAETHCS B TAKHUX EJIEMEHTaX: a) PIBHICTh yCiX
YYaCHHKIB CyZOBOTO MPOIIECy Mepe]] 3aKOHOM 1 CyIOM HEe3aJeKHO BiJl PacH, KOJIbOPY
HIKIpH, TMOJITHYHHX, PENITIHUX Ta 1HIINX TIEPEeKOHaHb, CTaTi, ETHIYHOTO Ta COIliallb-
HOTO NOXO/DKEHHSI, MafHOBOTO CTaHY, MICILsl IPOKMBAHHS, MOBHUX Ta 1HIIMX O3HAK;
0) piBHICTH mpoleCyaIbHUX IMPaB IIOAO0 JOBEACHHS CBO€] MpaBOBOi MO3MLIT mepex
CYZIOM; piBHICTh O0OB’SI3KiB, sIKi BUILTUBAIOTH 13 MPOIECYalIbHOTO 3aKOHOJABCTBA; B)
3aCTOCYBaHHS CY/IOM MaTepialbHOTO 1 IPOIECyaIbHOTO 3aKOHY OTHAKOBO ISl BCIX He-
3aJIe’KHO BiJ] MPABOBOTO 1 COLIAIILHOTO CTAaTyCy 0cOOU, GaKTUYHUX 1 FOPUINYHUX 00-
CTaBHH CIIPABH; T') iCHYBaHHsI €JUHOT JJIsl BCIX CY/IOBOI CHCTEMH, SIKa TIepe0auac MOox-
JIUBOCTI PO3MISAAY CHPABU O CYTi Ta OCKAap:KEHHS PIIICHHS y CIIPaBi y BUIIUX CyIax»
[14, c. 185-186].

K. M. Menbnuk-Tomenko, M. B. Kosanis ta I. b. Craxypa BBaaroTh, 10 «IIPHH-
LIMTI PIBHOCTI yYaCHHKIB TPOIIECY Mepe]] 3aKOHOM 1 CY/IOM BU3HAYAE BiJICYTHICTH OYIIb-
SKHX OOMEKEHb Ta HaJlaHHA TepeBar 3 OOKy Cyly yYacHHKaM IpOLecy HIONO0 peai-
3allii iX MarepialbHUX Ta MPOoIlecyaJbHUX MPaB, a TAKOXK 3aCTOCYBAHHS 3aKOHIB MO0
MIPaBOBITHOCHH, YIaCHHKAMH SKHX BOHH €» [12, ¢. 58; 15, c. 180].

Ha nymky O. I. Kopuuncekoro ta B. C. Credanioka «IpuHIMIT PIBHOCTI ycixX
YUYaCHHUKIB CYIOBOTO MPOIIECY Tepe]] 3aKOHOM 1 CY/IOM CIPSIMOBaHHI Ha BUPIBHIOBAH-
HS CTAaHOBHWIIIA TIPUBATHOI 0COOW Y BIAHOCHHAX 13 ITyOIIYHOIO aJMiHICTpAIIi€lo, aKe
IIPU YiTKOMY BH3HAYCHHI MpaB i 000B’S3KiB MPUBATHOI 0COOM Ta aJMiHICTpaTUBHO-
ro Oprany B aJMIiHICTpaTHBHINM Npoueaypi oOuaBa Cy0’€KTH «3B’S3aHD» 3aKOHOM)»
[16,c. 106; 17, c. 17]. BueHi BBaKarOTh, IO KIIPHUHITATI PIBHOCTI TIEpe.T 3aKOHOM O3Ha-
Yae 1 piBHICTh PI3HUX NPUBATHHUX 0Ci0 Mepesl 3aKOHOM, OCKUTBKY OJJHAKOBI aJMiHiCTpa-
TUBHI CIIPaBH IMOBHHHI BUPINIyBaTUCh ofjHaKoBO» [16, ¢. 106; 17, c. 17].

CnyuiHo, Ha Hally TyMKY, KOHKpeTtusye i nutanag B. b. Iluenin, skwii 3a3Ha-
4ae, U0 «IPUHLIMIN PiBHOCTI MiJ 4ac opraHizauii agMiHICTpaTHBHOIO CYyIOYMHCTBA
O3Ha4ae, M0 BCi Cy0’€KTH TaKHUX MPABOBIIHOCHH Y PiBHIH Mipi MOXYTbh BUKOPHCTO-
ByBaTH HaJaHi M MpaBa, HE3aJEeKHO BiJl OyIb-SKHX O3HAK iX MPaBOCYO’€KTHOCTI»
[18, c. 91]. Bumesragani HayKkoBLi 3AiCHUIN cIPOOW PO3TIYMayUTH 3MICT Ta 4acT-
KOBO PO3’SICHUTH CyTh IMPHHIUITY PiBHOCTI YCiX YUYaCHHKIB CyJOBOTO MpOIIeCy Tepe
3aKOHOM 1 CyZIOM, aJie SIK MU 0a4MMO, — €AMHOTO MiJXO0Ly CTOCOBHO BU3HAYEHHS J0-
CJII/PKYBAaHOTO TTOHSTTS cepel] BUCHUX HEMAE.

3 omsiy Ha BUKIAJCHI MO3MIT HAYKOBIIB, PO3YMIHHS TOHSTTS MPUHLUIIB B
3arajJbHOMY Ta IPUHLMIIB OPAaBOCYAIS, 3 ypaxyBaHHSAM PO3LIMPIOBAILHOIO TIyMa-
YEeHHS 3MICTYy AOCIHIPKyBaHOTO NMpHHLMIY HaBeaeHoro B. B. T'opomoBenko mMoxHa
BUBECTH IOHATTS IMPHUHIUITY PIBHOCTI yCIX YYacHHUKIB aJMiHICTPAaTHBHOTO MpoIIe-
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Cy mepes 3akoHOM i1 cynoM. OTke, B By3bKOMY PO3YMiHHI, IPUHIIMIT PIBHOCTI yCix
YYaCHHUKIB aIMiHICTPaTUBHOTO MPOIECY Tepe]] 3aKOHOM 1 CyJIoM — IIe OJIHa 3 3acajl
aJMIHICTPAaTUBHOIO MPOIIECY, KOTpa 00YMOBIIOETHCS 3aBIAHHAM aIMiHICTPaTHBHOTO
CYJOYMHCTBA, BUTIKA€ 3 KOHCTUTYLIHHOTO PUHIIAITY PIBHOCTI IIPaB i CBOOO JIFOAUHU
Ta PIBHOCTI TPOMAISH TEpell 3aKOHOM Ta IOJIATAE y IMIEPATHBHOMY 3aKpiIUICHHI
HEOMyIEeHHS OOMEXEHb 1 MPHUBIIEIB YYaCHUKIB CYJOBOTO NPOLECY 3a O3HAKaMHU
pacH, KOJbOPY INKIpH, MOJITHYHUX, PENIriHHUX Ta IHIIUX [EPEKOHAHb, CTaTi,
€THIYHOTO Ta COIaAJIbHOTO MOXO/KEHHS, MAWHOBOTO CTaHy, MICI TPO’KUBAaHHS, 32
MOBHHMMH 200 1HIIMMHU O3HAKAMH, a TAKOX 3 OISy Ha crienn(ikKy aJMiHICTPaTUBHO-
MpoliecyaJbHUX BIJIHOCHH, JIe € HEPIBHI Cy0’€KTH 3a CBOTM MPOLIECYTLHUM CTAaTyCOM,
3aKpIIUICHIMH TIpaBaMH Ta 000B’s3KaMU — 3a0€3MEUYCHHI PIBHOCTI ITUX CYO €KTIB Y
3aco0ax Ta crmocobax iX 3AifiCHEHHs 1 3aXUCTy. Y LIMPOKOMY PO3yMiHHi, IPUHLIUI
PIBHOCTI yCiX YYaCHUKIB aJMiHICTPaTUBHOTO IPOIECY MEpei 3aKOHOM 1 CyIOM — Ie
OJTHA 3 3acaJl aIMIHICTPATUBHOTO MPOIIECY, KOTpa MOJATae y HENOMYIIeHH] Oy/Ib-sIKO1
JUCKpUMIiHALil Cy0’ €KTIB aJMiHICTPaTUBHOTO CYJOYMHCTBA Ta 3a00POHH HAJaHHS HE
nepen0dadeHnx 3aKOHOM 0OMeKeHb a00 TIPUBLIIETB.

BucuoBku i mpomo3uuii. Sk miacyMok, AOMUIBHO 3a3HAYMTH, IO AaHAII3
JII0Y0T0 3aKOHO/IABCTBA 1 PsIy TOKTPHUHAIBHUX TTOJIOKEHb A€ 3MOTY 3alpOIIOHYBaTH
JeQiHilio TOHATTS NPUHINIY PIBHOCTI yCiX YYACHHUKIB aMiHICTPATUBHOTO MPOLECY
repes] 3aKOHOM 1 CyJIOM B IIMPOKOMY Ta BY3bKOMY ceHci. JlocmikyBaHuil y maHiit
CTaTTi MPUHLIMO Mae (QyHAaMEHTalIbHE 3HAYCHHS il 3a0e3MedeHHs JIeMOKparii,
CIPaBE/JIMBOTO aIMiHICTPATUBHOTO CYJOYHMHCTBA, MOCTABJICHHS 1€l TymaHi3My i
JOJMHOIIEHTPU3MY B OCHOBY IPAaBOBHX IIIHHOCTEW K aMiHICTPATUBHOTO IIPOIECY
TaK i yKpalHCBbKO1 IPaBOBOT CHCTEMH B LIToMYy. [ [puHIINT piBHOCTI yCiX YYaCHUKIB a-
MiHICTPaTUBHOTO MPOILIECY Tepe]] 3aKOHOM 1 CYZIOM € OJTHMM 3 TUX 3HAYHHX EJIEMEHTIB,
(YHKITIOHYBaHHS Ta 3aKPIIUICHHS SIKUX TOTPiOHE Ui TOTO, MO0 MPOTOJIONICHHS B
Koncrutynii Ykpainu nmpaBoBOi AEpiKaBU CTal0 HE JHILIE JIEKIapaTUBHUM, aye i
peanbHUM Ta IPAKTHYHUM.
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CONCERNING THE DEFINITION OF THE CONCEPT OF THE
PRINCIPLE OF EQUALITY OF ALL PARTICIPANTS IN THE
ADMINISTRATIVE PROCESS BEFORE THE LAW AND THE COURTS IN
UKRAINE

Summary

The article analyzes approaches to understanding the concept, content and essence of the
principle of equality of all participants in the administrative process before the law and the
court. Were researched the primary definitions of the concept of the principle, the researched
principle was considered through the prism of the principles of justice and the general consti-
tutional principles of equality.

This article determines that the principle of equality of all participants in the administra-
tive process before the law and the court has many aspects, most of which are not fixed and not
fully disclosed in Article 8 of the Code of Administrative Procedure of Ukraine. It stems from
the constitutional principle of equality of human rights and freedoms and equality of citizens
before the law, general principles of justice (including the general principle of equality of all
participants in the legal process before the law and the court) and is imposed on the specifics of
administrative-procedural relations.

The article provides an interpretation of the content of the principle of equality of par-
ties to the legal process, which was carried out in the Decision of the Constitutional Court of
Ukraine dated 12.04.2012 in case No. 9-pn/2012 (on the constitutional appeal of the village
of Troyan A. P. regarding the official interpretation of the provisions of Article 24 of the Con-
stitution of Ukraine). The positions of a number of scientists who expand the limitation of the
content of the principle of all participants in the administrative process before the law and the
court, which are specified in Part 2 Art. 8 Code of administrative proceedings of Ukraine.

The article proposes a definition of the concept of the principle of equality of all partici-
pants in the administrative process before the law and the court in a broad and narrow sense,
taking into account doctrinal provisions regarding the essence and content of this principle and
the general specific properties of administrative proceedings, a certain «procedural inequality»
of participants in the administrative process in their statuses and tort capacity.

Keywords: principles, administrative process, principles of the administrative process,
procedural principles, the principle of equality, the principle of equality of all participants in
the administrative process before the law and the court, the concept of the principle of equality
of all participants in the administrative process before the law and the court.
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COIIAJIBHI I ITPABOBI HIHHOCTI B ITPOUECI IVIETOKJIAJAHHS
HOPM AAMIHICTPATUBHOI'O ITPABA

VY crarTi Ha mifcTaBl aHai3y HAyKOBUX JKEPEJ HaJlaHO MOPIBHSJIbHY XapaKTEPUCTUKY
COMLIaNBbHMX 1 MPABOBHUX IIHHOCTEH, a TAKOXK PO3KPHUTO iX POJIb y TPOILEC] IINIEMOKIATaHHI
HOPM aJIMiHICTPaTUBHOTO TIpaBa. J[oBeneHo, 1o iCHye HarajdbHa MOTpeda TEPMIHOIOTITHOTO
PO3MEKYBaHHS HIOHATh «LIHHICTB IPaBay Ta «IPaBoOBi LHiHHOCTI». [lepiie NOHATTS po3risiae
MIPaBo SIK LIHHICTB, TO/I SIK JPYyre — PO3KPUBAE OCOOJMBOCTI BIUIMBY CYCHUIBHHMX IIHHOCTEH
Ha (OpMyBaHHS HOPM MpaBa, a TAaKOX CIENu]iKy MpaBOBOrO PETYIIOBaHHS Ta OXOPOHH
coujanbHUX IiHHOCTeH. Ha migcraBi HbOro yTOYHEHO MPeMET JOCIHIIPKeHHS, IO IPUCBSUCHE
POJIi COTiaTbHUX IIHHOCTEH B TIPOIIEC IIIETIOKIIAIaHHS HOPM aIMiHICTPATUBHOTO TIPaBa, ajiKe
TOJIi TIPEIMETOM TAKOTO JOCII/IKCHHS OXOIUTIOETHCS OLTBIN 3araibHE TMOHATTS — «COIIaNbHI
iHHOCTI». BOHO, 3 0HOTO GOKY, BKIIFOYAE IO CBOT'O 3MICTY IOHSTTS «IPaBO SK I[IHHICTBY 1
«IIPaBOBI LIHHOCTI», a 3 IHIIOTO, J03BOJISIE KOHKPETU3YBATH MOHSTTS IIIHHOCTI SIK OPIEHTHPH
LUICTIOKIIaaHHsI HOPM a/IMIHICTPATHBHOTO IIPaBay.

KurouoBi cjioBa: comiaibHi IIIHHOCTI, IIPaBOBI IIIHHOCTI, IPABO SIK COIliaJbHA I[IHHICTH,
HOPMH aJIMiHICTPATUBHOTO IIPaBa, [JICTIOKJIQAaHHS HOPM aIMiIHICTPAaTHBHOTO ITpaBa.

ITocranoska npo6aemu. IlocTynoBe nocuiieHHs pojii HAYKH aAMIHICTPATUBHOTO
npaBa y CHUCTEMi MNpPaBOBOI HAayKd € LIJIKOM TPHPOJHHM, OOIPYHTOBaHHUM Ta
CBOEYACHUM IpoliecoM. TpaHcdopmarliisi cMCTeMH OpraHiB myOmiuHOi BiagW Ta
3MIiHH Yy 1X B3a€MOJIl 3 TIEpeCiYHIMH TPOMASHAMH, SIKi CHOTOJ/HI BiOyBarOThCS B
VYkpaiHi, TATHYTb 3a cO00r0 HEOOXiTHICTh PO3POOKH TaKUX HOPM aIMiHICTPaTHBHOTO
npasa, ki Oyiu 6 eeKTHBHUMHU HE JIUIIE B PEaisiX CbOTOJICHHS, a i MPONOHyBau O
MEPCHEKTUBHI IPOEKTH PO3BUTKY BCHOT'O CYCIIIBCTBA.

Cy0’eKT HOPMOTBOPUOI MisSUTBHOCTI, MPOIMOHYIOUM 3aKpilJIeHHS Ti€l 4 iHIIOi
HOPMH aJMiHICTPATHBHOTO TpaBa, MOBMHEH YITKO PO3YMITH IUIS JOCSTHEHHS SKHX
e BiH 11 3aKpiluloe B JDKepesax 3aKOHOJaBCTBAa. 30PIEHTYBATHCA CyO’€KTY
HOPMOTBOPYOI AisUTEHOCTI TOMIOMArarTh B JAaHOMY BUIIAJIKY COIiaJIbHI IIIHHOCTI, SIKi €
CBOEPITHUMH OPIEHTUPAMHU JJISI OYIb-IKOTO Cy0’ €KTa IIJICTIOKIIaTaHHS.

Y 3B’A3Ky 3 LMM, aKTyaJIbHUMH OaudaTbcs TMOPIBHSUIbBHA XapaKTEPUCTHKA
COIIAJIbHUX 1 MPABOBUX IIHHOCTEH, a TAKOXK aHaI3 iX poJi y Mmporiieci HijenoKIa anHs
HOPM aJIMIHICTPATUBHOTO TpaBa.

AHaji3 ocTaHHiX mociigxkeHb i myoOaikamiid. [lopiBHsUTBHA XapaKTepUCTHKA
coLiaNbHUX Ta MPaBOBUX LIHHOCTEH (hparMeHTapHO AOCIiIKYyBanach B MPaLIX TAKHX
BueHUX, sK: 5. I'pomosuit, M. Kenpman, [. KpaBnos, C. Jlucenkos, T. Muxaiirina,
O. Mypammus, 0. O6opotoB, M. Ilimricanii, T. [Tonosuy, C. Pomamikin, P. Ps6osom,
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O. TapaOykin, H. Xoma, B. Illy6in Ta 6arato iHmmx. BriMm, comiansHi IHHOCTI Yepes3
MIPHU3MY IIENIOKIIaITaHHS HOPM aJIMiHICTPATHBHOTO MpaBa MaiKe He TOCIIKYBAIUCH B
JOKTPHUHI aIMiHICTPaTUBHOTO MpaBa.

Meta crarri. MeTol0 cTarTi € MOPIBHSJIbHA XapaKTepHCTHKA COIalbHUX 1
MIPaBOBHUX IIHHOCTEW, a TAKOXX PO3KPHUTTS IX POl y TpoLeci IMiIENOKIaJaHHS HOPM
aIMiHICTPaTUBHOT'O TpaBa.

Bukaan ocHoBHoro marepiamy. Jljisi po3KpuTTsI pojii COLiaIbHUX I[IHHOCTEH
y TIpoIlieci IUICTTOKIaJaHHsT HOPM a/IMiHICTPATUBHOTO TpaBa MPOIIOHYEMO 3BEPHYTH
yBary Ha JiBa BaXKJIMBUX aCIIEKTH, SIKi HOTPEOYIOTh apryMeHTallii 3 HalIoro OoKy.

1. CoyianvHi yinnocmi uacmo nepemseopIoOmMsbCs y NPAGosi YIHHOCMI, addice Mmaxi
yinnocmi HabY8aOmMb 8 HOPMAX NPAsA C8OE Opyee HAPOOJICeH s (HANPUKIAo0, Npasd
i c60600u nr00unu). LlikaBi TyMKU IIOAO CIIBBIJHOIICHHS CYCHUIBHUX Ta MPaBOBUX
uinHocteit Bucnosmtoe F0. M. O6opotos. Ha #ioro mymMky, pi3HHIIS MK CYCITIIBHUMHA
Ta TPABOBUMH IIHHOCTSAMH TIOJATAE y TIHOWHI IMepeKWBaHb, TOOTO TPH 3HAYHIN
IMOMHI MEpeKMBaHHIA MOBa HAE MPO MOPANbHO-€THYHY cdepy 1 BIAMOBIAHO MPO
COLiaJIbHI IIHHOCTI. SIKIIO K MIMOMHA TaKUX MEPESKUBAHb JOCTATHHO MOBEPXOBA, TO
MOBa HJie Ipo MpaBoBy cdepy i BIAMOBITHO TIpo mpaBoBi minHocTi [1, . 34]. Ha namy
IOYMKY, TYT BiIOyBa€TbCsl IITyYHE MIPOTHUCTABICHHS MOpPaJli SIK CHCTEMH LIHHOCTEH Ta
MpaBoBHX IiHHOCTEW. [IpaBo B jeMOKpaTH4Hil Ta MPaBOBIii Jiep»aBi B IPUHIIMIT HE
Moke OyTH amopasbHUM. BiracHe ToMy BeniKa JacTka I[iHHOCTEH CyCHiIbHOT Mopaiti
OyOIO€ThCS B TpaBi, ajpke BOHO (TpaBo), mo-nepiie, GopMyeThCsl Ha MiACTaBl IUX
LHIHHOCTEMH, MO-Apyre, 3aKPIiILIIOE MPaBOBi 3acO0M 100 TX JOTPUMAaHHS i OXOPOHH B
MIPaBOTBOPUIN Ta MPABO3aCTOCOBHIN MisITLHOCTI.

VY 3B’A3Ky 3 MM, BHHUKA€ JOPEYHE MHUTAHHS — YU BCI CYCHUIbHI LIHHOCTI
ABTOMATUYHO TEPETBOPIOIOTHCS y TpaBoBi IiHHOCTI? Huskye Oinbimn JeranbHO
Oyzne posrisHyTa mpoljeMa CIiBBIAHOIICHHS COIIaIbHUX Ta MPAaBOBUX IIIHHOCTEW,
sKa HE CIIBIAJa€E 13 ITyMKaMu OaraThbOX MpeACTaBHUKIB (inocodii mpasa i Teopii
npasa. 3apa3 ke, Bi3bMEMO 32 OCHOBY HACTYITHY T€3y — «HE BCi CYCIJIbHI IIHHOCTI
ABTOMATHYHO TIEPETBOPIOIOTHCS Y TPABOBI IIHHOCTI, ajie OUTBIIICTE 13 HUX OTPUMYE
MiATPUMKY 3 OOKYy IpaBa (HampuKiaj, 3 OJIALY Ha iHIII MPaBOBi LIHHOCTI y BUITIAIL
YaCTKOBOT'O PETYJIFOBaHHS MEBHOT c()epH CYCIiIBHUX BIIHOCUH Y1 Y BUTJISIIII OXOPOHU
i€l IIHHOCTI 3aXOoJaMH Jep)KaBHOTO MpHUMYCY)». 3okpema, M. M. Ilimmicanii i
B. L. llly6in 10 yHiBepcalbHUX COIIaJbHHUX IIIHHOCTEW BiTHOCATH JIFOOOB, MU0 Ta
cim’to [2, c. 106-108]. L1006 Ta cimM’to, 3 BpaXyBaHHSIM HAIIOTO TPAKTyBaHHS IO-
HATTS «IIPaBOBi IMIHHOCTI», MOYKHA OJHOYACHO PO3IVISAATH SK COIIabHI Ta MPaBOBI
uinHocti. 3okpema, KoHcruTynist Ykpainu 3akpiruiioe, mo HUmrod IPyHTYEThCS Ha
BIJIbHIM 3roJii KIHKHW 1 YOJIOBIKa, a CiM’sl OXOPOHSIEThCS nepxaBoro [3, c¢r. 51]. Jlro-
0OB € € BUKIIOYHO COITiaThbHOIO IIHHICTIO, SIKa Y KOHTEKCTI 13 1HIIUMH TTPAaBOBUMH
LIHHOCTSAMU MOXKE OTPUMYBAaTH MIATPUMKY 3 Ooky mpaBa. Hampukman, Pozamin IV
KpuminanpHoro kozaekcy YkpaiHu mnependadae KpUMiHAIBHY BiJIOBiAaIbHICTH
3a TIOCATaHHS Ha JBI BaKJIWBI COIlia]bHI Ta MPaBOBI IIHHOCTI — CTaTeBa CBOOOIA
Ta cTaTeBa HEAOTOpPKaHICTh ocodu [4]. KpumiHanbHO-paBOBHH 3aXHCT LHX IBOX
BaXJIMBUX MPABOBUX IIIHHOCTEU MOOIYHO (OMOCEPEIKOBAHO) CHPHUSE 1 30€PEIKESHHIO
TaKoi coLiaNbHOI HIHHOCTI SIK JIF00OB.

2. Ilpu Oocnioscenni yinnocmetl, K sA6uwia npagoeoi OillcHoCmi, Cai0 4imko
PO3PI3HAMU 084 NOHAMMSL «YIHHICMb Npasa (Npaso K YiHHICMb)» Mma «YiHHOCMI 8



64 EEEEEEEEEEEEEEEEEEEEEEEEEE APABOBA AEPHABA 312023

iz

npasi (npaeosi yinnocmi)y. Ilepiiie TOHATTS PO3IIIAIA€ MPABO K IIHHICT, TOl SIK
JIpyre — pPO3KpPHBAE OCOOIHMBOCTI BIUIMBY CYCHUIBHUX I[IHHOCTeH Ha (OpMyBaHHS
HOPM MIpaBa, a TaKOX CIEUU(iIKy NPaBOBOTO PETYIIOBAHHS Ta OXOPOHU COLIaIbHUX
IIHHOCTEMN.

Ha mro TtepmiHonoriuny mpobnemy 3Beprae yBary T. Muxaiinina. Bona
miAKpeciioe, mo B ¢inocodii mpaBa 4YiTKO PO3PI3HAIOTH MiXK co00I0 ABI KaTeropii
«IIHHOCTI TIpaBay 1 «IpaBoBi iHHOCT» |5, ¢. 120]. BTiM, BUeHA pO3KPUBAE 3MICT IMX
MOHSATH JEIIO MO-iHIIOMY. 30KpeMa, BOHA CTBEPIIKYE, IO «IIIHHOCTI MTpaBa € TAKHUMH,
CTOCOBHO SIKHX MpPaBO — L€ IHCTPYMEHT, 3aci0 peamizaiii, OXOPOHH H 3aXHCTY»
[5, c. 120], Toxi sik mpaBOBI IHHOCTI, Ha 11 [yMKY, 1€ CyTO IIPABOBI 33 3MiCTOM ITIHHOCTI
(HampuKITaI, BEpXOBEHCTBO ITpaBa, 3aKOHHICTH Ta 1HII). 3 TAKMM ITiTXOI0OM ITOBHICTIO
HE MOTO/HKYEMOCH 1 BBAKAEMO HOTO METOIOJIOTIHHO XHUOHHM.

HaBiTh, S$KIIO BHUKOPHCTATH METOJIUKY JOCHIJKCHHS, IO 3allpOINOHYyBaja
T. Muxaitmina — «mpaBo K 3aci0 peamizamlii 1 3aXHCTy COILIaJbHHUX IIHHOCTEW-
«IIPaBo SIK COLiabHAa IIHHICTB»-IPaBO SIK HKEPETIO CBOIX BIACHHUX LIHHOCTEH», —
TO BCE PIBHO BHUHHMKA€ HEOOXIIHICTh BU/IICHHS OKPEMO MOHSTTS «I[IHHICTH IpaBa
(IpaBO K IIHHICTB)» 1 OKPEMO IOHATTS «IPABOBI IIIHHOCTI». IHIIA crmpaBa, 10
KaTeropisi «IpaBoBi LIHHOCT» OXOIUIIOE COO0I0 HE TIJILKK CYTO LIHHOCTI, SIKI MAIOTh
MIPaBOBY OCHOBY (HAIPHKIIa]l, BEPXOBEHCTBO IIpaBa), a i iHIII COI[iaJIbHI I[IHHOCTI SIKi
MIPOTOJIONIYIOTHCS, 3a0€3MEUYIOThCS 1 3aXUIIAIOThCS HOPMaMH TpaBa (HAIPUKIIA,
cnpaBeauBicts). CrnpaBeUIMBICTh €, B MEPLIy YEpry, COLIaJbHOIO LIHHICTIO, a
B HOpPMax MpaBa BoHa HaOyBae (SIK BHIIE 3a3HAYANIOCs) CBOE JPYre HAPOJKCHHSI.
Crae 3po3yMminuM, YOMY y CIEIiabHIN JIiTepaTypi Takui pi3HOOIN y TpaKTyBaHHI
couiaNbHUX HIHHOCTEH Ta NpaBOBHX LiHHOCTEH. Ha Halry IyMKy, OKpiM BCiX Ha3BaHUX
BHUIIE TPOOJIEM HAYKOBOI'O JIOCTI/KEHHS COILIAJbHUX IIHHOCTEH, iICHY€E IIe OJHA —
HEBMIHHSI OKPEMOTO Cy0’€KTa HayKOBO-IOCITITHOT pOOOTH KOPEKTHO MEPEeHeCTH i
BUKOPHUCTATH 3J00YTKHU OZHi€T HAyKu (Hanpukiiaa, Gpinocodii) B JOCTIHKEHHSIX 1HIIOT
(HarpukIaj, Teopii mpasa).

VY 3B’A3Ky 3 1M, BHJIEHa HAMHU KaTEeTopis «IpaBOBi I[IHHOCTI» Mae€ TiCHHHA
3B 530K 13 MPAaBOCBIIOMICTIO (B LIbOMY MOBHICTIO MOropKyeMoch 13 C. PoMaiikinum
[6, c. 5-14]), ajpKe BIIaCHE MPABOCBIIOMICTb, SIK OjHA 13 ()OPM CYCHUIBHOT CBIIOMOCTI,
€, TIo-Tiepire, HeoOXiTHUM (aKTOPOM MPaBOTBOPUOCTI, MO-ApPYyTe, «HEOOXITHOKO i
Ba)KJIMBOIO YMOBOIO 3a0e3MeueHHs TIOBHOI Ta Oe3MepelKoAHo1 peasizalii mpaBoBHX
HOpMY [7, ¢. 183]. SIk mpaBOCBIIOMICTB € BiTOOPaKEHHSIM CYCITIIBHOT CB1IOMOCTI, TaK
1 TIPaBOBI IIIHHOCTI € BiTOOPaKEHHSAM COIIAIbHUX I[IHHOCTEH.

OTxe, 3yNMHUMOCH Ha XapaKTEPUCTHLI MpaBa sSK COLIaJIbHOI LIHHOCTI, SIKE B
JIOCTATHIN Mipi JOCIIPKYBalIoCh B 0ararbox HaykoBux mpaiisix [8; 9; 10]. 3okpema,
0. O. bangypa 3a3Havae: «[IpaBo gk 3aci0 peryaroBaHHS COIIadbHUX BIJHOCHH Ta
AK KyJbTypHE SIBUIIE CTaHOBHUTH BOAHOYAC 1 COLIaNbHY, i OCOOMCTICHY LIHHICTB)»
[11, c. 125-126].

Binmpr po3ropHyTY XapaKTEepHCTHKY COIIalIbHOI IIHHOCTI IMpaBa MPOMOHYIOTH
M. C. Kenbman, O. I'. Mypaumms ta H. M. Xowma [10, c. 290]. Bueni BBaxaroTsb, 1110
colliaNbHa [IHHICTh TIpaBa MoJISITae y HACTYITHOMY:

a) BOHO 3a0e31euye 3arallbHUH Ta CTa0lTbHUH TOPSIIOK y CYCTITBHUX BiIHOCHHAX.
JocTtatHpO cHipHEe TBEpIKCHHS, aPKE€ JAWHAMIYHICTH CYy4acHOTO HAI[iOHAJIBLHOTO
3aKOHO/IaBCTBA IOKa3ye€, IO KaTeropisi «CTaOUIBHICTh CYCIHIJIBHUX BIJJHOCHH» €
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JOCTaTHBO YMOBHOIO 1 BiHOCHO. Hampuknan, pedopMyBaHHS CyJOBOI CUCTEMH B
VYkpaini BigOyBa€eTbcs BXKE TOHAI TPUALATH POKIB, aje KiHI 1 Kparo [bOMY IMPOIECY
He BuAHO. CTaOiNnbHICTh SIKOTOCH IIEBHOTO ITPABOBOIO SBUIIA MOXKE MPOSBUTHCS JIUILIE
B AOT0 MOPIBHSHHI 13 IHIIMMH PAaBOBUMHU SIBUILAMH. 30KpeMa, TPABOBE PETyIIOBAHHS
CIMEHHHUX BITHOCHH B YKpaiHi € OUTBII CTaIM, HE3MIHHUAM 1 CTIHKAM B TIOPiBHSHHI 13
MIPaBOBUM PETYJIIOBAHHSIM MIirpaliiiHuX BiAHOCHH;

0) BiIMIOBIHICTh | TOYHICTH B CAMOMY 3MICTi CYCIIIJIbHUX BiITHOCHH 3a0€311€Uy€ThCS
npaBoM. [lificHo, TpaBO yTOYHIOE HE TIIBKH KOJO CyO’€KTIB Ta 00’ €KT KOHKPETHOTO
MIPaBOBIIHOIICHHS, a I IepeiK mpas i 000B’SI3KiB, 10 CKIAJal0Th HOTO 3MICT;

B) IIPaBO 3a0e31evye MOKITUBICTh HOPMaJIbHUX aKTUBHUX JI1 0COOH 32 JOTTOMOT 010
MEXaHi3MIiB FOPUINYHOI BiIMOBINATBHOCTI Ta IHIMUX 3aXofiB mpumycy. JlilicHo,
FOpUIMYHA BiJIOBIIabHICT € BUKITIOYHO ()EHOMEHOM IIPaBa, SIKE HE TIIBKU PETYIII0E
CYCIJIbHI BITHOCHHH, a il OXOPOHSIE Ta 3aXUINAE X BiJ| HETATUBHUX, IIKIUIUBUX JJIs
CYCIITBCTBA MPOSIBIB;

r) mpaBo 3a0e3nedye ONTHMalbHE MOEAHAHHS CBOOOAW Ta CIPaBEIUIMBOCTI B
JIEMOKpPATUUHOMY CYCIiIbCcTBI. Lle A0CTaTHBRO CkiajgHe MUTaHHS sSK B (imocodii i
(himocoii mpaBa, amKe MOHATTSA «CHPABEIIUBICTE» 1 «CBOOOMA» € IEHTPATbHUMH
KaTeropisiMi LIMX HayK, TaK i B MPaBO3aCTOCOBHIN AISITBHOCTI, KOJIM OKPEME PillIeHHS
cy0’€eKTa BIIQIHUX TOBHOBa)KEHb, IO BIIMIOBIIa€ BCIM KPUTEPIsIM 3aKOHHOTO PIllICHHS,
MOJKE€ CIIPUHMATHCh OKPEMOIO 0COO0I0 K HECIIPAaBEIMBE Ta TaKe, 0 0OMEXKY€ Horo
cBoboy;

I) MpaBo NpuiiMae Oe3MocepeIHI0 Y4acTh Y (OPMYBaHHI PHHKOBOI €KOHOMIKH,
TPOMAJSTHCHKOTO CYCHIJIBCTBA, JEMOKpPATHYHOI BHOOpPYOI CHCTEMH Ta TPaBOBOI
nepxkaBu. ToOTo (QyHIamMeHTanbHI OCHOBM Oprasizamii Ta (QYHKIIOHYBaHHS
Jiep KaBu 1 CYCIIBCTBA BCTAHOBIIOIOTHCS, 320€3MEUYIOTHCS 1 OXOPOHSIOTHCS IPAaBOM
[10, c. 290].

He MeHm rpyHTOBHO B cHeLiasibHIM JliTepaTypi HOCTIJDKyBaJuCs 1 HpaBOBi
uinHocti [12; 13; 14; 15; 16; 17; 18; 19], B skux aBTOpU apryMEHTYIOTh CBOE
OadeHHs iCHYIOUMX y Il cdepi mpobieM Ta MPOMOHYIOTH MUIAXH IX BHPIMICHHS.
Hanpukman, 0. C. Pa3meraeBa CTBepaXKye, L0 OYOJIMTH IEPENiK MPaBOBHX
LIHHOCTEH 000B’SI3KOBO MOBUHHI npaBa jiroauuu [19, c. 184]. C. O. I'majkuii pobuts
3acTepeKeHHS] YKPAiHCHbKOMY CYCHIIBCTBY, fKe, Ha HOTO TYMKY, OPI€EHTY€THCS Y
CBOEMY TMOBCSIKJICHHOMY JKHTTI Ha TaKy IIHHICTh SK MaTepiajbHe 3a0e3leUYeHHs,
0 3MYIIy€e YKpaiHIsi MiX MPaBOM 1 3aJOBOJICHHSM BJIACHOI TOTpPeOM HEpiIKo
obuparu ocranne [18]. 5. C. I'pomoBHii migKpeciioe, MO B KpaiHaX CBIiTY IpaBoOBi
LIHHOCTI MOKYTh OyTH €IMHUMHU, ajJi€ BOHU MO-PI3HOMY peasli3yloThCsl B IX HAYKOBHX
JIOKTPUHAX, PABOBHUX 1HCTUTYTAX 1 HOpMax KOxHOI i3 Hux [17, ¢. 33]. T. I1. [lonoBuu
MIPOTIOHY€E, HA HAIy JyMKY, JOCTAaTHHO By3bKE BH3HAYEHHS MPABOBHX I[IHHOCTEH,
sIKE BiJLIaJIsIE MPaBO SIK PEryJIsTOpa CyCHUIBHUX BITHOCHH BiJl COIaJbHUX LIHHOCTEH
[14, c. 46], Tomo.

[IpeameroM ke HALIOrO JOCHIHKEHHS OXOIUIIOEThCS OLIbLI 3arajgbHE MOHATTS —
«CoIliayibHI IIHHOCTI». BOHO, 3 0AHOTO OOKYy, BKIIIOYAE JI0 CBOTO 3MICTy BXKE
3rajlaHi HaMH TIOHSTTS — «IPaBO SIK HIHHICTB» 1 «IPaBOBI I[IHHOCTI», a 3 1HIIOTO,
JT03BOJISIE KOHKPETHU3YBATH MOHATTS «IIIHHOCTI SK OPIEHTHPH IIUICTIOKIATaHHsI HOPM
aJIMiHICTPaTUBHOIO TIPaBay, 3BYKYIOUH IIPEMET HAILIOT0 JAOCIiIKEHHS JINIIE 10 TUX

COLIIAJIbHUX I[IHHOCTEH, 1110 MalOTh 3HAUYEHHsI ISl TIpoliecy (OpMyBaHHS LiJied HOPM
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aJIMiHICTpaTUBHOTO ITpaBa. OCOOMBICTh HAILIOTO JIOCITIHKEHHS B TOMY, 1110 BOHO OXOILTIOE

TIepio]I, KOJIM HOpMa ITpaBa Iie He MPUHSATA, aJie Cy0’ €KT HOPMOTBOPYOI JIiSUTEHOCTI BXKe

BU3HAYAETHCS 3 11 LIISIMK (3 ODVISAY Ha ICHYIOYl B CYCHIBCTBI LIHHOCTI) Ta Crocooa-

MU (OPMYITIOBaHHS B JpKepenax mnpasa. SIKIO OUTBINICTh HAYKOBIIB CBIT IIHHOCTEH

TTOIUISTFOTH Ha TIPABOBUH 1 MTO3aIPaBOBHM Ta, BiIIOBIIHO, TPAITIOIOTH B MEXKaX OKpec-

JICHUX CBITIB — MPAaBOBUH (TEOPisi KOHCTUTYLIHHOTO, aAMiHICTPaTUBHOTO IIPaBa, TOIIO)

1 mo3arpaBoBuii ((hinmocodist, COIIONOTis, TICUXONOTIS 1 1H.), TO B HAIIOMY JIOCIiPKSHHI

HeoOXiTHO IMpoaHaIi3yBaTH Mepiol, KoM HopMa TIpaBa, Ie He MIPUUHATA, aje TIPaBOBi

MPOIIeCH BXKe BiZI0OYBarOThCS — Cy0’€KT IIICTIOKIIAIaHHs Ha ITiJCTaBi MPaBOCBIIOMOCTI

Ta 3 BpaXyBaHHSM IIKAJM iCHYIOUMX COIIaJbHUX 1 MPABOBUX MPUHIIMIIIB BU3HAYAETHCS

i3 MUIAMH MalOyTHBOI HOPMH TIpaBa. BiacHe TOMy, CTUNBKH yBard MPHIUIAETHCS

KaTeropii «colianbHi LiHHOCT», a HE Kareropii «ImpaBoBi IIHHOCT». BinmosiaHo,

KOXKEH 13 BU3HAUEHHX CBITIB BUKOPUCTOBYE CBili Ha0Ip KaTeropiajbHOrO amapary, 1o

JIOTIOMArae po3KpUTH crenr(iky COmialbHUX IIIHHOCTEH y KOXKHOMY 13 HUX:

- TI03ampaBOBHH CBIT (IIIHHOCTI, COIiaJbHI IIIHHOCTI Ta iH.);

- MpaBOBHH CBIT (ITPaBOBi LIHHOCTI, IPaBO, HOPMa IpaBa Ta iH.);

- MIKpOCBIT, IO OJHOYACHO IIOEJHYE B COOI OCOONHMBOCTI IO3ampaBOBOTO 1
MPaBOBOTO CBITIB (MIPaBo SIK COLiajlbHa LIHHICTh, LIJCTIOKIAAaHHsI HOPM IIpaBa,
MPABOBI IIHHOCTI B CUCTEMI COLIaIbHUX I[IHHOCTEMH, TOIIO).

BucnoBku i mpomo3umii. Ha mimcraBi mpoBemeHOro IOCTIHKCHHS MOYKHA
3pOOHUTH HACTYIHI BUCHOBKH.

IcHye HarasibHa moTpeba TEPMIHOJOTIYHOTO PO3MEXKYBAHHS MOHITh «I[IHHICTH
IpaBay Ta «IPaBOBi IMIHHOCTI». Ilepire MOHITTS po3TiIaae MpaBo SK IIHHICTD, TOMII
SK ApYyre — PO3KpPHUBA€E OCOOIMBOCTI BIUIMBY CYCHUIBHUX LIHHOCTEH Ha (OpPMYyBaHHS
HOpM TIpaBa, a TaKOK Crenu(iKy MPaBOBOrO PEryJOBaHHS Ta OXOPOHH COLIATbHUX
ninHocTel. HamincTaBi mboro MoykHa y TOUHUTH ITPEIMET TOCITIHPKEHHS, IO TIPUCBSYCHE
poJi couianbHUX LIHHOCTEH B MpoIEci IIJENOKIaJaHHs HOPM aJMiHICTPaTUBHOTO
mpaBa, aJpKe TOJMAI MPEIMETOM TAaKOIrO JOCHIKCHHS OXOILUIFEThCS OUIBII 3arajibHe
TTOHATTS — «COITiabHI IIHHOCTI». BOHO, 3 0gHOr0 060Ky, BKIIFOYA€E IO CBOTO 3MICTY
BIKE 3rajlaHi HAMU TOHSITTS — «IIPaBO SIK LIHHICTBY» 1 «IPaBOBI IIHHOCTI», a 3 1HILOTO,
JIO3BOJISIE KOHKPETU3YBATH TOHATTS «IIIHHOCTI SIK OPIEHTUPH IIUIETIOKIaJaHHSI HOPM
aJIMIHICTPAaTHBHOTO IpaBa», 3BYXKYIOUH MPEIMET TAaKOTO JOCIHIPKEHHS JIHIIE 0
TUX COLIANBbHUX LIHHOCTEH, 110 MAlOTh 3HAYECHHS AJIS mpouecy (GopMyBaHHS Lien
HOpPM aJMiHICTpaTUBHOTO mpaBa. OCOOMUBICT JOCHTIKEHHSI, 110 MPUCBIYCHE POJIi
COIIaNbHUX IIHHOCTEW B IMPOIECi MIJIeTIOKIaJaHHs HOPM TpaBa, B TOMY, IO BOHO
OXOIUTIOE TMIEPioJl, KOJM HOpMa NpaBa Ie He MPUHHATA, ale cy0 €KT HOPMOTBOPYOT
JUSUTBHOCTI BJ)KE BU3HAYAETHCS 3 11 LIJISIMH (3 OTJISIy Ha iICHYIOY1 B CYCHIUIBLCTBI IIHHOCTI)
Ta cocobamu (hopMyITIOBaHHS B JDKEpeliaxX mpasa. SIKIo OUTBIIICTE HAYKOBIIIB CBIT
LHiHHOCTEH MOJUIAIOTH HA MPAaBOBHH 1 MO3alpaBOBHH Ta, BIANOBIAHO, MPALOIOTh B
MeKaX OKpPECICHUX CBITIB — MPaBOBUH (TEOPisi KOHCTUTYLIHHOTO, aIMIHICTPaTHBHOTO
IpaBa, TOIIO) i mo3anpaBoBuil (PiTocodist, COMiOIOTis, ICUXOIOTIA 1 1H.), TO B MEKax
JIOCIIDKEHHSI HUIENOKIalaHHsS HOPM aIMiHICTPaTUBHOT'O [IPpaBa aHAI3YyEThCS MEPIo,
KOJIM HOpMa IpaBa, e He MpPUHHsTA, aje MpaBOBi NPOILECH BXkKe BiIOyBarOThCS —
Ccy0’€eKT IiJIeNOKIaaHHd Ha MiACTaBi MPaBOCBIOMOCTI Ta 3 BpaxyBaHHSAM MIKAIIN
ICHYIOUMX COLIaJbHUX 1 MPAaBOBUX NMPHHLMUIIB BU3HAYAETHCS 13 LUIAMH MaOyTHBOT
HOPMH a/IMIHICTPATHBHOTO TIpaBa.
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SOCIAL AND LEGAL VALUES IN THE PROCESS OF GOAL SETTING
OF NORMS OF ADMINISTRATIVE LAW

Summary

Based on the analysis of scientific sources, the article provides a comparative description
of social and legal values, as well as reveals their role in the process of goal-setting norms of
administrative law. It has been found that the subject of rule-making activity, proposing to es-
tablish one or another norm of administrative law, must clearly understand for the achievement
of which goals he is enshrining it in the sources of legislation. In this case, social values, which
are a kind of reference points for any goal-setting subject, help the subject of rule-making activ-
ity to orientate. It has been proven that there is an urgent need for a terminological distinction
between the concepts of «value of law» and «legal valuesy. The first concept considers law as
a value, while the second one reveals the specifics of the impact of social values on the forma-
tion of legal norms, as well as the specifics of legal regulation and protection of social values.
On the basis of this, the subject of the study devoted to the role of social values in the process
of goal-setting of the norms of administrative law was specified, because then the subject of
such a study covers a more general concept — «social values». On the one hand, it includes the
concepts of «law as a value» and «legal values» in its content, and on the other hand, it allows
specifying the concept of «values as guidelines for goal-setting norms of administrative lawy,
narrowing the subject of such research to only those social values that are important for the
process of forming the goals of the norms of administrative law. It was concluded that the pe-
culiarity of the study, which is devoted to the role of social values in the process of goal-setting
of legal norms, is that it covers the period when the legal norm has not yet been adopted, but
the subject of norm-making activity is already determined with its goals (given the existing in
society’s values) and ways of formulation in the sources of law. It was established that if the
majority of scientists divide the world of values into legal and extralegal and, accordingly, work
within the boundaries of the defined worlds - legal (theory of constitutional, administrative law,
etc.) and extralegal (philosophy, sociology, psychology, etc.), then within the scope of research
the goal-setting of the norms of administrative law is analyzed during the period when the rule
of law has not yet been adopted, but legal processes are already taking place - the subject of
goal-setting based on legal awareness and taking into account the scale of existing social and
legal principles is determined with the goals of the future norm of administrative law.

Keywords: social values, legal values, law as a social value, norms of administrative law,
goal setting of norms of administrative law.
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MYBJITYHO-BJIAJTHI IOCJOYTH IK ATMIHICTPATUBHO-IIPABOBUI
3ACIB 3ABE3IIEYEHHS PEAJIIBALI ITPAB JIFOAUHU Y BITHOCUHAX
MDIXK INIATHUKAMMU ITOJATKIB TA CYB’EKTAMMU IIYBJIIYHOI'O
AIMIHICTPYBAHHA

B crarti Oynu oxapakrepu3oBaHi IyONiYHO-BIaJHI MOCIYTH SK aJMiHICTPaTUBHO-
MpaBoBUIl 3aci0 3a0e3medeHHs peaji3amii MpaB JIOAWHU Y BIIHOCHHAX MK IUIaTHUKAMHU
MOJATKIB Ta Cy0’e€KTaMH MyOJIYHOTO aIMiHICTpyBaHHS. BCTaHOBIIEHO, IO IOCITIKEHHS
My OIIYHO-BIAHUX TTOCIYT SK aJMiHICTPATHBHO-TIPABOBUX 3ac00iB 3a0e3medeHHs peaizartii
npaB JIIOJAMHM Yy BIIHOCHMHAaX MDK IUIATHUKaMH HOAATKIB Ta cy0’ekramu IyOIiqHOrO
aJIMIHICTpYBaHHSI OXOIUTIOIOTH CO00I0 Cdepy CYCHiIIbHUX BIJIHOCHH, SIKa OMHHA€EThCS 3
pi3HUX 00’€KTHBHUX 1 Cy0’€KTUBHHMX NPUYHUH SIK MPEACTABHUKAMH aJIMIHICTPATHBHOIO, TaK i
MTOJJTATKOBOTO TIpaBa. 3alpoONOHOBAHO MyONiYHO-BIAIHI MOCTYTH BU3HAYATH SIK TTOCIYTH, IO
HAIAI0THCS Cy0 €KTaMH MyOJIIYHOTO aaMiHICTpYBaHHS 3 METOIO 3a0e3MeueHHs MMpaB, CBOOOT
1 OXOPOHIOBAaHMX 3aKOHOM IHTEpeciB 0Ci0 y myOIigHO-IpaBoBil cdepi. Y 3B S3KY 3 THUM, IO
IUIATHUK TIO/IATKIB € YYaCHHKOM IPaBOBIAHOCHH 3 OTPUMAaHHS ITyOJIIYHO-BIQIHUX TOCIYT,
3aIPOIIOHOBAHO III0 TPYITy BIAHOCHH BKJIIOYHMTH JIO MPEAMETY aiMiHICTPaTHBHO-IIPABOBOTO
pEryJIOBaHHs, a/Ke aJMIHICTPATHBHE IPABO PO3IJISLAA€ [MOJATKOBI OPraHu sIK BUJ Cy0’ €KTIB
MyOMiYHOTO aJAMIHICTpYBaHHA. SIKIMO MyONiYHO-BIAAHI MOCIYTH PO3TIAAATH SK PE3ybTaT
TSUTBHOCTI Cy0’ €KTiB My OJIiYHOTO aqMiHICTpyBaHH y cepi pearizaltii mpas i cBOOO TPOMaISTH
B ITyOIi9HO-TIPaBOBIH cdepi, TO X CIix BiTHECTH IO aAMiHICTPaTUBHO-IIPABOBHX 3aCO0iIB, SIKi
3a0e3nevyroTh peasi3amio IpaB MPUBATHUX OCi0 y MyOIiYHO-ITPaBOBHUX BiHOCHHAX.

KoarouoBi ciioBa: ruiaTHUKY NOAATKIB, IyOJIiuHE aIMIHICTPYBaHHS, Cy0 €KTH IyOIiYHOTO
aIMIHICTPYBaHHA, MyOJIYHO-BIIaJHI TOCIYTH, aaMIHICTPaTUBHI TOCIYTH, aaMiHICTPaTHBHI
MIPOTIeTypH, aIMiHICTPATHBHO-TIPABOBI 3ac00U, IHCTPYMEHTH IyOJIIYHOTO aJMiHICTPyBaHHS,
BiTHOCHHH MK IUTATHUKAMH MTOJIATKIB Ta Cy0’€KTaMU ITyOIigHOTO aIMIHICTPYBaHHS.

IMocTanoBka mpoGaeMu. AIMIHICTpaTHBHE TIPAaBO BHUCTYIIA€ BaKJIUBUM
IHCTPYMEHTOM 3a0e3MeUeHHsl peaizalii mpaB i cBOOOJ JIOAMHU Ta TPOMaJTHUHA.
Jlo Toro x 11 mpaBa Ta cBOOOM OCOOM MOBHUHHI BU3HAYATH 3MICT 1 CIIPSIMOBAHICTh
TISITEHOCTI IepyKaBH, B TOMY YHCIIi, 1 ITOJaTKOBUX OPTaHiB.

Tomy nmocmimkeHHs myOniYHO-BIAJAHUX MOCIYT K aIMiHICTpaTUBHO-IIPABOBUX
3ac00iB 3a0e3reueHHs pealtizailii MpaB JIIOJUHK Yy BIJHOCUHAX MK IJIATHUKAMHU
MMOAATKIB Ta Cy0 €KTaMu IMyOJIIYHOTO aaMiHICTPYBAaHHS, 3 OJHOTO OOKY, ITiIKPECTIOE
HEOOXiZHICTh CYTTE€BUX 3MIH Y aAMIiHICTPATHBHO-IIPABOBOMY PETYJIIOBaHHI, KE y
Cy4acHHUX YMOBax CIIPSIMOBAaHE Ha JOCSITHEHHS TaKUX 3aBllaHb: 1) peryitoBaHHS
YIIPaBIIHCHKOI TISUTBHOCTI B TTIOTaTKOBUX OpraHax; 2) 3alpoBaKEHHS 1 perJaMeHTaIlis

© O. 1. Muxkonenko, 2023
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JIEMOKPATUYHUX, TPO30PUX Ta IIUBUII3AIlIHHUX BIIHOCUH MiXk MOJJATKOBUMHU OpTraHaAMU
1 ocobamu, 110 € TUITATHUKAMH MOJIATKIB, 3 OISy Ha i7€0NOTi0, 0 MPOCTEKYEThCS
B nosiokeHHAX KoHcTutynii YKpaiHu — «ClyKiHHS Jep)KaBu 1HTepecaM JIFOAUHI»;
3) 3abe3mneyeHHs sIKOMOTa MOBHINIOT peai3alii mpas i cBOOO JIOAMHU Y BiTHOCHHAX
MDK IDIaTHAKAMH TIOAATKIiB Ta Cy0’€KkTamMu IyOJi9HOTO aIMiHICTPYBaHHS;
4) cTBOpeHHS eEKTUBHOTO 1 IIEBOTO 3aXUCTY LIUX MpaB i cBOOO y pasi iX MopyILIeHHS
3 0OKy oOprasiB myOJIIYHOTO aJMIiHICTPYBaHHS, 30KpeMa, MOJATKOBUX OpTraHiB. 3
iHIIOTO OOKY, TeMa JTOCIIKEHHS OXOILUTIOE CO000 cepy CYCHUTBbHUX BiTHOCHH, sIKa
OMUHA€ETHCS 3 PI3HUX 00 €KTHBHHUX 1 Cy0’€KTUBHHMX NPHUYUH, SK NPEICTaBHUKAMH
aJIMIHICTPATUBHOIO TIpaBa, TaK 1 MpeJCTaBHUKAMU TIOAaTKOBOTO IpaBa.

AHami3 ocTaHHiX docTdimkenb i myOuaikanmiii. I[lyOmiuyHO-BIamHi MOCTYTH
SK aJMIHICTPaTUBHO-TIPABOBUM 3aci0 3ale3meueHHs peamizauii NpaB  JIOJUHA
JOCIIDKYBaJMCS TAKUMH MTPOBIIHUME HayKOBISIMHU siK B. ABep’stHoB, O. bannypka,
10. butsk, 1. 'onocuivenko, B. Kisanos, 1. Komiymko, B. Kommakos, O. Ky3sMeHko,
€. Kypinanii, H. Huxnuk, I'. [Mucapenko, B. Tumonryk Ta iH. Brim, OinbmiicTs i3
BKa3aHMX BUIIIEC HAYKOBIIIB BCIO IPOOJIEMATHKY ITyOJIIYHO-BIIAIHUX TOCITYT 3BOIUIIHN 710
JOUCKYCiH Ipo iX HaliMeHyBaHHsI, TOOTO IIPOIIOHYBAJIOCS iX HA3UBATH «YIIPABIIHCHKUMHU
MOCITYTaMuy, «aAMiHICTPATUBHUMH MOCITYTaMN, «JIePKaBHO-BIaJHUMHU MOCITyTaMiy,
«ITyOIYHUMU TIOCITyTaMmy», TOIIO. BBaskaeMo, 110 npobiiemMaTuka myoaiuHO-BIaIHAX
MTOCITYT TIOJIATAE CHOTO/THI Y IHIIIOMY — YiTKE PO3MEKYBaHHS TaKHUX ITOCIYT MiXK COO0I0
y ray3six myoai4Horo npasa (Mi>k KOHCTUTYIHHUM, aIMiHICTPaTUBHUM, (JiHAHCOBHM,
TOIII0) Ta Bi/MOBIIHE MIPABOBE 3a0€3ICUCHHSI.

Mera crarti. Ha mincraBi anamizy HayKOBHX JDKEpel OXapaKTepU3yBaTH
nyOMiYyHO-BIaHI TMOCIHYTH SIK aIMiHICTPaTUBHO-IPaBOBUI 3aci0d 3abe3medeHHs
peastizailii mpaB JIFOJMHU Y BIJIHOCHMHAX MK IUIATHUKAMH IOJATKIB Ta Cy0’€eKTamMu
Iy OJII9HOTO aMiHICTpyBaHHS.

Buxkiaa ocHoBHoro marepiany. CrnpoOyeMo AOCTIANTH 10 TpoOIEeMaTHKy Ha
KOHTpAcTi apXaiyHUX Ta Cy4acHHX YsIBICHb IO JEpKaBHE YIPABIiHHA 1 MpeaMeT
aJIMiHICTPATUBHOTO MpaBa, a TAKOK BUXO/ISAYH 13 0COOIMBOCTEH MTpeIMeTy Cy4acHOTO
MOJATKOBOrO Mpasa. sl IbOTO MPOIMOHYEMO B3SITH 32 OCHOBY YOTHPH JKepena,
KOXKHE 13 SIKMX TPOIIOHYE BIIMOBITHUN CBITOIIISA: Y MEPIIOMY, Ha OCHOBI apXaiuHuX
ySIBJICHD TIPO aJMiHICTpaTHBHE ITPABO Ta i3 BUKOPUCTAHHAM 3aCTapijiol TEPMIiHOIOTI],
OOIPYHTOBYETHCSI MPaBOBa MpHpoJa MyOJiuHO-BIagHUX Tociayr [l]; y apyromy,
MIPOTIOHYIOTBCSI CyYacHi YSIBJICHHSI PO TPEJMET aJMIHICTPaTHBHOTO IpaBa Ta Horo
Miclle B cHcTeMi mpaBa YkpaiHu [2]; y TpPeTboMy, PO3KPHUBAIOTHCS OCOOIMBOCTI
MOJJATKOBOTO MpaBa SIK €JIeMEHTY MyOaiuHoro mpasa Ykpainu [3]; y ueTBepTOMY,
XapaKTePU3YIOThCSI OCOOJMMBOCTI IMOJATKOBUX BIJHOCHH SIK YaCTHHU IIPEAMETY
(hinarcoBoro mpasa [4].

CBoro uacy, B MeXax aJMiHICTpaTHBHO-TIpaBOBUX po3poOok, 1. B. Kosbac
JOCHITUB  0COONMBOCTI IMyOIIYHO-BIQAHUX TIOCHYr $K 3aco0iB 3a0e3redeHHs
Jiep’KaBoro peatizaltii mpas JTFoauHH [1].

Ilo-nepuie, BYCHHMH 3ampOIIOHYBAaB BH3HAYaTH MyONIYHO-BIAAHI TOCIYTH
«K TIOCIYTH, IO HAJalOThCS OpraHaMH JIEP)KaBHOI BJIAJAM 1 OpraHaMH MICIIEBOTO
CaMOBPSTYBaHHS, IX ITOCAJIOBUMH 1 CIY)KOOBHMH Oco0aMM, a TaKOXX OpraHamw,
MOCAAOBUMH 1 CIIy’)KOOBUMH OCO0aMH, SIKUM JIEJIETOBaHI IMOBHOB&KEHHA IO iX
Ha/IaHHIO, 3 METOIO 3a0€3ICUCHHSI NIPaB, CBOOO/I 1 OXOPOHIOBAHMX 3aKOHOM 1HTEPECiB
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¢iznvHuX 0ci0 Ta mpaB i 3aKOHHUX IHTEpeciB OpuaAWYHUX ocio» [1, c. 187]. 3
TAKUM TPAKTYBaHHSM ITyOIYHO-BIAJHOI MOCIYTH MOBHICTIO MOTO/PKYyeMOCh. Jluiie
X04eMO 3BEpPHYTH yBary Ha Te, I[0 BUKOPHUCTaHHs TEpPMiHY «CyO’€KT MmyOJIiYHOTO
aJMIHICTPYBaHHs», KU € HOBHMM, ajie 0a30BUM, Ui aJMIiHICTPAaTHBHOTO IPaBa,
MIr O CKOPOTHUTH JaHE BU3HAYCHHS, aJK€ HOT0 3MiCTOM OXOILTIOIOTHCS HE TUIBKH
Cy0’€KTH Jep:KaBHOI UM MYHIIUNAJIBHOI BIagH, a i Cy0 €KTH, SIKUM TaKi JAep>KaBHO-
BJIaJ/IHI TIOBHOBAXCHHSI OYJIH JIeJIerOBaHI.

ABTOpH K TiApyYHHKAa 3 AJMIHICTpaTHBHOrO TIpaBa YKpaiHu, Xxoda i
BUKOPUCTOBYIOTh BXKE CydyacHy TepMiHoOJorito (myOiiuHe aaMiHiCTpyBaHHS,
nyOyiyHa agMiHiCcTpalisi, aJMIHICTPATUBHHUM JOTOBIp i iH.), BTIM OOMEKYIOThCS
XapaKTEPHUCTHUKOIO JIUIIE aJAMIHICTPaTUBHHX TOCIYT [2, ¢. 137-163], ki, BUXOAIIH i3
3micTy 3akony Ykpainu «lIpo anminicTpatuBHi mociayrm» [5, ct. 1], € ogHUM i3 BUAIB
nyOnigHo-BnanHux nociyr. . B. KoBOac B3araini kpuTHKye Ha3By «aIMiHICTpaTUBHI
MOCITYTW», aJKE BOHA MiJAKPECIIOE MPUBATHOIIPABOBY MPUPOJIY MOCIYT, TOJI SIK, Ha
Horo TyMKy, He0OXiHO OyJ0 y Ha3Bi Bi10Opa3uTH MyOIiYHO-TIPAaBOBY NPUPOIY TaKOT
nociyru [1, ¢. 186-187]. I[IpuemHo, 1110 aBTOpU MiJPyYHUKA 3 AJMIHICTPATUBHOIO
mpaBa YKpaiHH BCE X TaKH 3BEPTAIOTh yBary Ha TEPMIHOJOTIYHI PO301’KHOCTI B
myOIiYHOMY TpaBi MO0 MOHATTS «IOCIyra», 30Kpema, 3a3HavaroTh: «Ha BiamiHy
BiJl TTOHATTSI «aMiHICTpaTHBHA TOCIyTa», TEPMiH «ITyOJidHa [MOCTyra» Mae MIUpIIe
3HayeHHs. lle TOSICHIOEThCS, Hacammepend, THM, IO IMyOJidHI TOCIYTH MOXYTb
HaJIaBaTu JiepXKaBHI i HeJep)KaBHI YCTAaHOBH. Ix momiGHicTh mossATae B TOMY, L0 B
OTpPHMaHHI TaKUX TIOCIYT 3allikaBlieHe CYyCHILCTBOY [2, ¢. 140].

[IpencraBHUKU TOJATKOBOIO TMpaBa, HE JUBIITYHCh HA JEMOKPATHU3AIIO
My OJITYHOTO YIIPaBIIiHHS Ta BIPOBAKECHHS y BC1 CPEePH )KUTTS CYCHIJILCTBA KOHIIETIIIT
JIOIMHOLEHTPHU3MY (HaBITh y chepi OCBITH 3’ SIBUBCS MPUHIIMIT CTYACHTOILICHTPU3MY ),
XapaKkTepHu3yloTh MOAATKOBE MPABO SIK MiArary3b (iHAHCOBOTO MpaBa, sKe MPOJAOBKYE
00CIIyroByBaTH CHUCTEMY IOJIATKOBUX OprasiB. Hampukiaza, aBTOpH migpy4yHHKa 3
[TogaTkoBOro IMpaBa BU3HAYAIOTH IPEIMET ITOIATKOBOTO IPaBa SIK Cy CITiIbHI BiTHOCHHH,
OCOOJIMBICTIO SIKHX «€ PYX TPOIIEH y BIACHICTh JIEPXKaBH Ta TEPUTOPIaTIbHIX TPOMaT
3HU3Y Bropy (BiJ maTHuKa B OrokeT) y Gpopmi moaatkis i 300pisy» [3, c. 13].

ABTtopu migpyuHuka 3 DiHaHCOBOrO IpaBa TEX 3BEPTAIOTh yBary Ha Te, IO
cy0’eKTaMHM TIOJJaTKOBUX TIPABOBIIHOCHMH € HE TUIBKH Jep)kaBa Ta BiJIMOBIIHI
MOJATKOBI OpraHy, a ¥ IJIATHUKK MoAaTKiB. BTiM, mojanemuii X aHaiz mpaBoBOTO
cTarycy cy0’eKTiB MOJIATKOBUX ITPABOBIIHOCHH 3BiBCSI BUKIIIOYHO JIO TIepepaxyBaHHsI
MpaB MmoaTKoBUX opradiB [4, c. 198-199]. CxianaeThcst BpakeHHS, IO y TUIATHUKA
MOJIATKIB B TOJIATKOBUX TPaBOBIJHOCHMHAX B3arali BifICYTHI MpaBa, a € BHKIOYHO
000B’si3km, xo4a cr. 17 ITlomaTtkoBoro koaekcy VYKpaiHW CBIIYUTH TIpO iHIIE
[6, cT. 17]. BuxoauTs, 0 TMpeICTaBHUKHN JaHUX HAYKOBUX HAIPSIMIB MPOIOBKYIOThH
BHCBITJIIOBATH OLIBINICTh TOJIOXKEHh HABUAIBHUX AUCIUILTIH «[logaTkoBe mMpaBo» un
«®DiHaHCOBE MPABO» 3 MO3UIIIH JIEPIKABOLICHTPU3MY, PO KUK BXKEe JaBHO 3a0ysin B
KOHCTUTYIIIHHOMY Ta aJIMiHICTPAaTHBHOMY IIpaBi.

Bunukae me onHe npobieMHe NUTAaHHA K y cdepi IOpHINYHOI HAYKH, TaK 1y
cdepi nmpaBoBoro peryitoBaHHs. [[TaTHUK MOAATKIB € YYaCHUKOM MPaBOBIIHOCHH
3 OTpUMaHHS MyOIiYHO-BIAJHUX TOCIYT, BTIM, el acleKT He IOCIiIKYETbCs Hi
B ME)Xax HayKH aJMiHICTPATHBHOTO MpaBa, Hi B MeXax Teopii MOJaTKOBOTO IpaBa.
AMIHICTPaTHBICTH OOMEXKYIOThCS aOCTPAaKTHHMH Yy3arajlbHEHHSMHU IOJO0 TOCIYT
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ITOJIATKOBOTO TIpaBa B3araji He MeperMaroTbes MUMH nmuTaHHsAMH. [Ipomoryemo 1110

rpyIy BiJHOCHH BKJIIOYMTH 0 MIPEIMETY aAMIHICTPATUBHO-IIPABOBOI'O PETYJIIOBAHHS,

a/pKe aJMIHICTpaTHBHE MPaBO PO3IJIAJA€ IMOAATKOBI OpraHd sK BHJ CyO €KTIB
myOigHOTO aaMiHicTpyBaHHS. SIkmo »x cdepy IyOmidHO-BIAAHUX TOCTYT, SKi

OTPUMYIOTH Ha CHOTOJHI IUIATHUKM MOJATKIB, BiHECTH 10 cdepH MOJATKOBOTO

peryJoBaHHs, TO 11e MTOPOAMTSH 1Ty HU3KY SK TEOPETUUHUX MPoOIIeM, TakK i mpodieM

y cdepi HOpMOTBOPUOI AisLTFHOCTI — MOTPiOHO Oyie 3HAWTH KpHUTEPil pO3MEKYBaHHS

OJTHUX TIOCTYT BiJI iHIIUX Ta 320€3MEeYNTH 1I¢ BiJIMOBITHAM IIPAaBOBUM PETYIIFOBAHHSIM.
Ilo-dpyee, 1. B. KoBOac npononye my0i4HO-BIaHI TOCIYTH PO3MIISIATH HE MPO-

CTO SIK OJIMH 13 TIPaBOBUX 3aCO0IB JAE€PIKaBH, a K OAHY 13 (OPM YIIPaBIIHCHKOI JisTb-

Hocri [1, ¢. 186]. 3 MM BUCHOBKOM KaT€rOPUYHO HE MOXKEMO ITOTOAMTHUCH 3 HACTYII-

HUX MPUYUH:

- TepMiHM «(OpPMH YTPaBIIHCHKOI MisUTBHOCTI» Ta «METOIW YIPaBIiHCHKOT
JiSUTBHOCTI» CBOTO dacy OynM 3amo3M4eHi aJMiHICTpaTuBiCTaMu 13 Teopii
JIep>)KaBHOTO ympaBiiHHSA. | sKimo B Teopii JepKaBHOTO YHPaBIiHHS BOHU
MOJKIIMBO 30€periii CBOi BIACTHBOCTI SK KJIFOUOBI KaTeropii Haykd, TO B Mexax
aJIMiHICTPaTUBHOIO MPaBa BOHU BTPATHIIN CBOE CUCTEMO-YTBOPIOIOYE 3HAUCHHSI.
B anminicTpaTHBHOMY IpaBi CbOTOJIHI BUKOPHCTOBYETHCSI TEPMiH «IHCTPYMEHTH
ITyOJIIYHOTO aAMIHICTPYBaHHSY», IKHI 03HAYA€ «30BHIIIHIA BUPa3 OJTHOPIMHHUX 32
CBOIM XapaKTepOM i IPaBOBOIO MPHUPOJIOI0 TPYI aAMIHICTPaTUBHUX [iil Cy0’€KTiB
nyOaiuHOT afMiHICTpallii, peanxi30BaHUN y MeXaX BIAMOBIIHOCTI BH3HAYEHOI
3aKOHOM KOMIIETEHIIii 3 METOI0 JOCATHEHHS 0a)XKaHOTO ITyOJIiYHOTO Pe3yabTaTy»
[2, c. 164];

- Xoya myOJIYHO-BJIAMHI TOCAYrd 1 HiANAAar0Th MiJ OUIBLIICTh O3HAK, SKI
XapaKTepu3ylOTh I1HCTPYMEHTH IyOJIIYHOTO aaMiHICTpyBaHHA (HANPUKIIA],
3ajJeKaTh BiJl 3MICTy KOMIIETCHLIH Cy0’ €KTiB myOJiuHOi agmiHicTpawii), BTiM,
BOHH HE BIIJI3EPKATIOIOTh MPaBOBY IAMHAMIKY IMyOIiYHOrO aaMiHiCTpyBaHHS,
0 € BAXIWBUM JUIsl IHCTPYMEHTIB MyOIiYHOTO aAMiHICTpYBaHHS (HANPUKIIAT,
BHJIaHHsI aKTiB iHAuBinyanbHOI 1ii). [losICHFOETBCS 1Ie THM, IO 3aKOHOJaBellb
MPYU BU3HAYEHHI MyOJIIYHO-BIIaTHIX MOCIYT aKIEHT pOOUTh Ha TOMY, 110 BOHH €
pe3yIBTaTOM MisUTBHOCTI aIMiHICTPAaTUBHUX OpPTraHiB, a HE BJIACHE iX MisUTbHICTIO
[5, cT. 1]. Tomy myOmigHO-BIIIHI TOCITYTH HE BiJHOCSATHCS IO 30BHINIHIX (opM
JISUTBHOCTI ¢y0’ €KTiB IyOJIIYHOTO aJIMIHICTPYBaHHST;

-y 3B’A3Ky 3 TUM, IO IyOJIYHO-BIAAHI TOCIYTH € Pe3ylbTaTOM isTbHOCTI
cy0’exTiB myOiiuHOrO aaMiHicTpyBaHHsA y cdepi peamizamii mpaB i cBobon
rpoMajsiH B MyOJIIYHO-TIPAaBOBii cdepi, IX clia BiIHECTH O aaMiHICTPaTHBHO-
MPaBOBHUX 3aco0iB, fKi 3a0e3MeuyroTh peai3amilo TpaB MPHUBATHUX OCIO Y
myOIIYHO-TIPaBOBUX BiIHOCHHAX.

Ilo-mpeme, 1. B. KoBbac Takox 3BepTac yBary Ha Te, IO B IisUIBHOCTI OpTaHiB
JIepKaBHOI BIIIM Ta OPTaHiB MICIIEBOTO CAaMOBPSTyBaHHs ITOCTYIIOBO OJlHA i€0JI0-
il «IepKaBOLCHTPU3MY» 3aMIHIOEThCS Ha 1HIIY — <JTIOIUHOLCHTPU3MY», ajie BCE
1Ie CYIPOBO/UKYETHCS TBOMA HETaTUBHUMM TEHACHIISAMU: 1) KOJIEKTUBICTCHKHIA Iijl-
Xi/1, KU TOPOKY€ «Oe3BiAMOBIAANBHICTEY; 2) OKpeMi IMyOivHi cIIyKOOBIIi 3BUKIIN
BUPILIYBaTH MUTAHHS, SIKI OKpPECIIeH] iX KOMIIETCHLIEI0, HE 110 3aKOHY, a Ha BIACHUH
pO3Cy/ UM 4epe3 BIacHE CHPUHHATTS POJIi epKaBH Y KOHKPETHUX TPAaBOBIIHOCH-
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Hax [1, c. 185]. Takuii meCUMICTUYHMIA TIAXIJ 10 JISUIBHOCTI Cy0’€KTIB IMyOIi4HOTO
YIIpaBIIiHHS, 00yYMOBIICHU THM, III0 KOMIUIeKCHa poboTa I. B. KoBOac Oyira Hammcana
no npuiHATTA 3akoHiB Ykpainu «IIpo agminicTparuBHi nocayrm» [5] ta «IIpo agmi-
HICTpaTUBHY Mpoueaypy» [7], sSiKi IeTanbHO periaMeHTyIOTh JTisUIbHICTh aMiHiCTpa-
TUBHUX OPraHiB, IO MIHIMI3Y€ iX MOYIJIMBICTh HA BIACHUH PO3CY/ BUKOHYBATH CBOL
MOBHOBaKEHHS. BTiM, ipo0iieMa «KONeKTHBI3MY», Ha HAIlly TYMKY, 3aJIMIIA€ThCA, 00 B
Cy4YacHUX yMOBAX KOJEKTHBHE PUHHSATTS PIllIEHHS Cy0’ €KTOM BIIaJJHUX TOBHOBAKEHb
3a0e3redye HE MPO30PICTh TaKWX pIllleHb, a CTBOPIOE CIPHUATINBI YMOBH ISt
YHUKHEHHSI KOJICT1aJIbHUM Cy0’€KTOM 1 FOPHAUYHOI, 1 MOJITHYHOT BiAMOBIJAIILHOCTI.

Ilo-uemsepme, 1. B. KoBOac BBaxae, 110 BCi HAMaraHHs B YKpaiHi pO3BUHYTH
myOJIiYHO-CEPBiCHI BiTHOCHHM, SIKI PEryJIOIOTHCS aJAMIHICTPaTHBHUM IPaBOM, Hara-
JIYIOTh HaMaraHHsi OyKBaJILHOT'O MEPEHECEHHsS y MyOiiuyHO-IpaBoBy cdepy A0CBiLy
MPUBATHOIIPABOBOTO PETYIIIOBAHHSI MOCIYT, 110 BiAOYBaETHCS MMiJ] JEBI30M «3apOOIIsH-
HS Tpoieil Oyap-sKoro 1iHoo» [1, c¢. 184]. Takuii mecumi3M BY4EHOTO O0OyMOBIICHUIN
JIUCKYCISIMH II0JI0 OTUTATHOCTI YU OE€30IIIIaTHOCTI My 0TI YHO-BIIAHUX 1 aIMiHICTpaTHB-
Hux nociyr. 1. B. KoBbac nepekoHaHmid, IO Ti MOCIYTH, SKi BUTIKAIOTh 13 000B’sI3KiB
cy0’exTa myOIMiyHOTO YHpaBIiHHS MOBHUHHI 3iHCHIOBATHCS Ha 0E30IIaTHIA OCHOBI,
aJKe caM Ccy0’€eKT Ta Horo AisibHICTh (PiHAHCYETHCS 13 JepKaBHOTO YU MiCLEBHX OIO-
JOKETIB, 5IKi, B CBOIO UEePTry, HAIIOBHIOBAIUCS «3a PaxXyHOK IO/IaTKIB 1 300piB caMuX ke
TPOMaJIsH, SIKi TIOTIM 3BEPTAIOTHCS 32 OTPUMAHHSM ITyOIigHO-BIaIHUX TTOCITyT» [1, c.
159]. MoxHa OTOAUTUCH 3 BYSHUM JIHIIIE B Till YaCTHHI, 0 1HOJII IEPECIYHUN TpoMa-
JISTHHH BiTayBae cebe He cy0’ €eKTOM MyOIiuHO-BIIJHUX BIIHOCHH, a Cy0’€KTOM KOMep-
ifHUX BigHOCHH. BTiM, y BimmoBigHocTi 10 IlocranoBu KaGinery MinicTpiB Yikpa-
inn «[Iutanns €1UHOTO AEpPKaBHOTO BEO-MOPTAy €IEKTPOHHHUX Mociyr Ta Peectpy
anaMiHicTpaTuBHUX Tocayr» [8] B Ykpaini ¢yHkuionye Peectp ammiHicTpaTUBHHX
TTOCITYT, SIKAH MICTUTB MEPENTIK aaMiHICTPATHBHUX ITOCIYT, a TAKOXK 1HPOPMAIIIFO TIPO
PO3MIp IUIaTH, SKIIO TaKa MOCIyra HaJae€ThCs Ha MJIaTHIH OCHOBI.

BucHoBku i mpomo3uuii. Ha migctaBi npoBEACHOTO JOCHIKCHHS MOXHA
3pOOHTH HACTYITHI BUCHOBKH.

[IponionyeThes My OMiYHO-BIaAHI HOCITYTH BU3HAUYUTH SIK IIOCIYTH, L0 HAAIOTHCS
cy0’ekTamMH MyOJIIYHOTO aJMIHICTPpYBaHHS 3 METOI 3a0e3IeUeHHs MpaB, CBOOOJ 1
OXOpPOHIOBAaHMX 3aKOHOM IHTEpECiB 0ci0 y myOmiuHO-TIPaBoOBil cdepi.

VY 3B’513Ky 3 TUM, IO IJIATHUK OAATKIB € Y4aCHUKOM IPaBOBITHOCHH 3 OTPUMaHHS
My OJIIYHO-BIATHUX MOCITYT, IPOIIOHYEMO IIFO TPYITY BiJHOCHH BKIIOUHTH JI0 MIPEIMETY
aaMIHICTPaTHBHO-TIPABOBOTO PETYIIIOBAHHS, aJDKE aJIMiHICTPpAaTUBHE IIPaBO PO3IIISIIAE
MOJATKOBI OpPraH SIK BUJ Cy0’ €KTiB IMyOIIYHOTO aMiHICTpyBaHHS.

SKuio myOiYHO-BIaAH] MOCTYTH PO3TISIATH SIK PE3yJIbTaT AisIbHOCTI CY0’ €KTIB
myOJIigHOTO amMiHICTpyBaHH y cdepi peaizamii mpas i cB0OOO TpoMaisH B ITyOTigHO-
npaBoBii cdepi, TO IX CiliJ BiAHECTH A0 aIMiHICTPaTUBHO-IIPABOBUX 3aco0iB, sIKi
3a0e3MeuyoTh peai3allito IpaB MPUBATHUX 0CI0 y MyOJiYHO-ITPABOBUX BiJTHOCHHAX.
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PUBLIC-AUTHORITY SERVICES AS AN ADMINISTRATIVE-LEGAL
MEANS OF ENSURING THE REALIZATION OF HUMAN RIGHTS IN
RELATIONS BETWEEN TAXPAYERS AND SUBJECTS OF PUBLIC
ADMINISTRATION
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Summary

In the article, public-authority services were characterized as an administrative-legal
means of ensuring the realization of human rights in relations between taxpayers and subjects
of public administration. It was found that the study of public-power services as administrative-
legal means of ensuring the realization of human rights in relations between taxpayers and
subjects of public administration emphasizes the need for significant changes in administrative-
legal regulation, which in modern conditions is aimed at achieving the following tasks: 1) regu-
lation of management activities in tax authorities; 2) introduction and regulation of democratic,
transparent and civilized relations between tax authorities and taxpayers, taking into account
the ideology that can be traced in the provisions of the Constitution of Ukraine — «the state’s
service to human interests»; 3) ensuring the fullest possible implementation of human rights
and freedoms in relations between taxpayers and subjects of public administration; 4) creation
of effective and efficient protection of these rights and freedoms in case of their violation by
public administration bodies, in particular, tax authorities. It has been established that the study
of public-power services as administrative-legal means of ensuring the realization of human
rights in relations between taxpayers and subjects of public administration covers the sphere of
public relations, which is bypassed for various objective and subjective reasons as representa-
tives of administrative, and tax law. It is proposed to define public-authority services as services
provided by subjects of public administration with the aim of ensuring the rights, freedoms
and legally protected interests of persons in the public-law sphere. In connection with the fact
that the taxpayer is a participant in legal relations for obtaining public-authority services, it is
proposed to include this group of relations in the subject of administrative-legal regulation, be-
cause administrative law considers tax authorities as a type of subjects of public administration.
If public-authority services are considered as the result of the activities of public administration
subjects in the sphere of realization of the rights and freedoms of citizens in the public-law
sphere, then they should be classified as administrative-legal means that ensure the realization
of the rights of private individuals in public-law relations.

Keywords: taxpayers, public administration, subjects of public administration, public-
power services, administrative services, administrative procedures, administrative-legal means,
instruments of public administration, relations between taxpayers and subjects of public admin-
istration.
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®OPMU B3AEMO/Ii IHCTUTYTIB TPOMAJISITHCHKOI'O
CYCILJIBCTBA 3 CEKTOPOM BE3IIEKU TA OBOPOHHU
Y KOHTEKCTI PEAJIIBAIIIL MPABOOXOPOHHOI ® YHKIIII

B ymoBax BoeHHoro crany HaOyja BaroMoro 3HA4€HHsI MiSJIBHICTH I1HCTHTYTIB
IPOMaJITHCHKOTO CYCHIJIBCTBA, 30KpeMa, B acleKTi peanizalii HUMH OKpeMuX (QYHKIIIH
nepkaBu. [IpoakTHBHI TpOMajsiIH BUKOPHCTOBYIOTh yCi JIOMYCTHMI 3aKOHOM 3aCO0M 3a/1Is
BITHOBJICHHS ITOPYIICHOTO OE3MEeKOBOr0 CEpeloBUINA Ta Bifciui 30poifHOI arpecii kpaiHm-
arpecopa. Baromy poip Ha CHOTOMHIIIHINA NEHb IHCTHTYTH TPOMAASHCHKOTO CYCIITBCTBA
BIZIITpArOTh 1 B peaisamii mpaBoOXOpOHHOI (DYHKINT AepkaBH, M0, MEPII 3a BCE, MOJSTae B
OXOpOHI, 3aXMCTI Ta BIJHOBJICHHI MOPYIIEHUX TpaB i cBOOOJ, a TaKOX 3aKOHHUX IHTEPECIB
JIIOIMHKM Ta rpoMajasHuHa. Lle axkryamnmizyBano oOpaHHS METH CTAaTTi Ta BHPIMICHHS Takol
HAayKOBOI TpOOJeMH SIK BHM3HAYEHHsS POl (OpPMalli30BaHUX CTPYKTYP TIPOMAJSIHCHKOTO
CYCIIIBCTBA y peattizaliii mpaBOOXOPOHHOI (DYHKIIIT IEepKaBH 3a CyJaCHHUX YMOB, BU3HAUCHHS
(hopM 1 METOIB, IO 3aCTOCOBYIOTHCS HUMH.

3a pe3yabpTaTaMu JOCIIDKEHHS BU3HAYCHO, 1110 CEKTOp 000pOHM Ta Oe3neKkn yocoOneHui
LIMM  KOMIUIEKCOM OpraHiB, Ha SKHHA 3-IOMDK IHINOrO NOKJIAJaeTbes 1 peasnizaris
paBooXxopoHHOI (yHKIil. Haromnomieno, mo HeaOuWsKy posib y peanmizamii mpaBoOXOPOHHOT
GyHKIIT epKaBu BIAINPAIOTh TaKOX 1 IHCTUTYTH T'POMAJSTHCHKOTO CYCHUILCTBA. AKTHUBHA
KOHCOJIJAIlisl 3yCHJIb IHCTHTYTIB JEp)KaBH, 30KpeMa, CEKTopy Oe3mekn Ta O00OpoHH i
IPOMAaJSTHCEKOTO CYCITIIECTBA 3yMOBJIEHA TOBHOMACIITAOHMM BTOPIHEHHM KpaiHH-arpecopa.
BusHaueHo, 1110 3aU1s1 yTBEPIXKESHHS Ta 3aXUCTY IPaB i CBOOO I JIFOIMHH Ta IPOMaISTHHHA JOCUTh
4acTo 3raJiaHi cy0’€KTH BCTYMAIOTh Y NMPaBoBi (opMu B3a€MOIIT, 110 3yMOBIIIOIOTh HACTAHHS
IOPUMYHMX HACIIIKIB. He MEHIII MONMpeHNMH /10 3aCTOCYBaHHS € HEIIPaBOBI ()OPMH B3aEMOJIIT
CeKTopy Oe3reKy Ta 000pOHH 1 IHCTUTYTIB IPOMaJSITHCHKOTO CYCIiIbcTBA. BU3Ha4YeHO, 1110 ik
HENpaBOBUMH (OPMaMU B3AEMOJIT CITiJ] PO3YMITH AisIIBHICTB, IO TIOB’s3aHa Ta CIPSIMOBaHA
Ha 3a0e3MeYeHHs MaTepiaTbHO-TEXHIYHIX 1 COMaTbHAUX MOTPed ceKTOpy Oe3rnekn Ta 000poHn
Ta siKa He TATHE 332 cO00I0 HAaCTaHHs IOPUIMYHO 3HAYMMHX HACIIIKIB.

KarouoBi cioBa: TpomajsHChKE CYyCHUIBCTBO, CEKTOp Oe3lekn Ta 0OOpOoHH,
paBoOXOpOoHHA (YHKIIiS, (hopMa, B3aEMOIisI, TPABOOXOPOHHHUN OpPraH.

ITocTanoBKka npodsemMu. 3araJbHOBU3HAHOIO € Te3a PO Te, 10 Y AEMOKPATHYHIH
Ta MPaBOBil Jep’KaBi Baroma polib SIK y 3a0€3MeUeHH] KUTTEIISUILHOCTI CYCITiIbCTBA,
TakK i B yIIpaBIIiHHI IepKaBHUMH CTIPABAMH BiTBOAUTHCS TPOMAITHCHKOMY CYCITUTBCTBY,
CTPYKTypamMH siKkoro € ¢opmaiizoBaHi Ta HedopMmaizoBaHi yTBOpPEeHHsS. UieHamu
TaKUX CTPYKTYp, SK MPABUIIO, € COIIATbHO aKTUBHI IPOMAJISIHU, HAJJICHI BUCOKUMU
PIBHSIMH MTPaBOBOI KyJIBTYPH Ta IMPABOBOI CBIIOMOCTI, SKi yCBIJOMITIOIOTE, IO BOHH,
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iXHsI TpOMaJsSIHChKa MO3HMIlis Oe3MocepeslHb0 BU3HAYAIOTh TOW IUIAX AEPKABHOTO
PO3BUTKY, KU o0epe i cede AepikaBa Ta SIKUi 00yMOBITIOE ii MailOyTHE.

[IpoTsiroM ocTaHHIX AECATHIITH YKpalHCHKUH Hapo[, SIKMHA 3HiHCHIOE CBOIO
BJIay 4epe3 JepiKaBHI OpraHW ¥ OpraHd MICLIEBOTO CaMOBPSIYBaHHSI, 3aKPIILTIOE
Takuil Kypc IepKaBHOTO PO3BUTKY, BIAIOBIIHO JO SIKOI'O MPIOPUTETHUM 3aBIaHHAM
€ CHIPHSIHHS PO3BUTKY TPOMAJSIHCBKOTO cycmijibeTBa. OcoOiaMBOI aKTyalbHOCTI IIi
3aBJaHHs HAOyJIM MICNs 3aKpilUIGHHS Ha KOHCTUTYIIMHOMY PiBHI €BPOIEHCHKOTO
Ta €BPOATIAHTUYHOIO Kypcy YKpaiHH, a TakoX B yMOBax IIOBHOMAacIUITaOHOIO
BTOPTHEHHSI KpalHU-arpecopa Ha CyBEpEHHY TEPHTOPII0 HAIlOi ACpP:KaBU. 3 THUX Mip
VYkpaiHChKUI HapOa ONMHMHUBCS B YMOBaXx, 3a SIKMX KO)KHa 0c00a, yCBIIOMITIOIOUH
HEOOX1THICTh MPOTHUCTOSHHS CYTIPOTUBHUKY, 3000B’13aHa CKEPOBYBATH CBOI 3yCHILIS
Ha 3aXMCT HAlllOHAJIbHUX iIHTEePECiB, BiIHOBIICHHS 0€3[IEKOBOT'0 CEPEIOBHIIA, CIIPUSHHS
JIep’KaBHOMY PO3BHTKY, B3SITTSl Y4acTi B YIpaBIiHHI JE€pKaBHUMHU CIIpaBaMHU Ta B
KHUTTEAISUTHHOCTI CYCITITLCTBA TOIIIO.

Oxpecneni noaii 3akOHOMipHO OOyMOBHJIM TOH ()akT, IO Hapa3i CyTTEBOTO
PO3LIMpEeHHsT HAOyI HAMIPSIMU JISUTHHOCT] IHCTUTYTIB IPOMaJITHCHKOTO CYCIIUTBCTBA.
Hesxi gopmm peamizarii NOKIafeHUX Ha HUX (QYHKIIA, HAOylIH HOBOTO BHSBY,
peari3oByIOTbCS IIUIIXOM 3aCTOCYBAHHS OHOBJICHHUX METOJIB. bBinblml akTUBHO
pO3MOYaId  BCTYNMAaTH y B3a€EMOJII0 THCTUTYTH TPOMAJISHCHKOTO CYCIUIBCTBA 3
iHmMMHA cy0’€KTaMH, 30KpeMa W OopraHaMy Jep)KaBHOI Biaau. HemoomwHokmmu €
BUNAJIKM, KO (aKTHYHO OKpEeMi opraHizamii, cepell sIKHX rpoMaJichbki 00’ €IHaHHS,
BOJIOHTEPCHKI Oprasizamii, (akTHYHO peani3yroTh GYHKUIT aepxkaBu. OnpHiero 3
GbyHKIN, D0 peamizallii SKOi aKTUBHO 3aJIy9alOThCS 1HCTHTYTH TPOMAISHCHKOTO
CYCIIIBCTBA € MPaBOOXOpoHHA (yHKLis. [Ipudyomy yuacTts y 11 BUKOHaHHI OepyTh He
TIJIBKY TPABO3aXUCHI OpraHizalii, ajie ¥ iHII — MisJIbHICTD SKUX 0€3[10CepeHbO HE
Oya cpsiMOBaHa y IIbOMY HAIPSIMi /IO TEMEPIITHBOTO Jacy.

Boke BiIHOCHO TaBHO B FOPUIMYHIN JIITEpaTypi BUCIOBIOETHCS ITO3HILIS, BIATIOBITHO
J0 SIKOT 3amyisi peasizaiii okpeciieHoi (YHKIi, OKpiM NpPaBOOXOPOHHHX OpPTaHiB,
JIOCUTHh aKTUBHO 3aJIy4alOThCS TAaKOXK 1 HeJep)kaBHI cy0 ekTH. JlisIbHICTh IHCTHTYTIB
IPOMaJITHCBKOTO CYCHIIbCTBA y LbOMY HANpsiMi BUCHI HAa3MBAIOTh «HEICPIKABHOIO
MPABOOXOPOHHOIO JTISUTGHICTIO», SIKY PO3YMIIOTh SIK «CIEHiali3oBaHy HisUIbHICTb
IHCTUTYTIB TPOMAJSTHCHKOTO CYCIUIBCTBA 13 PO3MIYKY OCiO, IO MEPEeXOBYIOTHCS Bill
NPaBOCYAIS, POKPHUTTS MPaBONOPYIIEHb, OXOPOHHU (i3UYHMX Ta IOPUAMYHHX 0Ci0, 1X
MaifHa, TPOMAJICHKOTO TIOPS/IKY BiJi MPOTUIPABHUX IOCSTAHb IUISIXOM 3aCTOCYBAaHHS
MIPUMYCOBHX 3aXO/IiB BiJIOBIHO /IO BCTAHOBIIEHOT 3aKOHOM Tiporieaypu» [ 1, c. 70].

HeonnopazoBo BITYM3HSHUMH 1 3apyODKHUMHM BUEHHMH 3AiHCHIOBAJIUCS
crpoOM BH3HAYUTH POJb IHCTUTYTIB TPOMAJSTHCHKOTO CYCIIILCTBA Y peamizarii
MpaBoOXOpoHHOI (hyHKIIT HepkaBu. [IeBHE BUCBITICHHS 3HAXOAMIN TAaKOXX MPAaBOBI
3acajiu IisSUTBHOCTI JISpKaBHUX OPTaHiB y bOMY Hanpsimi, popMHU 1 METOAN peartizamii
MPaBoOXOpOHHOT PYyHKIIIT Tomo. OJHAK, HAa HAIITY TYMKY, 115l IpoOJIeMaTHKa y 4eproBuii
pas3 3acBiIuye CBOO aKTyaJIbHICTb, L0 TAKOK 3yMOBJICHO 1 YMCIIEHHUMH 3MiHAMH, SIKUX
3a3Haja 3aKOHOZaBYa cUCTeMa YKpaiHu, 30KpeMa B acIeKTi MPaBoBOi periaMeHTarii
nopsiiKy mpogeciiiHol TisSUIbHOCTI JIepKaBHUX CTPYKTYp, YIOBHOBaXCHHX Ha
BUKOHAHHS MPaBoOXOpoHHOI (pyHKIii. [le TBepmkeHHs € HeOe3miCTaBHUM, aJ[Ke 3a
CydacHMX YMOB CYMiCHA JisUTbHICTh OCTaHHIX — B3a€MOJIis, 3a3Hajia 0araTboX 3MiH,
3YMOBJICHUX YITPOB/KCHHSM 3aKOHOIAaBUMX HOBEJ JI0 TIPABOBOT CUCTEMHU.
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AHaJii3 ocTaHHIX A0C/iMKeHb i myOJikaniii. 3 IEBHOI MEPIOUYHICTIO BUYCHI
3MIACHIOIOTh CIPOOW BHU3HAYUTH POJb IHCTUTYILIH TPOMAISTHCHKOTO CYCHIIBCTBA Y
peadizanii npaBooxopoHHOT QyHKLIT aepxkaBu. JJocuTh BAroMUMH € HalpalfoBaHHS
y 1pomy koHTekcti O. I. Be3manoBoi, sika BH3Haumia, IO «y paMKax peaizarii
MIPaBOOXOPOHHOT PYHKIIIT Aep>KaBH 1HCTHTYIIII TPOMAISTHCHKOTO CyCITUTECTBA MAIOTh
MpaBo 3IIMCHIOBATH LIJECTIPSIMOBAaHUN I'POMAACHKHN BIUIMB HA MPUUHATTS PillleHb
cy0’exTamu peaiizaiii MpaBoOXOpPOHHOT (YHKIIT aepkaBu (K JIepKaBHUMH, TaK
1 Hellep)KaBHUMH), 3alPOBa/UKyBaTH B MEXaX, BU3HAUCHUX HA 3aKOHOJABUOMY
piBHI, BIONOBiAHI MEXaHI3MH KOHTPOJIIO 3a IiSUTBHICTIO 3a3HAUYECHUX CYO €KTIB»
[2, c. 396]. lle milicHO TaK, a/pke TaKli IMOBHOBRXKCHHS 3aKpIILIFOIOTHCS 3a
IPOMAJICHKICTIO OaraTbMa aKTaMH YHHHOTO 3aKOHO/IaBCTBa. Tak, HAlPUKIAl, TJOCUTh
IIMPOKUMH TTOBHOBAKEHHIMH HAJIJICHI TPOMAJChKi 00’ €HaHHS MIOAO 3/iHCHEHHS
IPOMaJICKOr0 KOHTPOJIO 3a AisuibHICTIO mouinii [3], y cdepax 3amoOiraHHs Ta
MIPOTHU/II{ TOMAITHFOMY HACHIIBCTBY [4], mo/10 3anmo0iranHs Kopytmiii [5], 60poTs0i 3
TEpOpHU3MOM [6], MPOTU/IIT TOPTiBii Jit01bMU [7] TOIIO0. Be3yMOBHO BIUIMB iIHCTUTYTIB
IPOMaISTHCHKOTO CYCIIJILCTBA, 1110 HA0YBa€E 37€0UIBIIOTO (POPM KOHTPOITIO € BATOMHUM,
y TOMY YHCIIi 1 TTiJ] 9ac BOEHHOTO CTaHy [8], O/IHaK Ha IbOMY peaJtizailis TOBHOBa)XKEHb
OCTaHHIX HE 3aKiHYY€ThCS.

Pasom i3 ¢opmamu Ta MeToAaMH 3IIHCHEHHS KOHTPOJIIO, 3aCTOCOBAHUMH
IHCTUTYyTaMH TPOMAISHCHKOTO CYCHUIBCTBA, BHUHUKAIOTHh 1€ W HOBI HamNpsMHU
JISUTBHOCTI, IIO pealizyloThesi CyMicHO. SIK 3ayBakylOTb y CBOIX HaIlpalOBaHHIX
10. C. Tkauenxko [9], M. B. Kograuis [10], B. I. llum6atok [11], JI. JI. [IpuxogueHko
[8] Ta iH., MOpPsAIOK, (hOpMHU Ta METOIW B3AEMOJIl OpPraHiB JEp)KaBH Ta THCTHTYIIH
IPOMASIHCBKOTO CYCHIJIBCTBA IOCTIHHO 3a3HAalOTh MEBHUX 3MiH. Pazom i3 TuM,
IPYHTOBHHX JIOCTI/KCHb, CIPSIMOBAaHMX Ha BWU3HAYEHHsI pOJi, cydacHuUX (opm i
METO/IiB, IO 3aCTOCOBYIOTHCA IHCTHTYTaMH TPOMAISHCHKOTO CYCIUIbCTBA 3aJIs
peaizanii npaBOOXOPOHHOI (PYHKLIT HA Cy4acHOMY eTami AEP:KaBHOT'O PO3BUTKY Y
Teopii aJMiHICTPaTUBHO-NPABOBOI HAYKH MOKHU IO 3/iCHeHO He Oyio. Pe3ynbratu
aHaItizy 3apyOiKHUX My OTiKaIiii TaK0K 3aCB1TYYIOTh, 110 JOCBiI KPaiH, pO3TalIoBaHIX
y «Tapsiuux TOUKax» CBiTY, MOXKE HaJaTH JIMIIE MPUOIU3HE YSIBICHHS PO OCOOIUBOCTI
BUPIIICHHS JaHOT MPOOJIEMATUKH, OJHAK JKOJICH HE MOJXKE BIJMOBINATH MOTpedam
VYkpainu Ta BUPINTYBaTH iX MOBHOIO MipOIO.

Meta crarrti. MeToro wmi€i cTarTi € BH3HA4YeHHS poii Ta (GOpM B3aEMOIi
BITYM3HSHUX 1HCTUTYTIB TPOMAJITHCHKOTO CYCIIILCTBA 3 OpraHaMy CEKTOpY Oe3MeKH
Ta 000POHU y KOHTEKCTI peajizallii mpaBooXOpOoHHOI (PYHKITIi.

Buxkiaa ocuoBHoro martepiasay. OnHuM i3 QyHIaMEHTaIbHUX 3aBJaHb ICPKaBH
€ YTBEP/KCHHsI TIpaB i CBOOOJ JIFOJIMHKU Ta IPOMAJSIHUHA HA 3aKOHOJABYOMY PIBHI,
a TIOB’SI3aHUMHM 13 HAUM — 3aKpPIIUICHHS TapaHTii iX peaiizamii, po3poOaeHHS Ti€BUX
MeXaHi3MiB iX OXOPOHHM, 3aXHCTy Ta BiJHOBJCHHS THX, IO Oynu mopymieHi. 3ams
3a0e3reYeHHs BUKOHAHHSI TOKJIa/ICHUX Ha JICP)KaBy 3aB/ilaHb BOHA BU3HAYAE BiJIIOBIIHI
rapaHTii 3aXUCTy TpaB i CBOOO JIOAWHH, IO 3HAXOATH CBOE BTUICHHS y HOpPMax
3aKOHOAABYMX 1 MiJ3aKOHHUX HOPMAaTHBHO-IIPABOBHUX aKTiB.

EdexTrBHE BUpIlIEHHST OKPECIEHUX 3aBJlaHh OOYMOBIIIOE HE JHIIe (HOpMaTbHO-
IOpUINYHE 3aKPITUICHHS TapaHTIi 3aXHUCTy MpaB JIOAWHMA HA 3aKOHOJIABYOMY DiBHI,
ae W CTBOpPEHHS eQEeKTHBHO (YHKIIOHYIOUOIO CEKTOpy Oe3meku i 00OpoHw,
3aJIydeHHs 0 BUKOHAHHS IMX 3aBJaHb I¢ ¥ HEJICP)KABHUX IHCTUTYIIH, MIsSIBHICTH
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SKHX TIOB’s3aHa abo Oe3rmocepelHbO CIpsIMOBaHA Ha 3a0e3MeueHHs, OXOPOHY Ta
3aXHCT MpaB i CBOOOJ JIOJWHU Ta TPOMAISIHUHA Bl MPOTHUIIPABHUX IOCSTaHb SK 3
00Ky ropuINYHUX 1 Pi3HuHHX OCi0, Tak i 3 OOKY MpPEACTAaBHUKIB JIEpXKaBH, 30KpeMa
BHCOKOTIOCTABIICHUX YMHOBHHKIB, JAEPKABHUX CIYKOOBIIIB TOLIO.

Ha cywacHOMy erami Jgep:kaBHOTO pPO3BUTKY YKpaiHH, BIaJa BXKHBAE
Pi3HOMAaHITHI 3aX01H, CIIPSIMOBaHi Ha 3a0e3neueHHs eeKTUBHOrO (YHKLIOHYBaHHS
cexTopy oboponu Ta Oe3neku. Lle CBO€ ueprorw 3yMOBIOE MOTPEOY MEPiOAUIHOTO
MepersTy iXHIX TOBHOBAKEHD Ta OI[IHKH MisITFHOCTI, 3 METOI0 BU3HAYEHHS CIIOCO0IB
1 Mozesiel ONTHUMAaIbHOI PO3CTAHOBKHU CUII 1 3aC00iB, ()OPMYIIIOBaHHS ONTUMAIbHUX
PEKOMEHJAIIM 110710 BJIOCKOHAJICHHSI TXHBOI MPAKTUYHOI IiSUIBHOCTI, Ha IijCTaBi
aHaji3y 0coOJIMBOCTEH AISUTBHOCTI ITUX OPTaHiB TOIIIO.

BignosinHo no 3akony Ykpainu «lIpo HamionampHy Oe3neky YKpaiHW» CEKTOp
Oe3rneku i 00OPOHM TIPE/ICTABICHUI CHCTEMOIO OpraHiB JAep)KaBHOI Biasy, 30pOWHHX
Cun Yxpaiay, BiHCHKOBHX (pOpMYBaHb, YTBOPEHHX BIATIOBIHO /IO TIOJIOXKEHb YHHHOTO
3aKOHO/IaBCTBA, IPABOOXOPOHHHUX 1 PO3BilyBaJIbHIX OPraHiB, a TAKOXK JCPKABHUX OPraHiB
CIICIIILHOTO MPU3HAYCHHSI, YITOBHOBKCHHUX HA peali3allito MPaBOOXOPOHHHUX (YHKIIIH,
CHJI IIMBLIBHOTO 3aXHUCTy, CTPYKTYp OOOPOHHO-TIPOMECIOBOTO KOMIUIEKCY YKpaiHH,
y TOMy 4YHCHi W TpOMaisH i TPOMaACBKHX 00’ €lHaHb, 3aTy4eHHX /0 3a0e3MeUCHHS
HaIllOHAJILHOT Oe3mexku YkpaiHu Ha J0OpOBUIBHUX 3acafax. HuM ke BU3HAYEHO, IO
JUSUTBHICTD  TIEpEpPaxoBaHUX CyO’€KTiB mepeOyBae TiJ JIEMOKPAaTUYHUM IHMBLTEHIM
KOHTPOJIEM 1 CIIPSIMOBaHa Ha 3aXUCT BiJl 3arpo3 HaIlIOHAILHKX iHTEpeciB Ykpainu [12].

Ilinm cumamMu Oe3nekd 3aKOHOMABLEM PO3YMIIOTBCS IPABOOXOPOHHI  Ta
pO3BimyBaJgbHI OpraHd, JCp)KaBHI OpraHW CHEIaThbHOIO TPHU3HAYCHHS 3
MPaBOOXOPOHHUMH (DYHKIISIMH, CHJIM LWBUIBHOTO 3aXHCTy W 1HINI OpraHd, Ha
aki KoHcTuTymiero Ta 3akoHaMu YKpaiHu TokianeHo (yHKmii i3 3a0e3medyeHHs
HaIlioHAIBHOI Oe3rekn Ykpaiaw [12]. 3 HaBeAcHUX BU3HAYCHb OYCBUIHUM € TE, IO
MIPaBOOXOPOHHUM OpraHaM BiZIBOIUTHCS JOCUTH BaroMa poiib y 3a0e3redeHHi K 0e3-
MEeKH, Tak i 000poHU. BogHouac 10AaTKOBO 3aKOHOJABIIEM BHOKpPEMIICHA 1 MPaBOO-
XOpOHHA (PYHKIIiS, AKa HAJEXKHUTh /10 OAHIE 3 caMOCTIMHMX (DYHKIH Jep:KaBH, 10
3MIIHCHIOETHCS B MEXaxX CYJ0BOI, 3aKOHOaBUO1 Ta BUKOHABYO1 Biiau [13, c. 103].

Momo 6e3mocepeHHOr0 BU3HAYCHHSI TUX OpPraHiB, sKi MOKYTh OyTH BiJHECEHi
JI0 KaTeropii MpaBOOXOPOHHUX, BApTO 3ayBaKUTH, IO CHUCTEMa IPABOOXOPOHHUX
OpraHiB CTaHOBUTb OpraHiuyHy CKJIaJOBY 4YacTHHY CYyCIHiIbCTBA, HPOIYKT HOTO
JUSUTBHOCTI, BIITBOPEHHSI MEHTANITETY 1 PiBHS IIMBUTI3AI[IfHOTO PO3BUTKY [1, c. 69].
3aranbHOI0 03HAKOIO, 3a SKOIO TIEBHHUI OpraH MOKe OyTH BiTHECEHO JO ITi€i Kareropii
€ 3aBJIaHHS, HA BUKOHAHHS SIKOTO CIIPsIMOBaHa Horo npodeciiiHa qisUIbHICTD, SIKUM SIK
MU BXKE 3a3Haualii, € OXOPOHA, 3aXKCT 1 BIJIHOBJICHHS MOPYIICHUX MPaB 1 3aKOHHUX
IHTepECiB JTIOAWHA Ta TpoMaasarHa. CaMe TaKui HapsM — € OCHOBHUM Y TisSTTLHOCTI
MPaBOOXOPOHHMX OPTaHiB 1 BinoOpakeHuid y TekcTi KoncTuryuii 1 3akoHiB Ykpainu, a
TaKOX THIINUX €BPOTEHChKUX AepxkaB [1, c. 70-71] Ta HiIKOM BIATBOPIOE i OCHOBHMIA
HaIpsM 1X TisTTEHOCTI.

[IpaBooxopoHHa QyHKIiS NpUTaMaHHa BIAacHE JepkaBi 1 ii camocriiiHa
peatizailisi IHCTUTYTaMH IPOMaJITHCHKOTO CYCIIbCTBA HeMOXJIuBa. Lle BinOyBaeThes
JUIIe y B3aeMomii 31 3ragannMu opranaMu. [Ipw mpomy BakimmBo Opatw 10 yBarw,
10 Ha BIJIMIHY BiJI OpTraHiB JIepyKaBHOI BIIa/IM, SIKI HA ITiJICTaBi MOJOXEHb cTaTTi 19
Kouncturytii Ykpainu 3000B’s13aHi JAisITH JIMIIE HA IMMIJICTaBl, Y MEKaX MOBHOBAKCHb
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Ta y crocio, nependaueHuit KoHncrutyier ta 3akoHamu YKpainu [14], aisuibHICTH
IHCTHUTYIIIIl TPOMAaJITHCHKOTO CYCITIILCTBA MOXE BiOyBaTHCs y Oyab-akux (opmax i
METO/AX, 33 BUKJIIOYCHHSIM THX, 110 IPSIMO 3a00pOHEHI 3aKOHOM.

Hapa3zi B 3akoHOmAaBCTBO YKpalHU BHECEHI 3MiHU y TOPSAOK NPUITHHEHHS
JISUTBHOCT1  JIGSIKUX ~ 1HCTHTYTIB TPOMAJISHCBKOTO CYCHiJbcTBA. Buxonmsum 3
(dakTHUHHX pealid, y SKUX nepeOyBae Hamia JepiaBa, LUIKOM OOIPYHTOBaHOIO €
3a00pOHa MisTBHOCTI THX OpraHi3ailiii, ycraHoB, 00’€lHaHb TPOMalsH (CTPYKTYp
IPOMAJISTHCHKOTO CYCHUJIBCTBA), IO CHPSIMOBAaHA Ha (IKBIJAIIKD HE3aJIeKHOCTI
VYkpainu, 3MiHy KOHCTUTYLIHHOTO Jafy HACHJIbHMLBKAM MIJISIXOM, IOPYLICHHS
CYBEpEHITeTy 1 TepUTOpiasbHOI MIJIICHOCTI JAep kKaBH, MiAPUB ii Oe3nmeKH, He3aKOHHE
3axXOIUICHHSI JIep’KaBHOI BIIaJiM, MPOINAaraHay BiiHH, HACWIILCTBA, Ha PO3MATIOBAHHS
MDKETHIUHOI, pacoBoi, pemniriiiHoi BOpOKHEYi, MOCSraHHA Ha mpaBa 1 cBOOOIU
JIOJIMHM, 370pOB’S HACENleHHS, NpomaraHay KOMYHICTUYHOTO Ta/abo HaIlioHaj-
COLIITICTHYHOTO (HAIMCTCHKOI0) TOTANITAPHUX PEXKUMIB Ta iXHBOI CHMBOIIIKH,
MOPYLIEHHSI PiBHOIPABHOCTI TPOMajsH 3aJIKHO BiJ iX pacH, KOIbOpy UWIKipH,
MTOITHYHUX, PETTIHHUX Ta IHIINX TEPEKOHAaHb, CTATi, €THIYHOTO Ta COIIaJbHOTO
MOXOJKEHHSI, MAHOBOTO CTaHy, MICIs IMPOXXUBaHHs, 32 MOBHMMH a00 IHIIMMHU
O3HAaKaMH; TIOMIMPEHHS BiAOMOCTEH, IO MICTATh BUNPABAAHHS, BHU3HAHHS
MIpaBOMIPHOIO, 3aTiepeueHHs 30poitHoi arpecii Pocitickkoi @eneparrii npotu Ykpainu
...; IpOTIaranjy pociiicbKOro HalCTCHKOTO TOTATITAPHOT'O PEXKUMY, 30poitHOT arpecii
Pociiicekoi @enepanii npotu YKpainu, CHMBOJIKM BOEHHOTO BTOPIHEHHSI POCIICBKOTO
HAIIUCTCHKOTO TOTANITAPHOTO pexuMy B YKpainy» [3]. Takox 3a pimieHHAM cyny
Mae OyTH TMPHUIIMHEHO [iSUILHICTH OpraHi3alliif, KepiBHUKM abo yIOBHOBaKEHi
MPECTAaBHUKH SKAX 3aCy/DKEHI 32 BUMHEHHS 3JI0YMHY NPOTH OCHOB HalllOHAJIBHOT
ocsmeku. lle 3abe3medyeThcss TONOKCHHSIMH 3akoHiB YKpaiHu «IlIpo rpomancheki
o0’eqnanus» [3], «I[Ipo mpodeciiini cminky, iX mpaBa Ta rapanTii IisubHOCTI» [15],
«IIpo cBoOOay coBicTi Ta peniriiiHi opranizauii» [16]. TakuM 4MHOM, HE3aIEKHO BiJ
oprasizamiifHoi popmu, y BUNIAJIKY IMiATBEPKEHHS (DaKTy CIIPSIMOBAHOCTI TisITBHOCTI
OCTaHHBOI B OKPECIICHHX HampsMax, BOHA IMiJUIsATae MPUIMHEHHIO, HE3aJEeKHO Bij
HAasBHOCTI OY/Ib-SIKUX IHIIMX OOCTaBHH.

Pearnizanisi mpaBooxopoHHOi ¢yHKuii BinOyBaeTbcsi y meBHuX (opmax. Lls
Karteropiss y Teopil aJMIiHICTPaTHUBHOTO TIpaBa BXXMUBAEThCS IS IMO3HAYCHHS
30BHIITHBOTO BHPAKEHHS IISUTBHOCTI, MEX KOHKPETHUX YIPABIIHCHKUX Jii, IO
3IIHCHIOIOTECS Oe3M0cepeIHbO Cy0’€KTaMM YIIPABIiHHSA, SIK 30BHIIIHIN MPaKTUYHUN

BUSB JICP)KABHO-YNPABIIHCHKOI JISUIBHOCTI. BuXonsuu 3 BHUKJIQIEHOTO, CIIiJI
KOHCTaTyBaTH, 110 (POPMY IisTIHHOCTI 3/1€0LTBIIOT0 PO3YMIIOTh K aTpUOYT BiAHOCHH,
SIKUM TIPUTAaMaHHUH YIPaBIiHCHKUN XapakTep. Y KOHTEKCTI JiSUIbHOCTI iHCTHUTYTIB
IPOMAISIHCHKOTO CYCHUILCTBA 3arajbHONPUHHATUM € BHOKPEMIJICHHS MOHATTS (hopM
B3a€MOJI] IHCTUTYTIB TPOMaJSHCHKOTO CYCHIBCTBA W OpraHiB AEpiKaBHOI BIIAIIM,
OpTraHiB MiCLIEBOI'O CAMOBPSAYBaHHS TOLIO.

3anexxHo Bia (pakTy perjamMeHTallii akTaMd YHHHOTO 3aKOHOJABCTBA THUX YH
IHITUX CIIOCOOIB 1 METOMIB, IO 3aCTOCOBYIOTHCS IPABOOXOPOHHWMH OpraHaMu i
IHCTUTYTaMH TPOMAJSIHCHKOTO CYCHIJILCTBA, BUOKPEMIIIOIOTh IPABOBI Ta HEMPABOBi
(hopMu B3aeMO/IiT OCTAHHIX.

Jo mpaBoBux QopM B3aeMOmil IHCTUTYTIB TPOMAISHCHKOTO CYCIIJIbCTBA
3 iHcturytamu AepkaBu O. M. CembopkiHa BiZHOCHTBH: 1) ydyacThb iHCTUTYTIB
IPOMAISIHCBKOTO CYCHUILCTBA Yy HOPMOTBOPYIM JISUTBHOCTI JiepKaBU [UIIXOM
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3aJy4eHHs iX PEICTABHUKIB 10 PO3pOOJICHHS i 00rOBOPEHHS MPOEKTIB HOPMATUBHO-
MPaBOBUX AaKTiB; 2) 3aJy4eHHS IMPEICTAaBHUKIB I1HCTUTYTIB TPOMAISHCHKOTO
CYCIIBCTBA 1O 3IIMCHEHHS MPaBO3aCTOCOBHOI JiSUIBHOCTI JAEP)KaBH ILUIIXOM
Ha/IIJICHHS] OCTaHHIX JTOJJATKOBUMH MOBHOBaXCHHSMHU; 3) y4acTh y MPAaBOOXOPOHHIH
JISUIBHOCTI JIEPKABH 1 OJIATa€e y TAKUX OBHOBAXECHHSX: IIPABO CKJIAJaTh MPOTOKOJIN
0po  agMIHICTPAaTHBHI MPABOMOPYLICHHS; Y4acTh I1HCTUTYTIB TI'POMAJSHCHKOTO
CYCIUIBCTBA Y AISTIBHOCTI OpraHiB BHYTPIIIHIX CIIPaB 1010 3a0e3MeUeHHs] OXOPOHH
TPOMAJICHKOTO TTOPSIKY; peaizallii mpaBa BXXKUBATH CIIUIBHO 3 MPaIliBHUKAMH TTOJIIIT
3aXOMiB MO0 MPUITMHEHHS aJMIHICTPaTUBHUX MPABOMOPYILICHD 1 3JI0YUHIB; Y4acTi
BKa3aHUX IHCTUTYTIB CIILJILHO 3 OpranaMu J{epkaBHOT MPUKOPIOHHOI CITy>KOM YKpaiHu
B OXOpOHI Jiep>kaBHOTO KOopaony [17]. IloxiOHI GpopMu BHOKPEMITIOIOTH i BITYW3HSHI
BueHi [18, c. 4-5; 19]. Buxonsuu 3 BUKJIaIEHOTO, MOYXKHA 3pOOUTH BUCHOBOK, IIIO pe-
anizaiis npaBooxopoHHOI (QyHKIIT y mpaBoBii (opMi rapaHTye MOXKIIMBICTH IPOBE-
JIEHHs Cy0’ €KTaMH B3a€MOJIi1 KOMITIEKCY 3aXO0/liB, Mepe0adeHnX MOIOKEeHHSIMH YHH-
HOT'O 3aKOHOJABCTBA, 32 PE3YJbTaTOM YOTO HACTA€ MEBHHUM pPe3ynbTar, HallOBHEHUH
IOPUIMYHUM 3MICTOM, SIKWU CHPUYMHSIE HACTAHHS FOPUIUYHO 3HAYMMHUX HACIIJIKIB.
CnymHo BigzHadatote M. I1. I'yproBepkwii 1 C. C. €ciMoB, 1o nposiBamu i€l Gpop-
MU € YKJIaJICHHS IBOCTOPOHHIX aKTiB, 3[1MCHEHHS CIUTLHUX MTPABO3aCTOCOBHUX AKTiB
o/10 TpeTix ocid [20, ¢. 125].

HemoonnHokolo € B3aeMOfis 1HCTHUTYTIB T'POMAJISHCHKOTO CYCIIJIBCTBA
il NpaBOOXOPOHHMX OpraHiB y HenpapoBiii (opwmi. Ii HasBHiCTH 3ymoBICHA
BIJICYTHICTIO IOJIOKEHB, IO BPETYJIHLOBYBAIM O IXHIO CYMICHY IisIbHICTB. Binbin
AKTUBHO Ha Cy4YaCHOMY eTall pO3BUTKY YKpaiHCBKOI Jep’KaBU Ta CYyCIIJIbCTBA
BCTYMAIOTh Y B3a€EMOMII0 IHCTUTYTH I'POMAJSTHCHKOTO CYCHIJIbCTBA 3 1HCTUTYTaMHU
JIep)KaBu y HempaBoBi (opMmH, 1[0 BiAOYBa€eThCs B yMOBaxX Bijaciui 30poitHOT
arpecii cynpoTUBHUKA. AJKe TIepe]l CYCIIUTECTBOM 1 TPaBOOXOPOHHUMH OpraHaMu
BUHUKAIOTh HOBI 3aBJaHHS Ta IOCTAIOTh CKJIaJHI BUKIWKH, [0 BHMAararoTh
BUKOPUCTAHHS Ta 3aJy4eHHS [0 IMi€l AiSUIBHOCTI, 3 METOK 3a0e3NeyeHHs
ii edeKkTHBHOrO TPOBA/PKCHHS, I1HCTUTYTIB TPOMAASHCHKOTO CYCIIIBCTBA,
OpraHi30BaHOCTI y HEBIAKIAJHOCTI KOMILJIEKCY TIEBHUX MOJIiH.

B3aeMopisi iHCTUTYTIB I'POMaISIHCHKOTO CYCHUIBCTBA W 1HCTUTYTIB JIEpXKaBH Y
KOHTEKCTI peajizaiii mpaBooXopoHHOI (hyHKIII Moke HaOyBaTH i iHmmx (opm. Taxk,
JI. A. MenbHMK 110 TEPCIEKTHUBHUX (OPM B3a€MOJIl Aep:KaBH 1 TPOMaIsSHCHKOTO
CYCIUIBCTBA BIIHOCUTH: 1) B3a€EMOJJONIOMOTY JIEPKaBH 1 TPOMAJITHCHKOTO CYCITiIbCTBA
B MIPaBOBii (opMi; 2) y9acTh TPOMAISTHCHKOTO CYCITUIBCTBA B 3MIMCHEHHI JepKaBHOT
BIIQ/IM IIUIIXOM BIUTUBY Ha HEi 4epe3 3aco0M MacoBoi iHQopwmarii; 3) criBmpalrto
IPOMaJISTHCHKOTO CYCIUIBCTBA 1 JICpIKaBH 110 aJIaNTallil 10 peaJbHUX YMOB Pi3HUX (hopM
BIIACHOCTi, BKJIFOYAIOYM MPHUBATHY BIIACHICTh Ha 3eMII0; 4) CHiBIpalns iHCTUTYTIB
TPOMAISIHCBKOTO CYCIIBCTBA 1 JIEpyKaBHOI BJIAAM y BHPIIICHHI BHYTpPiAEp:KaBHUX
COLIANBHUX 1 KyJIBTYPHUX MPOOJIEM: OXOpPOHA JIOBKILIS, PO3BUTOK HAyKH, OXOpPOHA
3II0pOB’s, OCBiTa, KyJIbTypa Tomio [18, c. 5].

logo cun 00OpPOHW, TO TYT IHCTUTYTH TPOMAaJISHCHKOIO CYCHIJIbCTBA
BCTYMAIOTh Yy B3a€MOJiI0 y (opMi HalaHHS PI3HUX BHJIB JIOMIOMOTH, 30KpeMma:
1) MaTepiaTbHO-TEXHIYHOI 1 IPOAOBOILYOI JOITIOMOTH; 2) OpraHi3arii KaHaIiB 0OMiHy
BIHCHKOBOTIOIOHEHHUX; 3) 3AiliCHEHHS iH(OpMaILiifHOro cnpoTuBy; 4) pi3HOMaHITHOT
MeIMYHOI Ta peadumiTamiiiHOl JONMOMOTH YKpaiHCBKHM BiiiCbKOBUM; 5) 30ip 1
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JOKYMEHTYBaHHs (DakTiB BOEHHHX 3JIOYHMHIB, YYMHEHHX OKYNaHTAMH Ha TEPHUTOPIii

Ykpaiam; 6) momyKy 3HUKINX O0e3BicTh Jroaei [21, ¢. 25-26]. Ll mo3uris € mijkoM
CIyITHOIO. 3 MOMEHTY IHOBHOMACIITa0HOTO BTOPTHEHHSI JOCHTH Baromi 3yCHIUIS
00’eZIHaHHS TPOMAJSIH BXXHMBAIOTh 32Ul €BaKyallii HacelleHHS 3 30HU BEJICHHS
AKTUBHUX OOMOBWX Iifi, THMYACOBO OKYIOBAHHX TEPUTOPIA. 3 IIi€I0 METOIO Taki
oprasizaiii akTUBHO BUKOPHCTOBYIOTH COLIiaNbHI MEPEXKi, Y SIKMX BOHH OTPUMYIOTbH
iH(hOpMAIIit0 He TUTBKH Bij OCI0, K1 0€3M0CepeIHRO TOTPEOYIOTH TAKOT JIOTIOMOTH, aJie
1 3aTyJaloTh TPOMAISIH JI0 TIONTUPESHHS 3aIUTIB PO HaaHHS MaTepialbHO-TEXHITHOT
JIOIIOMOTH, HEOOXIZHOI 3ajJisl BUKOHAHHS TaKUX 1. AKTHBI30BaHa IISIBHICTD
OCTaHHIX 1 B MOIIYKY 0€3BiCHO 3HUKJIMX IIMBIJIBHUX TPOMAJISH 1 BIHCHKOBHX, a TAKOXK
Y’KUBAIOThCS 3aX0/U 100 IOMIYKY HOJOHEHUX Ta 1X M0JaJIbIIOTO 3BUIbHEHHS.

Buknanene 3acBiguye MpOaKTHBHUM MiAXiA 1HCTUTYTIB T'POMAISIHCHKOTO
CYCIIJILCTBA JIO peajtizailii MpaBOOXOPOHHOI (PyHKII Ta, B IIOMY, 3a0e3CUCHHS
(hopmyBaHHS 0€3MEKOBOTO CepefioBUINA. Y 3B’SI3Ky 3 UMM, BUHUKA€ aKTyalbHE
MUTaHHS PO T€, YU OTPEOYIOTh HOPMATHUBHOI peryIaMeHTalil HOBi BUAN AiSTBHOCTI —
B3a€EMOJIi, SKUM YMHOM iX MOXe OyTH BpPEryJbOBaHO, HUISXOM peaiizamii sSKuX
METO/iB BOHA BiTOYBa€ThCSI.

BucnoBku i mpomo3muii. [HCTUTYTH TpPOMaasSHCBKOTO CYCHiJIbCTBA YKpaiHH
B CyYaCHMX YMOBax JOCHTh YacCTO BCTYMAIOTh Y B3a€EMOJIiI0 3 CEKTOPOM Oe3leku i
oboponn. lle BimOyBaeThcst W y KOHTEKCTI peaizamii mMpaBOOXOPOHHOI (yHKIIT,
aJKe TPOMaJCHKICTh, 30KpeMa W 1HCTHUTYTH T'POMAASHCBKOTO CYyCIIiIbCTBA, Hapasi
YCBIJIOMJIFOIOTh CBOIO BAaroMy poOJIb Ta 3HAYUMICTh YKHTHX HUMH 3aXOMiB IS
(opmyBaHHS OE3MEKOBOTO CEpeIOBHUINA B JepkaBi. [IeBHOIO Mipor0 CHpHSIIO
KOHcoJifanii 3yCuib 1HCTUTYTIB J€pKaBH Ta T'POMAISHCBKOTO CYyCIHiJIbCTBA
MOBHOMACHITA0HE TPOTHUIPAaBHE 30pOWHE BTOPTHEHHS Ha CYBEPEHHY TEPHUTOPIIO
VYkpainu, BOAHOUYAC 1€ 3yMOBMJIO 1 BiJIIyKaHHs Ta )OPMYBaHHS HOBUX aJIbTEPHATUBHUX
¢dopm ixHBOT B3aEMO/I1.

TumoBoto € ximacudikamiss ¢GopM B3a€EMOAIl 1HCTUTYTIB T'POMaISIHCHKOTO
CYCIIIBCTBA Ta OPTaHiB CEKTOPY Oe3Ieku i 000OPOHM 3a MiACTABOIO iXHBOI IMPaBOBOT
pernmaMenTtanii Ha mpaBoBi Ta HempaBoBi. Cepen MpaBoBHX (GOPM MOXKYTh OyTH
BHOKPEMJICHI: y4acTh B OOTOBOPEHHI HOPMATHBHO-IIPABOBHUX aKTiB, IO CTOCYIOTHCS
IpaB, CBOOO 1 3aKOHHHX IHTEPECIB JIOIUHU Ta TPOMAISHUHA; peajizamis OKpeMHX
MTOBHOBAKEHb Ta JICSIKUX BHUIIB TiSUIBHOCTI, IO CTOCY€ETHCS 3a0€3MEUECHHS, OXOPOHHU
Ta BIJHOBJICHHS 3rajlaHuX MpaB, cBoOOJ Ta iHTepeciB. HempaBoBumu dopmamu
B3a€EMOIIT 3aJTUIIAETHCS MisTBHICTD, IO ITOB’s3aHa Ta CIpSMOBaHa Ha 3a0e3MeUeHHS
MaTepiaibHO-TEXHIYHUX 1 COLialbHUX MOTPEO ceKTopy Oe3neKu Ta 000POHH Ta SIKa He
TSITHE 32 cOOO00 HACTAHHSI FOPHIUYHO 3HAYNMHX HACIIJKIB.
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iz

FORMS OF INTERACTION OF CIVIL SOCIETY INSTITUTIONS WITH
SECURITY AND DEFENSE SECTOR IN THE CONTEXT OF THE
IMPLEMENTATION OF THE LAW ENFORCEMENT FUNCTION

Summary

The activities of civil society institutions became important in the conditions of martial
law. Proactive citizens use all legally permissible means to restore the disturbed security envi-
ronment and repel the armed aggression of the aggressor country. Today, civil society institu-
tions also play an important role in the implementation of the law enforcement function of the
state. This, first, consists in the protection, protection and restoration of violated rights and free-
doms, as well as the legitimate interests of a person and a citizen. Therefore, the task of solving
many scientific problems is now updated. This also applies to such a task as determining the
role of formalized structures of civil society in implementing the law enforcement function of
the state under modern conditions, determining the forms and methods used by them.

Based on the results of the study, it was determined that a whole complex of bodies, on
which, among other things, the implementation of the law enforcement function also relies,
represents the defense and security sector. It is emphasized that the active consolidation of the
efforts of state institutions, in particular the security and defense sector and civil society, is due
to the full-scale invasion of the aggressor country. It was determined that in order to assert and
protect the rights and freedoms of a person and a citizen, the mentioned subjects quite often
enter into legal forms of interaction that lead to the occurrence of legal consequences. Illegal
forms of interaction between the security and defense sector and civil society institutions are no
less common. It was determined that non-legal forms of interaction should be understood as ac-
tivities related to and aimed at ensuring the material, technical and social needs of the security
and defense sector and which do not entail the occurrence of legally significant consequences.

Keywords: civil society, security and defense sector, law enforcement function, form,
interaction, law enforcement body.
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OCOBJIMBOCTI CTPAXYBAHHS B COEPI KIHEMATOI' PA®IT

Jlana craTTs TpUCBSYEHA NMTAHHSAM HaJaHHS [OCIyr CTpaxyBaHHS B o00iacTi
kinematorpadii. Crnix 3a3HauMTH, IO JJaHa TeMa Majo BHMBYEHA H TOMY BHHHUKAE HH3Ka
MATaHb, SIKi CTOCYIOTBCS OCOONMBOCTEH CTpaxyBaHHS B KiHOBHpOOHMITBI. CTpaxyBaHHS B
JaHii cdepi TOACHKOI MiSITPHOCTI HEOOXiTHE, OCKIIBKH 1€ JO3BOJUTH, Y BUNAIKy HACTAHHS
MIEBHUX CTPAXOBHX BHIIAJKIB, YHUKHYTH MaHHOBHX BTpaT. [l0 TOTO K, OCKIIBKH CTBOPEHHS
KIHOTBOPY MOB’s3aHE 3 IEBHUMH PU3UKaMH JIJIsi BAKOHABIIB (KackaaepiB), TO JUIS 3aXHCTY iX
IHTEpEeCiB, MPOAIOCEPOBI (KIHOKOMITAaHI{) CJIiJl OMIKYBAaTHUCS CTAHOM IXHBOTO 3J0POB’SI, JKUTTS
i Ge3rexy. YKiIaJgaHHs JOrOBOPIB CTPaxyBaHHs, SIK, HAIPHUKIIAL, MEIHYHE CTPAXyBaHHS, CTpa-
XyBaHHS KUTTS, CTPaXyBaHHs BiJl HSIACHOTO BHIIA]IKY, JO3BOJIATH HAJICKHUM YMHOM MOA0ATH
PO IO KaTeropiro y4acHHUKIB 3HIMAJIBHOIO Iporecy. Mae miclie pu3uK 1 B MaifHOBIH cdepi
KIHOBHPOOHUIITBA: BUMYIIECHI IPOCTOi, 3arn0enb JeKopallii, ncyBaHHs peksizuty. Lli pusuku
TaKOX MOBUHHI MiJUIATaTH CTpaxyBaHHIO. J{iCHO, pU3UKIB Y pO3MISAHYTIN Tany3i JOCUTh 0a-
rato. He3axaroun Ha NpoLecH BIOCKOHAJECHHA TEXHIYHMX MOMIHMBOCTEH, SKi JO3BOJISIOTH
3armobiraTu 3a3HAYCHUM PH3UKaM, BCE-TaKH IPOTPec HE MOYKE TIOBHOIO MipOIO 3aXHCTHUTH BiJl
HeOe3rmek. MexaHi3M CTpaxyBaHHsSI CTa€ 3alo0KHOI0 Miporo, sKa J03BOJISE KOMIICHCYBaTH
BTpaTH. Y CTaTTi pO3MIISAAI0THCS OCOOIMBOCTI CTpaxyBaHHS TBOPUOI IPyIH, 10 Opajia y4acTb
y Tpolieci CTBOpPEeHHS KiHO(DIIbMY, @ TaKOXK OCOOJIMBOCTEH CTpaxyBaHHs MaiiHa. besyMoBHO,
TEOPEeTHYHI PO3pOoOKHM B M rayry3i HEBEIHKi, aje HayKOBI CTaTTi Ta Mpalli, sIKi CTOCYIOThCS
caMe CTpaxyBaHHS, JAlOTh MOKJIMBICTh HaAali JOCTI/DKYBaTH OCOOTMBOCTI CTpaxyBaHHS
B cdepi KiHOBUPOOHHUITBA. PO3BUTOK AK KiHOIHIYCTpii, Tak i CTPaxoBOi CIpaBH, IO3BOJISIE
3pOoOUTH BICHOBOK TIPO T€, IO KiTBKICTh CTPAXOBUX MPOAYKTIB i MpodecioHamiB, ki OyIyTh
HUMH 3aiiMatucs, Oyae 30UThIIyBaTUCh. lle MO3BOIHMTH 3aXWCTUTHCS BiJl PU3HKIB Yy HaHIN
cdepi, a pO3BUTOK KIHOCTpaxyBaHHs Oy/ie IIIKOM IPUPOHNAM Y KIHOTHIYCTPIi.

KuiouoBi cjioBa: mocnyru crpaxyBaHHs, KIHOBUPOOHHUIITBO, BUKOHABIII, METUIHE CTpa-
XyBaHHS, CTpaxyBaHHs MaifHa, KiHemaTorpadiqanii 100y TOK.

MocTranoBka npoodaemu. Kinemarorpad, sik chepy JTHOACHKOI isTIBHOCTI HEOO-
X1THO po3msaaarTy 3 pizHUX cTopiH. OHIET 3 TAKUX CTOPIH € 3aCTOCYBaHHS CTPaxyBaH-
HSl TIEBHUX PU3MKIB MIPU CTBOpPEHHI KiHOTBOPY. CTpaxyBaHHS € JOCUTH €(EeKTUBHUM
[IPaBOBUM 1HCTPYMEHTOM, SIKHH JTO3BOJIMThH 3a0€3MEUUTH 3aXUCT IHTEPECiB (Hi3MIHUX
oci0, mo Opanu ydacTh y KIHOBUPOOHHMIITBI (aKTOpH, KacKaJleph), a TaKOK 3aXUCT
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MalHOBUX IHTEPECIB YChOT0 KiHOIpOILeCy B mijioMy. HeoOXigHO po30ynoByBaTu JaHy
chepy B CTpaxoBiil TisSITBHOCTI.

AHaJi3 0CTaHHIX T0CTiIKeHb i mydmikamiid. AKTyalbHICTh TUTaHb, OB’ I3aHUX
3 TOHSTTSM CTPaxOBHX TIOCHYr Ta iX O3HAK, MiATBEPPKYETHCS IMyOIiKallisIMH,
MIPEeIMETOM SIKUX € Tpo0JIeMH MOCIyT cTpaxyBaHHs, cepen skux: O. O. 'amankosa,
I'. O. Inpuenxko, I. B. Kpasen, H. Minoscbka, J[. M. CremanoBu4 Ta iH. OjmHak,
MUTaHHS, TIOB’sI3aHi 31 CTpaXxyBaHHsAM y KiHemarorpadi, B FOPUINYHIN JiTepaTypi He
BHCBITJICHI B IOCTaTHIH Mipi.

Mera crarTi. MeTor CTarTi € BUSBICHHS OCOOJMBOCTEH HAJaHHS IOCIYT
cTpaxyBaHHs B chepi KIHOBUPOOHHIITBA.

Bukian ocnoBHoro marepiamy. 3akon Ykpaiam «lIpo crpaxyBaHHS» Hajae
MOJKJIMBICTH 3aCTpaxyBaTH Pi3HOMaHITHI BUMIAJIKU B PI3HUX cepax KUTTENISITBHOCTI.
J1o HUX MO>KHA BIIHECTH CTPaxyBaHHsI 1 )KUTTSL, 1 3710pOB s, 1 MaliHa, 1 pU3UK CTUXIHHUX
TuX Ta iHme. YUMHHNH 3aK0H PO CTpaxyBaHHS BU3HAYAE, 110 CTPAXyBaHHS — II€ «BHU]I
IUBUIBHO-TIPABOBHX BiJIHOCHH ILIOJIO 3aXUCTy MaiHOBHX iHTepeciB (izndyHuX 0ocib Ta
IOPUIMYHUX 0Ci0 y pa3i HaCTaHHsI MEBHUX MOAIH (CTPaxoBUX BHIIA/IKIB), BU3HAUCHHX
JIOTOBOPOM CTpaxyBaHHS a00 YHHHAM 3aKOHOJABCTBOM, 32 PaXyHOK T'POIIOBUX
¢doHIIB, IO (GOPMYIOTHCS NUISIXOM CIIaTH (PI3UMHUMHU 0c00aMU Ta FOPUIUYHAMHU
0co0aMH CTPaxOoBUX TUIATEXKIB (CTPAXOBHX BHECKIB, CTPAXOBUX MPEMiil) Ta JTOXOMIB
Bil po3MimieHHs KOomTiB mux ¢oHmiB» [1]. MawoTh Miclie BHIAIKHA, TaK 3BAHOTO
KOMIIJIEKCHOTO CTpaxyBaHH. [1il KOMIZIEKCHUM CTpaxyBaHHSM MPUAHITO PO3YyMITH
MaKeT, Y SIKAI BXOJMUTH KUIbKa TTOCITyT. BHKOPHUCTOBYBATH «KOMIUIEKCHEY CTPaxyBaHH:I
JIOTTYCTAMO B PI3HUX Taly3sX HiSUIBHOCTI, B TOMY 4YHCHi, U y cdepi CTBOpeHHS
kinemarorpadiuynoro no0ytky. CrpaxyBaHHS B KiHemartorpadi SBise SCKpaBUil
MpPUKIIa MOAI0HOTO KOMIUIEKCHOTO CTpaxyBaHHS. 3arajlbHOBH3HAHUM PO3yMiHHSM
TaKOT0 BH/y CTpaxXyBaHHS € «... CTpaxyBaHH: (DiIbMY BijI Herepe10aueHnX BUTIAIKIB,
TaKuX SIK XBOpoOa akTopa a00 BMHUKHEHHS CTUXIHHHMX JMX, IO HPU3BOIATH 0
3aTPUMOK y po3kiiaji piiemiB. 1le Takok MOXe BKIIOYATH MOKPUTTS BiJl HEIIACHUX
BHITAJIKIB, SIKi TMPU3BOIATE JIO TOIIKODKCHHS OOJIaHAHHS TIi1 Jac 3ioMkm» [2]. Bi-
JIOMO, IO JIii MO0 CTBOPEHHIO KiHeMaTorpadidyHoro MoO0YyTKYy MOB’S3aHi HE TUIBKH i3
TBOPYOK JISUTBHICTIO HOr0 aBTOPIB, aje ¥ CKIAQAHUM TEXHOJOTIYHUM IIPOIIECOM.
Llelt 1OCHThH CKIATHUHA «MEXaHi3M» BHMarae 4iTkoi poOOTH SK TBOPUOI TPYIH, TaK i
BUpoOHNYO01. CTpaxyBaHHS OKPEMHUX HAIPSMKIB JIiSUTBHOCTI [0 CTBOPEHHIO KiHODIIbMY
3a0e3rneyye 3axXHCT IHTepeciB yciel 3HIManbHOI Tpynmu. MokHa PO3MOJUIMTH IIi
HaIlpsIMKH B TaKHWH CITOCIO: CTpaxyBaHHS 3HIMaJIbHOI T'PYITH, BKIIOYAIOUH aKTOPIB;
CTpaxyBaHHS MaiHa (PEKBI3WT, JAeKopalii, 3ByKOBE H 3HIMallbHO-OCBITIIIOBAJIbHE
yCTaTKyBaHHS, TUTIBKH, HETATHBHU); CTPaxyBaHHsS 30MTKIB BiJl BAPOOHHUYHUX MTPOCTOIB;
CTpaxyBaHHS BiAIIOBIAaNBFHOCTI BUPOOHUKA (PiTbMy (KIHOCTYis, MIPOJIOCED) TIEpe
TpETiMH 0COOaMHU.

CrpaxyBaHHS TBOPYOTO CKJIaay 3HIMABHOI TIPyNH JOMYCKA€ CTpaxyBaHHS
Bil (pI3WYHMX KaJITB, HACTaHHS HEINIACHOTO BHIIAJKy, XBOPOOW, BiJ CMepTi,
BTPaTH Mpane3JaTHOCTi. 3HIMaJbHUN TPOLEC MOB’S3aHUH HE TINBKH 13 TBOPUYUMHU
MOMEHTaMH CTBOpPEHHs (QUIbMy, ajie W 3 eKCTPEeMaJbHOIO [isUTbHICTIO. Y XOi
BHKOHAHHS OCTaHHBOI, MOXIIMBI HerepeadadeHi 00CTaBHHH, SKi MOXKYTh ITPHUBECTH
JI0 TpaBM, KaJilTB, BTPATH Mpale3JaTHOCTI 1 T. i. Y IbOMY BHIIQJIKy CTpaxyBaHHS
MOJKE TIEBHUM 3MICTOM «IIOJICTIIUTH» MaTepialbHi BUTpaTH Ha JiKyBaHHs. J{Js
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MoTepe/DKEHHS Henepe0adeHnX BUIATKIB, 3 0OKy KIHOCTY.ii abo mpojatocepa, y
BHITAJIKy HETpaIre3gaTHOCTI OKpeMHUX OCi0 3 OCHOBHOTO CKJIaay 3HIMAJIbHOI TPYIIH,
Ha KOPHUCTh KIHOCTYii a00 MpoJfocepa CTpaxyroTh aKTOPiB, sIKi BUKOHYIOTh OCHOBHI
poui. IlikaBo, 1110 CcTPaxyrTh HE TUILKA BUKOHABIIIB TOJIOBHUX POJICH, alie i aKTOPIB,
SIKI HE BiTIrparoTh TOJIOBHI POJIi, a € 3aIPOIICHUMH «3HAMCHUTOCTSMI». BiJIbI TOTO,
Ma€ Miclie MPaKTUKa, KOJIU CTPaxyBaHHS XKHUTTS aKTOPIB 0(hOPMITIOETHCS Ha KOPHCTh
BUpoOHUKa ¢inbMy. OTxe, BUrojoHaOyBaueM IMpH TaKOMY CTpaxyBaHHI OyayTbh
BHCTYTIaTH He OJM3BKI akTopa, a mpoatocep i Kinoctymaid. Lle mae cBoe mosicHeHHs. Y
BUIAJIKy CMEPTi, a00 BTpaTH MpaLe3aTHOCTI aKTOpa 30UTKH BUHUKAIOTh Y BUPOOHUKA
KiHO(QIbMY. Y 3B’SI3Ky 3 HaCTAHHSIM CTPaxOBOTO BHUIIAJAKY, 30KpeMa y Mpojrocepa,
BHHHKAIOTh Tpodeciifai mpoOiemMu, TOB’s3aHi  abo i3 3aMiHOI0 akTopa, abo i3
3aKPUTTSAM MPOEKTY B mijioMmy. Lle moBHOIO Miporo BiJIMOBiIa€ OJHOMY 13 NMPHUHIIUIIIB
CTPaxoBOl JisTIbHOCTI — BIILIKOJYBaHHS B MEXKax pealibHO 3arojIistHoro 3o0utky. He
MOJKHA He MTOTOJIUTHUCS, 1[0 BTPATa aKTOPOM TPAIe3/IaTHOCTI, y 3B’ 513Ky 3 OTPUMaHUMHU
KaJinTBaMH (TpaBMaMHM), BIUIMBAE HA BECh MOJANIBIINK 3HIManbHUI npouec. Pobora
HaJl CTBOpEHHsM (iIbMy MOXKe OyTH TpHUIMHEHAa Ha HEBH3HA4YeHUIl mepion, ado
30BCiM 3ynuHeHa. MaTepiaibHi 30UTKH, IKi OyIyTh MOKIIaJIeH] Ha BUPOOHUKA PiTbMYy,
MOBHHHI OyTH 4aCTKOBO MOKPHUTI CTPAXxOBKOIO akTopiB. KpiM akTopiB, J0roBOpH Mpo
HaJaHHS CTPAXOBUX MOCJTYT TOBUHHI OyTH yKiajieHi Ha KOPHMCTh KackajepiB. Ixme
JKUTTS ¥ 340pOB’SI B MOMEHT 3IICHEHHS HUMU TIpOodeciiHOl MisUTbHOCTI B TPOIIECi
CTBOpEHHS (PiIbMY 3 BUKOPHUCTaHHS HEOE3MEUHHMX TPIOKiB, TAKOXK € PU3MKOBUMH Ta
HebOesneuHuMu. ToMy TBOPILIM QilTbMy HEOOXITHO O(OPMIISTH i MEINYHY CTPAXOBKY
1 CTpaxOBKYy BiJ HEMIACHWUX BHIMAJKIB, 1 cTpaxyBaHHSI >XUTTA. llomiOHa Momens
MIPaBOBIIHOCHH 0 HAJIaHHIO CTPAXOBUX IOCIYT IIJIKOM JIOTiYHA i BUIIpaBaHa.

[lpu crpaxyBaHHI aKTOPCHKOTO CKIQJy 3HIMAIBHOI TPYIU MOKHA BUKOPHUCTO-
BYBATH TaKi BUJM CTPAXyBaHHsI SIK: CTPaXyBaHHS XKHUTTS, CTPAXyBaHHSI BiJI HEIIACHOTO
BUIAJIKY, MEIMUHE CTpaxyBaHHs. L{i BUIU cTpaxyBaHHS MOXKYTb OyTH BUKOPHCTaHI IS
3axXHCTy MarepialbHUX iHTepeciB cTopiH. KpiM Toro, mpu ykiiajgaHHi JOroBOpiB Mpo
repenady MaifHOBHX TIPaB aKTOpPaMH TBOPIEBI ¢inbMy, (Tpojrocep, KIHOKOMIaHi)
B 000B’A3KOBOMY HOPSIKY IIOBHHHA OyTH 3apiKcOBaHAa yMOBA IO BHJ CTPaxyBaHHS
akTopa (kackanepa). Lle mosiCHIOEThCS TUM, IO AisUTLHICTD, TIOB’si3aHa 31 CTBOPSHHSM
KiHO(DITBMY, € PU3UKOBOIO ISl 3a3HAYEHOI TPyNH TBOPIIB. Tak, y 3MICTi IOTOBOPY
3 apTUCTaMU-BUKOHABLSIMHU Y po3aiii «OcoOMBI YMOBM» MOKHA BKIIFOUUTH MYHKT,
IO CTOCYETHCS CTPaxyBaHHsI ITaHOT KaTeropii cy0’eKTiB CyMiXKHUX MpaB. BBaxkaemo,
0 MeJINYHE CTPaxXyBaHHSA B JAHOMY BHIIAAKy OyJe MOBHOIO Miporo 3abe3rmeuyBaru
iHTepecH BHKOHABIB, OCKIIbKM HaJaHHA MEIUYHUX TIOCIYT, HeperdadyeHux
UM BHJIOM CTpaxyBaHHS JIO3BOJIUTH, y BHIAQJKy XBOpOOHW, a00 TpaBMYBaHHS Yy
HaWKOPOTIIUI TepMiH HAJATH BiIMOBIIHY MEAWYHY TOIIOMOTY W JITAaTH MOXIIUBICThH
MIPOIOBXKYBATH 3HIMAJIBHUH MpOIecC.

TakoX MpH CTBOPEHHI KIHO(QUIbMY BUHHKAIOTh PU3MKH BTPATH, YUIKOJKECHHS
MaiiHa, mo 3abe3mneuye 3HIMaIbHUKA mporec. (s 3axucTy MallHOBHX iHTEpeciB y
Uil 9acTHHI KiHOMpOILECY AOpeYHUM Oyae o(pOpPMIICHHS JIOTOBOPIB MPO HaIaHHS
CTPaxOBHX TIOCIYT, TPEIMETOM SIKMX OyAe cTpaxyBaHHs MaiiHa. Tak, MOMIJIHBO
3acTpaxyBaTH MaiHO KIHOCTY[il BiJl TaKMX PHU3WKIB SK: MOXKEXKa, CTUXIHHI JHXa,
30ii KOMYHaJbHHX CHCTEM, a CaMe OIaJOBaIbHHUX, KaHali3almiiHuX. bimpmr toro,
3BYKOBE 1 OCBITJIIOBaJIbHE 00JIaJIHAHHS MOXKe OyTH 3acTpaxoBaHe BiJ onaJiB, 3MiHU
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MPUPOJHUX YMOB, SIKi MOXKYTh BIUIMHYTH Ha IXHIO eKcIulyaramito. locuTs goporum
Oyze cTpaxyBaHHS Pi3HOTO poay Aekopariid. OcoOIMBO 1€ CTOCY€EThCS ICTOPUYHHUX,
KOCTIOMHUX (iJIbMiB.

Takox HE0OXiJJHO 3BEPHYTH yBary Ha Te, 0 BXKJIMBHM € CTPaXyBaHHs 3HATOTO
MaTepiaiy, TOOTO TUIiBKH. Bakko mopaxyBatu peanbHH 30MTOK y BUIIAAKY BTPaTH
rwniBky. Panime Oyno mpuUHHATO NpU CTpaxyBaHHI IUIBKH JUIMTH OIOIUKET (DiabMy
Ha METpH Ul BH3HAYCHHsSI BapTOCTi (pakTU4HO 3HsTOro merpa. Ha choromHi icHye
1HIIIa MOJIEJNb cTpaxyBaHHs. CaM HEraTUB CTPAXyeThCs HA BITHOCHO HEBEIHKY CYMY, a
MOTIM JIOBOAATHCS MMOHECEHI CTPaxXyBaJlbHUKOM BHIATKH MO 3HOMKaX.

OTxe, TOrOBOPH MPO HAJAHHS MOCIYT CTpaxyBaHHs B cdepi KiHOBUPOOHUITBA
HEe TUTPKH MOJIMBO YKJIaJaTd, ane i HeoOximHo. lle morpiObHo, Hacammepen, aus
3a0e3MeYeHHs] HOPMAJIbHOTO TIPOLIECY CTBOPEHHSI KIHOTBODY.

3akoH VYkpainu «[Ipo crpaxyBaHHs» He BIIHOCHTH CTpaxyBaHHS B cdepi
CTBOpEHHS KiHemarorpadigHoro A00YyTKYy 10 OOOB’SI3KOBHX BHUIIB CTpPaxXyBaHHS.
Oco0nuBicTIO O0OB’SI3KOBOTO  CTpaxyBaHHsS € 3000B’si3aHHA  OOOB’SI3KY  JJIst
¢iznvHuX a00 IOPUINYHUX OCi0 (CTpaxyBajbHHKIB) 3 OOKYy 3aKOHIB, SIKHH MOJsIrac
B 00OB’SI3KOBOCTI yKJIaJaHHS JOTOBOPY CTpaxyBaHHSA. AHANI3YyIOUH IEpelliK BHIIIB
CTpaxyBaHHS, SIKi HaJeXaTb A0 OOOB’S3KOBOTO, MOXHA 3pOOMTH BHCHOBOK, IO
3a peaizallifo MEepIIoro BHJY BIIANOBIJAE JEp)KaBa, 3aBASKH BBEJCHHIO IEBHHX
3aKOHOJABYMX aKTiB, y SKHX IPOMUCYIOTHCSA HAWOUTBIN 3HaunMi muTaHHSA. OTXKe,
oOmacth kiHemarorpadii He Moke OyTH BiHECEHa 10 THX c(ep KUTTEAISIIBHOCTI,
SK1 MiJJISATaloTh 000B’SI3KOBOMY CTpaxyBaHHIO. OOOB’SI3KOBE CTpaxyBaHHS 3aXHIIA€
IHTEpEeCH CYCIHIIbCTBA B IIIJIOMY, a He TIJIbKM OKpeMHX rpoMaisH. Ll xapakrepuctuka
BKa3ye Ha Te, L0 HACTaHHS Oy/Ab-SIKOTO CTPaxOBOTO BHIIAJIKY B MPOLECI CTBOPEHHS
KiHOQ1ITBMY, TI0 BEJIMKOMY PaxyHKY, HE MO>KE BIUIMHYTH Ha BCE CYCIUIBCTBO B LILIIOMY.
Take mosicHeHHS iIKOM JioriuHe. JIoOpoBiIbHE CTpaxyBaHHS — II€ MIpeporaTHBa HE
TIBKH JIep>KaBHUX, ajie i NPUBAaTHUX KOMIaHil. Takui 3aXUCT 3aBXKI1 IPOBOIUTHCS
Ha JOOpPOBUIBHHX 3acajiax, 3 OCOOMCTOI IHILlIaTHBH CTpaxyBaibHWKa. Ha mpaktuii
BOHO pEaJi3yeThCs 3a JONOMOTOI0 YKIAAAaHHS BiIOBITHOTO JOTOBOPY, Y SKOMY
MPONHCYIOTHCS BC1 MUTaHHS, OB’ s13aH1 3 BAKOHAHHAM 3aCTEPEKHUX YMOB. [Ipu ibomy
TaKUi JIOTOBIp 3aBXKIAM CYIPOBOUKYE CTpaxoBuil mosic. JloOpoBiibHE CTpaxyBaHHS
Ma€ KiHIEBUI CTPOK, SAKHH MPOIMUCAHUHA y JOKyMEHTaxX. Y BUMAJKY CTPaxyBaHHS B
cepi KIHOBUPOOHHIITBA, TI€ MIJTKOM YKJIaIA€EThCS B PAMKH JIAHUX BiTHOCHH.

[Tocnyru crpaxyBanHs B chepi kKiHeMaTorpada MoxKHa PO3IIISTHY TH SIK KOMITJICKCHI,
SKi MICTATH y c00i: CTpaxyBaHHS akTOpPiB (KacKalepiB); CTpaxyBaHHS PEKBI3HTIB i
JIeKOpaliii; CTpaXyBaHHS 3BYKOBOTO M 3HIMaJIbHO-OCBITJIIOBAIBHOTO YCTaTKyBaHHS;
CTpaxyBaHHsl 30WUTKIB BiJi BUPOOHUYMX TPOCTOIB; CTpaxyBaHHS BiAMOBIJAIBLHOCTI
Tepea TPETIMU 0COOaMH.

Crin 3ayBaKUTH, 10 3aBIAKU 3akoHy Ykpainu Bix 17.12.2021 p. Ne 1985-IX,
1HO3eMHHM KOMITaHisIM rapaHTy€eThCsl KOMIIeHcallist 25% BUTpaT pu KiHOBUPOOHUIITBI
B YKpaiHi Ta BiICyTHICTh MOKJIMBOCTI CTpaxyBaHHS PU3HKiB KIHOBUPOOHHIITBA, PA30M
3 BIICYTHICTIO BiAMOBiAHUX (il iIHO3EMHUX CTPAXOBUX KOMIAHIH, YHEMOKIIMBIIOE
BUKOHAHHS JJAHOTO 3aKOHY B pEaIbHOMY KUTTI.

IIpomec cTBOpeHHSI KiIHOTBOPY — 1€ MPOIIEC, KU MMOB’sI3aHUI 3 HEHMOBIPHOIO
KUIBKICTIO pHu3HKiB. OQOpPMIICHHS JOTOBOPIB MPO HAAAHHS TOCIYT CTpaxyBaHHS,
IIJIKOM MOXX€ OyTH HAJIMHMM 3aXUCTOM Bij Oe3iiui HemepeadaueHUX BHITAJIKIB.
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BBaxkaeMo, 1110 TTOJIOKEHHS PO CTPaxyBaHHs MOBUHHE OYTH OHI€IO0 3 ICTOTHUX YMOB
JIOTOBOPIB y cdepi kKinemaTorpadii.

Bucnosku i npono3unii. Ha mincrasi BukiIageHOro MoxkHa 3poOUTH BUCHOBOK
PO Te, L0 MPOIEC CTBOPSHHS KIHOTBOPY € JIOCUTh PU3UKOBOIO JISUTBHICTIO. 3aBISIKA
CTpaxyBaHHIO Ili PU3UKH MOXYTh OyTH 3HIKeHi. CTpaxyBaHHS B Taly3i KIHOBUPOOHH-
LTBa € CKIaAHNUM. Lle mOosSICHIOETBCS TUM, 10 JOTOBOPHU MPO HAAAHHS MOCIYT CTpaxy-
BaHHS YKJIQJIAIOThCS 1 ISl 3a0€3MEUCHHS KHUTTS Ta 3[0POB’Sl aKTOPiB (KacKaaepiB), i
JUTS 3a0e3IedeHHs MaifHa, sIKe HaJIeKUTh KIHOCTYy il (TIpOItocepoBi).
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FEATURES OF INSURANCE IN THE FILM INDUSTRY

Summary

This article is devoted to the provision of insurance services in the field of cinematography.
It should be noted that this topic has been little studied, and therefore a number of questions
arise that relate to the features of insurance in film production. Insurance in this area of human
activity is necessary, because it will allow, in the event of the occurrence of certain insured
events, to avoid property losses. Moreover, since the creation of a film work is associated with
certain risks for performers (stuntmen), in order to protect their interests, the producer (film
company) should take care of their health, life and safety. And the conclusion of appropriate
insurance contracts, such as: medical insurance, life insurance, accident insurance, will allow
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you to properly take care of this category of participants in the filming process. There are also
risks in the property area of film production. This is forced downtime, and the death of scenery,
and damage to props. These risks must also be insured. Indeed, there are a lot of risks in the
industry under consideration. Despite the ever-improving technical capabilities that make it
possible to prevent these risks, progress still cannot fully protect against dangers. Insurance is
just that «magic wand» that will compensate for losses. Undoubtedly, theoretical developments
in this field are small. But scientific articles and works that relate specifically to insurance
provide an opportunity to further explore the peculiarities of insurance in the field of film
production. The article discusses the features of the insurance of the creative team involved in
the process of creating a movie, as well as the features of property insurance. The development
of both the film industry and the insurance business allows us to conclude that there will be
more and more insurance products and professionals who will deal with them. This will protect
against risks in this area. Moreover, the development of film insurance will be quite natural in
the film industry.

Keywords: insurance services, film production, performers, health insurance, property
insurance, cinematograph.
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OCOBJIMBOCTI PEAJI3AIII TIPABA ®I3MYHOI OCOBHU HA
3HUIEHHS IHOOPMAIIIL CTOCOBHO CEBE (ITPABO HA 3ABYTTS)

VY craTTi BH3HAYEHO 3MICT MOHATTS MpaBa (i3MUHOI 0COOM Ha 3HUIICHHS iH(OpMaIii
CTOCOBHO cebe (mpaBo Ha 3a0yTTs) SIK OJHOTO i3 HAWBAYXIMBIIINX €IEMEHTIB IpaBa (Hi3uaHOT
ocobu Ha iHPOpPMALII0 CTOCOBHO cebe, sIKe MOJIsrae y MOXKIMBOCTI (i3uuHoi ocodn
BUMaraTi BUJAJCHHS a00 3HMIICHHS MEPCOHANBHOI iH(pOpMalii. ABTOPOM BH3HA4YEHO,
1o npaBo (i3HUHOT 0cOOM Ha 3HMIEHHS iH(popMaIii cTocoOBHO cebe mae (izuuHii 0co0i
MOXIJIMBICTh KOHTPOJIOBATH HASBHICTH Ta MOMMPEHHs iH(opmallii cTocoBHO cebe, Mo
MOJK€ 3aml00IrTH HEeCKIHYEHHOMY PO3MOBCIODKEHHIO NepcoHaNbHOI iH(popMalii ¢iznaHOoi
0co0M Ta MOTCHIIIHHOMY 3aBIaHHIO INKOAM i abo il KOHQIACHIIIHOCTI B MallOyTHROMY.
ABTOpPOM BH3HAUCHO, III0 BarOMHI BHECOK B PEryJIIOBaHHI MpaBa Ha 3a0yTTs B KOMIUIEKCI
3aKOHOJIaBCTBA 11010 3aXKUCTY MEPCOHATBHUX JaHuX 3ailicHeno €C, amxke Pernamenrom €C
2016/679 chopmoBani yMOBH HAOYTTSI TAKOrO MpaBa, MiJACTaBU OC3yMOBHOTO BHKOHAHHS
3amuTy Ha BUAANeHHS iH(popMmarii mpo cebe Ta BHUNAAKH, Y SKHX II€ TPaBO MOXe OyTu
oOMexeHnM. THM HEe MEHII, OCTaHHIM HE BPaxoBaHO YBECh 00CST MepcoHaNbHOI iHpopMartii,
IO JOCTATHBO YCKIIAJHIOE MEXaHI3M peatizalii [poro npasa.

B mpomeci mpoBeneHoro ananizy BH3Ha4e€HO Takox BiacyTHicte y CHIA enunoro
(enepasbHOrO 3aKOHOJABUOTO PETYJIOBAaHHS IpaBa Ha BUAAICHHS a0o 3a0yTTs 1 cynosa
NpaKkTUKa 3arajoM HE 3aJ0BOJIbHSE [I030BH IOA0 BHUAAJICHHS iH(OpMarii mpo cede,
nocuiarounuch Ha HOpMHU llepmoi mompaBku Kowcturymii. Y Kanami nuBinsHI HOpMH
3aKOHOJIaBCTBA 30CEPE/PKEHI HAa OKPEMHUX BHITAJKAaX peaji3allii mpaBa BUMaraTH BUIaJCHHS
a0o BWIIpaBIICHHS MEBHOI iH(OpPMAI MepuopKepesioM, MpoTe y mpaBoBoMy moii Kanamu
He BU3HA4YCHO NpaBo OyTH 3a0yTuM. [IOHATTS LMBLIBHOTO MpaBa OyTH 3a0yTHM Yy PO3yMiHHI
MIPaBOBOT CUCTEMH B YKpaiHi TeX HE BU3HAUCHO.

[lincymMoByrouM aBTOp 3a3Hadvae, IO CyAoBa mpaktuka €Bporeiicbkoro Cymy 3 mpas
JIIOZIMHU Hapasi choKycoBaHa Ha BCTAHOBJICHHI KPUTEPiiB Ta MK OaaHCyBaHHS MK CTATTEIO
8 €Bpormeticrkoi KoHBEHIII1 3 TTpaB JTroanHu (€KI1JI) Ta mpaBoM KOHTpoOIepa TaHUX Ha CBOOOITY
BHpPaXEHHsI NOTJIiB 3rigHo 31 crarrero 10 €KIIJI B wactuni 3abe3neuenns npasa (iznanoi
ocobu Ha 3a0yTT4. | B YKpaiHi Hapasi Tex MOoCcTae rocTpe MUTaHHI HEOOXIAHOCTI PEryJIIOBaHHS
npaBa ¢i3nyHOi ocodu Ha iH(OpMalil0 CTOCOBHO cebe, OCOOIMBO B YacTHHI 11 mpaBa Ha
BUJIQJICHHS Takol iH(pOpMaIlii Ta peryJioBaHHs MeXaHi3My peaiizauii npasa (i3uuHOi ocodu
Ha 3HUIIEHHS 1HpopMaIlii po cede.

KurouoBi cioBa: mpaBo Ha 3a0yTTs, IpaBO Ha BUAANICHHA 1HOpMAIIii Ipo cede, mpaBo
¢izuuHOi ocoOM Ha iH(pOpMAIiI0 CTOCOBHO cebe, mpaBo (i3MUHOI 0COOM HA 3HHUILCHHS
iHpopMmarii cTocoBHO cebe, MpaBo Ha MPUBATHICTh, KOHTPOJIEP, NEPCOHAIbHA 1H(POPMAIis,
NepCOHAJIbHI JIaHi.

© C. Il.Tenemes, 2023
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IMocTranoBka npodemMu. PO3BUTOK CydacHOT0 [IU(PPOBOrO CYCIIIbCTBA TOTPEOYE
OHOBJICHHA 1 TpaHchopmarlii CHCTEeMH OCOOHCTHUX HEMaWHOBHX IIpaB (i3HIHOI
ocobwu, y ToMy uncii ipaBa (izuuHoi ocoOu Ha iHpopMaIllito ctocoBHO cebe. Hapasi
[HTEepHET-Mepeka CIpuiMaeThCs K IHCTPYMEHT, SIKHIA, 3 OJIHIET CTOPOHU, Ma€ ITUPOKE
OXOIUICHHS Ta € PYIIHOIO CHJIOI0 CyYacHOT'O TPOIIECY MONITUYHOI Ta €KOHOMIYHOT
JIEMOKpaTHu3allii; a 3 iHIIO0i CTOPOHH, 13 MOIIMPEHHAM [HTepHETy Ta coliaabHUX Meaia
MOCHITIOEThCS TTPoOIeMaTHKa MOPYIICHHS paBa JOAWHU Ha KOH(DineHuiiHicTh. [Ipu
[IbOMY, SIKIIIO TIPABOBI MEXaHI3MU peai3arii i 3aX1CTy OCOOMCTHX HEMaHOBHX TIPaB
¢iznuHOi 0CcOOM B peanbHOMY >KUTTI MOXKHA BBa)KaTW JOCTaTHHO PO3POOJICHHMH,
TO aHAJIOTIYHI MPaBOBI IHCTPYMEHTH Ul OHJIAMH-BIIHOCHH TepeOyBaloTh Ha CTajii
(hopMyBaHHS, aKTUBHOTO OOTOBOPEHHS 1 IIOTOYHHUX AUCKYCIH.

Y HayKoBil CHUIBHOTI CBHOTOJHI AKTHBHO TPHUBAIOTH IOLIYKH BiJOBIAHUX
METO/IiB MiIBUIIEHHS OYyTTs Oe3neku Qi3HIHUX 0Ci0 y BipTyaabHOMY CBIiTi HUISXOM
BpaxyBaHHs acIleKTiB OHJIaWH-CEpPEeJOBUINA y HOPMax YMHHOIO 3aKOHOIABCTBA.
3Ha4yHa KUIBKICTh HAYKOBHUX JOCIHIPKEHb SIK CYyTO TEOPETUYHOIO, TaK 1 MPaKTHYHOTO
XapakTepy OCTaHHIM YacoOM TMPHUCBSYYETbCS MHUTAHHSIM 3aXUCTy II€PCOHAIBHOT
indopMmarii ¢iznyHOi 0coOu, sfKa BHACHINOK |HTEpHET-akTHBI3alii CycHiibCcTBa
cTajla MaKCUMallbHO AOCTYyNHOI0. Y cBiTii HaOpanHs umHHOCTI GDPR (General
Data Protection Regulation, 3arajibHuii perjiaMeHT MPO 3aXUCT JaHUX — PerjiameHT
€C 2016/679) akTUBHO pO3TIANAECTHCA HEOOXIMHICTh 3aXUCTYy TAKOXK 1 «HOBHX»
HEMalHOBHX TIpaB (i3MYHOT 0coOu, 30KpeMa mpaBa (Pi3MYHOT 0cOOM HA 3HMIICHHS
iHpopMariii crocoBHO cebe (paBo Ha 3a0yTTs1). OAHUM 13 IEPCIEKTUBHUX Y [LOMY
HampsMy 3aKOHOJABYMX pIlIeHb, MPUHHIATHX €BporelickkuM COr030M 3a OCTaHHI
POKH ILOJIO 3aXMCTY NEPCOHATBHHUX TaHMX, € MPaBO OyTH 3a0yTHM, SIKE TO3BOJISIE
JIFOJIMHI KOHTPOJIFOBATH CBOT JIaHi, pO3MIILIEH] OHJIAMH.

AHai3 ocCTaHHIX mocaimkeHb i myoOaikamiii. JlocmmkeHHIM TpoOIEM
pearizamii mpaBa Ha 3a0ytTs 3aiimanucs O. Kamitenko, H. Kyninun, Jx. Jleiipn,
. A. Penin, A. C. CnaBko, X. Conomon, B. O. Tokapesa, ne Xeep C. Ta iHImii.
3aranom JOCTi/DKEHHS 30Cepe/KYyIOThCS Ha MpOoOJIeMaTHIll BU3HAYCHHS ITpaBa Ha
3a0yTTsl, aHaNi31 iCHYI04O01 CyJJOBOI MPAKTHKH, TOPIBHSJIBHOTO aHANi3y Pi3HUX KpaiH
1010 BU3HAUCHHS KOHIICTITY «IIpaBa Ha 3a0yTTs» Ta HOro IMILIEMEHTAIlli y CYI0BUX
PIIICHHSAX TIPU PO3TISAlL MPAKTHYHUX CUTYaIllil, a TAKOXK Ha MUTAHHAX HEOOXiITHOCTI
3a0e3reyeHHs] OalaHCyBaHHS NMPHBATHUX Ta CYCHUIBHUX 1HTEpECiB MIOA0 MpaBa Ha
MPUBATHICTh Ta paBa Ha CBOOOy CAMOBUPAKEHHSI.

MeTor0 cTaTTi € JOCIIKEHHSI Cy4acHOro CTaHy IPAaBOBOIO PETYJIOBAHHS Ta
IUBUIBHO-TIPABOBOTO 3aXMCTy mpaBa (¢i3uuHoi 0coOM Ha 3HUILEHHS iH(opmMarmii
CTOCOBHO cebe (1paBo Ha 3a0yTTs) SIK eJIEMEHTY paBa (Hi3nuHoi 0coOu Ha iH(OpMAILit0
CTOCOBHO cebe.

Buxkiaa ocHoBHOro marepiajy. ['obanbHa KoM I0TepHU3allis CycIiIbCcTBa Ta
MacoBe TIOIMPEHHs [HTepHeTy NMpHU3BeNH 10 3HAYHHUX 3MiH, Cepell SKHX BHKINKAIOThH
3aHETIOKOEHHS MOXKJIMBOCT] BTPYYaHHS B IPUBATHE XKUTTS JIIOJUHH, 110 MOXKE, Y CBOIO
4Yepry, IPU3BECTH JI0 MOPYLICHHS! OCHOBHUX IpaB moauHu. [Ipu npomy A. C. CrnaBko
3a3Havya€, MI0 CyYaCHHWH Karajor TpaB JIIOJAWHU, BCTAHOBICHHU pErioHaJbHUMH
Ta YHIBEpCAIbHUMH aKTaMHu, (OpMyBaBCs TPOTITOM KIUTBKOX CTONITh. HuHi,
He3Baxkatoun Ha 3ycwuis OOH, Pagu €pomnu, €Bponeiicbkoro Coro3y Ta A€AIKHX
THIIX OpraHi3amiil, MpakTHKa MPaBOOXOPOHHOI AISUTLHOCTI IEBHOIO MipOIO «BiICTAE)
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BiJl BUKJIMKIB, SIKi TOCTAIOTh MIEPE]] KOMIT IOTEPU3AIIi€l0 MpaB JitoauHu [7]. BusHanum
Cy0’€KTHBHHM TIPAaBOM OCOOW € TIPAaBO JIFOAWHH HAa HETOTOPKAHHICTH IMPHUBATHOTO
XKHTTS, AK€, BIATMOBIAHO [0 3arajbHOro miaxoay €sponeiicbkoro Cyay 3 npas JIIOJHHY,
CKJIaJIA€ThCSI 3 YOTHUPHOX EJIEMEHTIB: TpaBa Ha TAEMHHIIO NPUBATHOTO JKHUTTH,
CIMEHHOI0 >KUTTS, HEAOTOPKAHHOCTI JKUTJIA Ta JINCTYBaHHA. | 3aXUCT epcoHaNbHOI
iHpopMalii BU3HAHO MalouuM (yHAaMEHTaJIbHE 3HAUYCHHS ISl 3A1HCHEHHS 0c00010
CBOTI'O TIpaBa Ha MMoBary 0 MPUBATHOTO Ta CiMeHHOTO XUTTs [ 18].

OmuauM 13 HAMBaXKJIMBIIIMX €JIEMEHTIB IpaBa 0coOW Ha iH(OpMAIlil0o CTOCOBHO
ceOe € ii mpaBo Ha 3HMLICHHS Takoi iHopmanii abo mpaBo Oyt 3a0yTHM (IPaBO
Ha 3a0yTTs), CyTh SIKOTO IIOJIATAa€ y MOXJIMBOCTI (i3u4HOT 0coOM BHUMAratu
BHIAJICHHS a00 3HUIICHHS iH(OpMaIlii CTOCOBHO ceOe. 3 MHUPOKUM MPOHUKHEHHSIM
y TOBCAKIEHHE >KUTTS JIIOJICTBA MOXJIMBOCTeH IHTEepHeTy, KMl MIiCTUTH OaraTto
iHpOpMaIlii, IKy BOKKO CHCTEMaTH3yBaTH, BiA(iIbTpyBaTH, a TUM Oible BUAAIHUTH,
peaumizamist mpaBa Ha 3a0yTTs HaOyBae OCOOIMBOTO 3HAYEHHS. 3 OTJISAY Ha T€, IO
¢yHKLIOHYBaHHS [HTEpHETY He mepeTuHae HaIlOHATBHI KOPAOHH, 3aX0H, BXKUTI Ha

HaIllOHAJILHOMY piBHI, He 3aBkau edekTuBHI. ToMy MoropKyeMocs i3 3ayBaXKCHHSIM
A. C. CnaBko 1m0/10 He0OXiTHOCTI y3ro/KyBaTH TapaHTii JOTPUMAaHHS I[LOTO IpaBa
Ha perioHalIbHOMY Ta yHiBepcasbHOMY piBHsX [18].

[IpaBo Oyt 3a0yTuM (TIpaBO Ha 3a0yTTsA) a00 MPABO Ha 3HMIICHHS iH(OpMAIIii
CTOCOBHO ceOe Hajae (i3udHIi 0c001 IHCTPYMEHT KOHTPOIIIO Ha/ BIACHUMH JaHUMH
3 MeTor iX 3axucry. Lle Moke 3amoOirTh HECKIHYEHHOMY PO3MOBCIOKEHHIO
nepcoHanbHoi iHGopMmarii GiznuHoi 0cOOM Ta MOTEHIIHHOMY 3aBIaHHIO IIKOH il 200
11 KOH(IACHITIHHOCTI B MAOyTHHOMY.

3Ha4YHM BHECOK y PEryIIOBaHHi mpaBa Ha 3a0y Tt 3aiiicHeno €C. Tak,y 2010 pomi
€BpokoMicis novana podory Haja po3podkoro Permamenty €C 2016/679 nipo 3axuct
MepCOHANIBHUX JIaHUX, a y 2012 portii B omy0i1ikoBaHOMY TIPOEKTI MicTuiacs ct1. 17, y
SIKIM IeTalbHO OMMCAHO MPaBo Cy0’€KTIB JaHUX OyTH 3a0yTHMH Ta PaBO BUMAaraTu
BUIaJIeHHS iHQopMaIii Ta TaHuX cTOcoBHO cebe. Hanani crarTs Oyna BIOCKOHAIEHA
Ta JOMOBHEeHa €Bporelickkoro Pamoro ta €Bporneticekum Ilapmamentom [9]. Janum
Pernamentom BU3Hau€HO OOMEKEHHSI Ha 3aCTOCYBaHH MTpaBa Ha 3a0yTTs. Tak, mpaBo
Ha 3a0yTTS HE 3aCTOCOBYETHCS Y HACTYNMHUX BUmangkax (4. 3 cr.17 Permamenty €C
2016/679):

1) xomu 0OpoOKa rmepcoHaIbHUX JaHUX HEOOXinHa JUIs peasi3alii mpaBa Ha CBO-
0oy BUpa)XeHHS MOMISIIB Ta iHQOpMaIlii;

2) DOTpWMaHHS IOPHIMYHAX BUMOT 3aKOHOAaBcTBa €Bporelickkoro Coro3y Ta
Jep>KaB-4JICHIB Ta BUKOHAHHS 3aBIaHb, 10 BUKOHYIOTHCSl B CYCHIUJIBHHUX iHTEpecax
a0o0 B paMKax BUKOHaHHs O(DilliHUX TOBHOBAKEHD, IIOKJIAJICHAX Ha aJIMiHICTPaTOPa;

3) xomu iH(hopMaIlisi BHKOPHUCTOBYETHCS B CYCITIIBHHUX IHTEpecax y cepi OXOPOHU
3/10pOB’s;

4) xonu iH(opMallis apXiByeThCs B CYCIUIBHUX 1HTEpecax, HayKOBUX Ta 1CTOPHY-
HHUX JTOCHIUKEHb, IS CTATUCTHYHUX Ta 1HIINUX ITOAIOHMUX LIIEH;

5) xonu iH(opMaIlisi BUKOPUCTOBYETHCS ISl IUIEH CYIOBOTO PO3INISIY, y pasi
OCKapKeHHS IPAaBOBHUX BUMOT 1 IO30BIB [6].

VY Toit ke gac, ¢pi3mdHa 0coba Mae MpaBO Ha 3HMINEHHS iHPOpMAIlii CTOCOBHO
ceOe, sike MOBMHEH 3iHICHUTH KOHTpoJsiep 0e3 Oynb-siKoi Oe3mifcTaBHOI 3aTpPUMKH,
TaKO’K KOHTPOJIEP MIOBUHEH OYTH 3000B’sI3aHIM CTEPTH NEpCOHANBHI JaHi 6e3 Oyib-
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SKOT HEOOIPYHTOBAHOT 3aTPUMKH y pa3i BUHUKHEHHS OJHIET i3 HaBEIECHHX HHIKYE
MiCTaB:

1) BizcyTHOCTI mOTpedu 30epiranHs Takoi iHpopmarii;

2) BIAKJTMKAHO 3TO/1y Ha OMPAIIOBAHHS;

3) dizmuna ocoba 3amepedye MPOTH OMPAIIOBAHHS JAaHUX CTOCOBHO cede, 3acTo-
COBYIOUYM OOIPYHTOBaHE NMPaBO Ha 3arepedyeHHs Ta BUKOPUCTOBYIOUM MPABOBI MifcTa-
BU;

4) He3aKOHHHH XapaKTep OMPaIOBaHHS JTaHUX;
5) mepcoHanbHi AaHi MOTPeOyIOTh 3HUILICHHS Ul JTOTPUMAaHHS BCTAHOBJIEHOTO
3aKOHOM 3000B’ sI3aHHS;

6) mepcoHanbHI JaHi 30MpamUcs B 3B’SA3KYy 3 MPOMOHYBAHHSAM ITOCIYT
iH(popMaLiitHOTO cycmiabeTBa [6].

VY pasi noTpeOu 3HUIICHHS BXKE ONPWIIOHCHUX JTaHUX, KOHTPOJIEP 30008’ I3aHU
iH(pOpMYyBaTH KOHTPOJIEPIB, SIKi OMPAIILOBYIOThH TaKi OMPUIIOIHEH] IIEpCOHAIBHI aHi,
PO Te, 10 CYO’ €KT TaHUX HAIIPABUB 3aITUT HA CTHPAHHS TAKUMH KOHTPOJIEpaMU Oy b~
SIKUX TIOCHJIaHb HA TaKi MEePCOHANBHI JaHi, iXH1 KOIIii 4u BiATBOPEHHS [6].

3a coymmanM TtBepmkeHHAM O. M. KarmiteHKo, TUCKYCIHICTH 3aKOHOJABYOTO
3aKpilVICHHS MpaBa Ha 3a0yTTs BU3HAYAETHCS THM, LI0 MpaBO OyTH 3a0yTUM
3HAXOJUTHCSI HA MEXKI JBOX OCOOMCTHMX HEMalHOBHUX IpaB: MpaBa Ha iH(opMmallito,
SIKe BUSBISIETHCA Y HEOOMEKEHOMY OCTYIi 70 iH(opMalii Ta mpaBo BUCIOBIIOBATH
CBOIO OIYMKY (cT. 19 3aranpHoi neknapallii npas JIIOJUHN), & TAKOX PO MPaBo 0COOU
Ha NIPUBATHE XHUTTS, HEJJOTOPKAHHICTH 1 HOBary A0 ii MPUBAaTHOTO Ta CIMEHHOT'O JKHUTTSI
Ta PO 3aXUCT NMEPCOHATBHUX JaHUX BIAMOBIIHO 10 CT. 7, 8 XapTii OCHOBOIOJIOKHHAX
npaB €Bpomneiicekoro Coro3y, cT. 12 3aranpHoi Aekapauii npas Jo JuHu [4].

B Vkpaini He icHye MOHATTS IHMBUIFHOTO NpaBa OyTH 3a0yTHM y pO3yMiHHI
npaBoBoi crucreMu [5]. BogHowac, BimmoBigHO 10 a63. 4 4. 2 cT. 15 3akony Ykpainu
«IIpo 3axucT nepcoHaIbHUX JAHUX» MEPCOHABHI IaH] MiASAraoTh BUIAICHHIO a00
3HUIIEHHIO, 30KpeMa y pasi 3aKiHUeHHs CTPOKY 30epiranHsi a00 NPUTIIMHEHHS PaBo-
BiTHOCHH MK (Pi3NYHOIO0 0COOOIO-BIACHUKOM JaHUX Ta PO3MOPSITHUKOM (0OyMOBIIe-
HUX Yy 3T0A1), IPUHHATTS CyAOM PillIeHHS [P0 BUAAJICHHS a00 3HUILICHHS EepCOHAIIb-
HuX qaHux [3]. TakuMm YUHOM, YHHHE 3aKOHOAABCTBO Mependadyae 2 eramnu «3a0yTTs»:
pilIeHHs Cymy Ta cKapra Ha HeJIOTPWMaHHS YMOB 3roy Ha 0OpoOKy Ta 30epiraHHs
MEPCOHANBHUX JaHUX.

Harii6inb1n pe30HaHCHUM BUIIAJIKOM y CBITOBIHM CY/IOBI# MPaKTHIII 1010 peastizaiii
mpaBa (izmdHOI 0COOM Ha 3HMINEHHS iH(OpPMAIii CTOCOBHO cebe CTajo pIilIeHHS
€pponeiicbkoro Cyay Bix 13.05.2014 poky y cnpasi ['yrn Ta M. Kocrexi ['oncaneca.
¥V 2010 poui M. Koctexa I'oncanec nogas ckapry no Agencia Espafiola de Proteccion
de Datos (AEDP), Icnancpkoro areHTCTBa 13 3aXHCTy JAaHUX, POTH MICIEBOI Ta3eTn
ta Google Icnanis 3a mpeTeHsii, MOB’sI3aHi 3 MOBIAOMICHHAMH PO ayKIIOH, Y SIKUX
sranyethest ['oHcanec, omyOmikoBanuMu B 1998 pori. TToBigomiieHHsS cTOCYBaUCS
peanbHUX ayKITIOHIB HEPYXOMOCTI, sIKi OYJIH MIPOBEACHI AJIsT 3a0€3MCUCHHS MTOTAICHHS
6opris 'oHcaneca 3a comianbHe cTpaxyBanHs. [ oHcaec cTBepKyBaB, 110 11l CTOPIHKH
OlIbIIIe HE MOTPIOHI, OCKIJIBKU MTPOBAPKEHHS 010 HHOTO OYJIO MOBHICTIO BUPIIIICHO
MIPOTATOM KIUJTBKOX POKIB, 1 TeTep IMOCHIAHHS Ha HUX a0COJIOTHO HE Majio 3HAYCHHS.
Bin nomarascs, o0 micuieBa ra3era La Vanguardia Bunanuina cropinku abo 3MiHMIA
ix, mo0 ioro ocoducra iHhopmaris Oiiblie He BimoOpakanacs. BiH Takox mo3uBascs



NPABOBA QEPHABA 312023 ElElElE==IEE|EIE]E

no Google Inc mono He BimoOpaXkaHHs HOTO MEpPCOHATBHUX JNAHUX Y TOIIYKOBIH
cuctemi. AEDP Bimxwnmme mpeTeH3ii mo3wBada IPOTH Ta3eTH, ajc 3aI0BOJILHHB
no3oBu npotu Google. Google noxas anensuiro 1o Bumoro cyay Icnanii, axkuid, y
CBOIO Uepry, nepeaB TpH 3anuTaHHs 10 €Bponeiicbkoro Cymay:

1) Yu 3actocoByroThes npaBuia €C 10 MONTYKOBUX CHCTEM, SKIIO BOHU MarOTh
¢iniro a6o TOUipHIO KOMIAHIIO B A€pKaBi-wIeHi;

2) Yu 3acTocoByeThCs [IupeKkTrBa 10 MOIIYKOBUX CHCTEM;

3) Uu mae ocoba rmpaBo BUMarati BUAAJICHH 11 IEpCOHAIBHIX JaHUX 13 Pe3yIlb-
TaTiB MOUIYKY (TOOTO «IpaBo OyTH 3a0yTUM).

Criouatky €Bporieiicbkuii Cy mocTaHoBuB, 1110 Jlupextusa 95/46 (Big 24 ®OBTHS
1995 poky mpo 3axuct ocibd Mmoo 00poOKH epCOHATHHIX JaHUX 1 PO BUTBHUM pyX
TakuX JaHuX [16]) MOIMPIOETbCS HA TOMIYKOBI cMCTeMH. J{MpEeKTHBa BCTaHOBIIIOE
MpaBUIIa ISl KKOHTPOJIEPIBY, 3aITyYCHUX 10 «0OPOOKHU IMepCOHaTBHUX JaHuX». €Bpo-
rreticbkuit CyJ1 TOCTaHOBUB, IO MOITYKOBI CUCTEMH 3aMAIOTHCS «0OPOOKOIO TaHUXY,
OCKIUJIBKM BOHH JIOCIIUKYIOTh [HTEpHET «aBTOMATH4YHO, MOCTIHHO i CHCTEMAaTHYHO
B Iomykax iHopmarii». €Bponeiicbkuii Cya TakoX MMOCTAaHOBUB, IO TOIIYKOBI
CHCTEMHU € «KOHTPOJIEpaMI» 3a 3HaUECHHSIM [IMPEKTHBHU, OCKIIBKU IIOLIYKOBI CUCTEMH
«BHM3HAYAIOTh LMl Ta 3acobm» o0poOku nanux. Ilo-gpyre, Cyn AifIIOB BHCHOBKY,
o ockineku kommanis Google Inc. mana nmouipHio komnanito (Google B Icnanii),
sKa Iisiga Ha TepuTopil Icmanii (mepkaBa-uieH), xoya cama Kommanis Google
po3TamioBaHa B KpaiHi, o He € wieHoM (Cromyueni LltaTtn), TupekTiBa HaJIeKHUM
YHHOM 3acTocoBYBaBcs 1o Google, 1 Google misiB sk «3aKiay y 3HaUCHH] JTUPEKTHBH.
3 X mpuymH, mocranoBuB Cy, y meBHUX Bumnaakax Google 3000B’43aHa BUIAIATH
MOCUJIaHHS Ha CTOPIHKH, fKi BimoOpaxaroTbesi TpeTiMu ctopoHamu. [lo-Tpere,
€ppornericbkuii Cy/l TOCTAaHOBHUB, 1110 0COOM MAlOTh MPABO BUMAaraTH BiJI ITOIIYKOBUX
CUCTEM BHWJIAJICHHS TMOCWJIaHh Ha ocoOucty iHdopmariro. Cyn Takox YiTKO J1aB
3pO3YMITH, L0 HEMae HEOOXiAHOCTI BCTAHOBIIOBATH, L0 IOCHJIAHHS 3aBAAIOTh
ko u ¢y0’ekty naHux. Cyj1 MOCTaHOBUB, IO «CJIiJ IIyKATH CIpaBeJIMBUI OalaHC,
30KpeMa, MK ITUM IHTEpeCOM 1 OCHOBHHMH IIpaBaMHu Ccy0’ekTa maHux». OmXHAK
«ui IlpaBa mepeBaxaroTh, SIK MPaBUJIO, HE TiNBKM HaJ EKOHOMIYHMM iHTEPECOM
orepaTopa MOUIYKOBOi CHCTEMH, alle ¥ HaJ 1HTepecOM HIMPOKOI rPOMaJChKOCTI B
nomryky uiei inpopmarii. Llei 6amanc 3MiHIOBATHMETHCS B KO)KHOMY KOHKPETHOMY
BUIAJIKY Ta MOXeE 3aJIeXKaTH BiJ] «XapakTepy BiamnoBinHoi iHpopMmaii Ta il 9y TIuBOCTI
JUIL TIPUBATHOTO JKHUTTSl CyO’€KTa JaHWX», & TaKOX IHTEpecy TPOMaJCHKOCTI IO
iHdopmMariii. [HTepec TpoMaICHKOCTI, y CBOIO Yepry, MOXe BiAPI3HATHUCS 3aJI€KHO BiJl
TOr0, YM € 0co0a myomiuHo0 ocoboro» [14]. Tak, y 2014 poni €poneiicbkuii Cyn
[TOCTAHOBUB, 1[0 IHTEPECH 0COOU 10 KOH(DIICHIINHOCTI € HACTLIBKY BaXKJIMBUMH, 1110
BOHHM MOKYTh BUMAaraTd BHJAJIEHHS JaHWX PO HUX 13 pe3ynbTatiB nomyky Google,
HaBiTh AKIIO L JAaHi )KOJHUM YMHOM HE 3aBAAOTh IIKOAW. Bupiiryrouu, yi moBUHEH
KOHTpOJIEp JaHWX BUJAIMTH YMiCh JJaHi, BOHM BPaxOBYBalM iHINI (aKTOpH, OKpIiM
SIBHOT IIKOJM 0c00i. Takox Brepile BU3HAHO, 110 OIEPAaTOp IOLIYKOBOI CUCTEMU B
[HTepHeTi Hece BiAMOBIAAIBHICTH 32 00POOKY, SIKYy BiH 3MIHCHIOE 3 TMEPCOHATBHHX
JaHUX, SIKi 3°SIBISIOThCS Ha BEO-CTOPIHKAxX, OMyONiKOBAaHMX TPETIMH CTOPOHAMH.
Takum 9MHOM, SKIO MICHIS MONIYKY, 3MiHCHEHOTO Ha OCHOBI iMEHI 0COOH, CIIHCOK
pe3ybTaTiB BimoOpakae MOCWIIAHHS Ha BeO-CTOPIHKY, sIKa MICTUTH iH(OpMAaLiio
PO BIAMOBITHY 0CO0Y, TaKUi CyO’€KT JAHUX MOKE 3BEpHYTHCS Oe3mocepenHbo 10
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oreparopa Ta, SIKIIO ONepaTop HEe 3aJ0BOJIbHSE HOTO 3aluT, NMepeiaTH MUTaHHS Ha
PO3MJIsA] KOMIETEHTHUX OPIaHiB 3 METOK OTPHUMAaHHS, 3a IIEBHUX YMOB, BUIAJICHHS
LBOT'0 TIOCHJIaHHA 13 iH(OpMaIli€to CTOCOBHO ce0e 31 CITUCKY Pe3yJIbTaTiB.

Le cTBopmIio mpereneHT y €Bporii, sikuid cribHO BIuMHYB Ha GDPR. [lizHimre, y
2018 porti, GDPR odimiiiHo 3aKpilTiB MpaBo Ha 3a0yTTsI SK OHE 3 IIPaB Cy0 €KTIB JaHUX.

[omo reorpadivHOro NOMMPEHHS Ha MPOLEC 3HUIICHHS iHpOpMallii B pamMKax Mpasa
Ha 3a0yTTs, TO I[IKaBUM € PIllICHHS Cy1y 3a 1mo30BoM Google 10 YpaBiiHHs 13 3aXHCTY
nmaanx @pantii (CNIL). Bemmka manara Cyay €Bporneiicbkoro Coro3y OCTaHOBHIIA, IO
yrHHE 3aKoHOIaBcTBO €C He 3000B’s13ye (Google BUKOHYBaTH Haka3 MpO CKacyBaHHS
TIOCHJIaHb HA PE3YJIbTATH MOLIYKY B YCIiX Bepcisix MomrykoBoi cucremu. CripaBa noyanacst
y ®pantii micnst Toro, Ak Ynpasmiaas i3 3axucty ganux Opanmii (CNIL) omrrpadysano
kommasito Google LLC 3a Te, 1m0 BoHa He 3MorJia IMI00AJIBHO 3HUIIUTH TTOCHIIAHHS
Ha iH(popMmanito moao cyd’exra naHux. Cyn MOSICHHB, IO 3aKOHOAABCTBO €C, sike
BCTaHOBITIOE Ta PETYIIOE IMPAaBO Ha CKACyBaHHS MOCWIAaHb (MpaBo OyTH 3a0yTHM), HE
MICTHTb >KOJHOI 1H(pOpMaLii 1010 TeorpagiyHOro OXOIUICHHS! HaKa3iB MPO CKacyBaHHS
nocwianb. CyJl IOCTAaHOBUB, 10 B MIPUHIIMII 3HUILICHHS [TOCUJIaHb MajIo OYTH 3/IHCHEHO
I0/I0 BCIiX JEpIKaB-WICHIB, ale OCKUIbKH 3aXHCT KOH(IIEHIIHHOCTI HE Y3ro/KyBaBCs
B €C, cyau Ta iHII BiANOBIIHI OpraHd B KOXKHIHM JeprKaBi-4ieHi NOBHHHI MpUMaTH
pillleHHs oA0 reorpadivHiX MEX 3HUIICHHS MocHiaHb. KpiM TOro, cyJ MiaKpecius,
10 X04a 3akoHO/1aBcTBO €C He BHMAarae 3HHUIIEHHS TIOCHIaHb 3 YCIX BepCiii ONIyKOBOi
CHCTEMH, BOHO He 3a00pOHSI€ TaKy MPaKTUKY [25].

Sk cBiguaTh AaHi pilleHHS CYAy, NPaBO JIIOJUHMA BHMAaraTé BiJl KOMIIaHiH
BHIAJICHHS (3HUIICHHS) iH(pOpMAIli CTOCOBHO cebe 3apomuiocs SK €BpOIelchbKa
KOHIIEMIisl. AJle 3 TOrO Yacy iHII KpalHW Ta PErioHH NPUHHSIIN MOAIOHI 3aKOHU YU
npunnunu. | sk i GDPR, HOBI npaBuia MamTh TOCUTH IHUPOKY chepy mii. Lle mae
MOJKJIMBOCTI (i3WYHUM 0cO0aM y IHX perioHax MaTH MEeBHUN KOHTPOJb HAJl CBOEIO
MEePCOHALHOO 1H(OPMAITi€TO.

[IpoTe nmpaBo Ha 3a0yTTs TakOX Mac MEeBHI Mexi. Tak, B ApreHTHHi 3aKOH Ipo
3aXMCT IEPCOHAIBHUX JAaHUX JIA€ JIIOJSIM IIPaBO BUMAaraTy BUAAICHHS, 3HUILEHHS a00
YeHi y cyloBill cripasi Bijjomoi teneBeaydoi H. [lenerpi npotu Google. BepxoBHhuii
Cyl ApPreHTHMHH OJHOI'OJIOCHO BIAXWIMB II030B BEAydOi IIOJO IIpaBa Ha 3a0yTTs, a
came: 00 Google neinnexcyBas He3pyuHHid BMicT 3 ii Mmunynoro. H. Jlenerpi nogana
METHIIIFO 1010 BiJIeO i1 y4acTi B TeIEBI3IHHOMY TOK-III0Y, JI¢ BOHA CJIOBECHO Ta (Di3UYHO
oOpakaya iHIIMX y4acHUKIB. BoHa cTBepmKyBama, 110 BMICT ONbIIE HE aKTyaIbHUN
1 10 HOTO JIETKUI OCTYI MOPYUIYE il mpaBa Ha MPUBATHE KUTTS, IHTUMHICTb, YECTh
i penyraiito. Cyq 3ayBaKuB, 110 3alUTH Ha JCIHACKCAIII0 MOXYTh MPHU3BECTH JI0
neBHOi ()OpMHU TIOTIEPEeTHFOTO OOMEXKEHHS, 2 TOMY BHMararoTh CYBOPOi MEPEBiIpKH.
Kpim Toro, Cyy BU3HaB JICiHICKCAIlII0 «KpalHIM 3aX0JJ0M», OCKIJIbKH BOHa OOMEKY€
NoTiK iH(hopMallii, 0 CTAHOBUTH CYCIUIBHUHN iHTEepec. Y NaHiil cripaBi MpocTo IIIUH
gacy He 3poOuB iHdopmMarlito HepeneBaHTHOIO [15]. L{uM pimmeHHsIM BCTaHOBJICHO, 1110
BUJAJICHHS 3arajbHOOCTYNHOI iH(popMaLii MOKe BIUIMHYTH Ha «CBOOOAY CJIOBa Ta
1M030aBUTH CYCITIIBCTBO JIOCTYITY JI0 BianoBinHoi iHopmaii. Cyx BUpilIUB, 110 HO-
BHHU YW 1H(OPMAIiA, SIKi € YaCTUHOIO MyONIiYHUX 1e0aTiB, MOXKYTh 3aJIUIIATUCS aK-
TyaJbHUMH JJI51 TPOMaJCHKOCTI HE3aJIeKHO BiJl TOTO, CKUIBKM Yacy MUHYIIO, TaK K J0
Hel MPUYETHUI IPOMAJICEKUH JTisTd.
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Ha Binminy Big €C y CILIA He icHY€e BCeOCSHKHOTO (peliepaabHOro 3aKOHY, KU
OM KOHKPETHO pEeryJIIOBaB IpaBo Ha BuaaleHHSI. OgHAK MESIKi IITATH MPHHHSIIA
3aKOHH, SKi BUMaraloTh BHJIaJICHHS IIEBHUX TUITIB KOH(iACHIIiITHOT iHpopMmarii abo,
y JeSKHX BHIaaKax, yciel ocoducroi iHpopmanii. Hampukman, 3akon Kamidopwnii
npo koHpineHmiitHicTh crioxuBadiB (CCPA) [11] i 3akon BipmkuHii mpo 3axucT
nanux criokuBaviB (CDPA) [20] HagaroTh Crio)KUBavyaM MPaBO BUMAraTH BUIAJICHHS
ix ocoOucToi iHpopMallii, BU3HAYAIOYH YMOBHU Ta BUHATKH.

Sk 3akon npo 3axuct ganux cnoxkuBadiB (CDPA), Tak i 3akon Kamidopwii mpo
koHOineHuiiHicTs criokuBaviB (CCPA, ra CPRA, axuii BigoOpaxae 3minu y 2023
po1Ii) peryorTh, SK MIANPUEMCTBA MOXYTh OOPOOJSITH OCOOMCTI AaHi, HajaaHi
ixaimu kmieaTamu. CDPA ta CCPA (CPRA) mpunnumoBo cxoxi. IlepconannHa
iH(popMalis BU3HAYAETHCS OJHAKOBO B 000X 3aKOHaX K Oynb-sika iHQopMaLis, sKy
MOJKHA IOB’sI3aTH 3 000010 abo BHKOpHCTaTH s 11 ineHTudikamii. OOpoOHUKH
JMaHUX 200 MOCTAaYaTbHUKH ITOCITYT HE MOXKYTh OOpOOJISATH JaHi BiT iMEHI KOHTpoJIepa,
SKIIO HEMae MUCbMOBOTO norosopy. Ilepm Hixk 30upaTtm umich AaHi, MOTPiOHO
po3pobutu [losnituky koH(pineHiHOCTI 00 [ToBiOMIIEHHS PO KOH(D1ICHIIHHICTD,
MOBITOMJIAIOYH KOPHUCTYBAdiB Mpo iXHI mMpaBa Ha KOHQIAEHIIWHICTD 1 JOMTOMOTTH
iM ckopucTtaTHcs UUMH npaBaMu. KpiM Toro, 3akoHamMy BU3HA4YeHI YiTKi BUMAJKH,
KOJIM MOTPiOHA 3rojia Ha 00poOKy maHuX. Takok JaHWMHU 3aKOHAMH BH3HAUYEHO, 1110
KOKCH KOPHCTYBA4 Ma€ MPaBO MOMPOCUTH BUAAIATH a0 3MIHUTH HOTO NaHi. Y ToH
JKe Yac JaHi 3aKOHW MaroTh BiIMIHHOCTI, SIKi IMOJISITAI0Th Y HACTYITHHUX aCMEKTax:

1) motpiOHa 3roja Ha 30ip KoH(DIAEHIIHHUX HaHuX BianosigHo g0 CDPA, Tomi
stk BiamoBigHo Mo CCPA moTtpiOHa juIie 3roga Ha Mpogak ocoOucToi iHdopmartii.
OTxe, mpaBuiIa 3roJH BiAPi3HAIOTHCS;

2) CDPA nanae mionsm 6inbire npas Ha ixHi qani, Hixk CCPA (CPRA);

3) mopmu CCPA (CPRA) € mabarato CyBOpIIIMMH IIOJO TOTO, SKi JaHi
BBaKAIOTBCS «3aralbHOIOCTYTHOIO iH(OpMaLIi€oy;

4) koxeH BeO-caiit, cymicauit i3 CCPA/CPRA, norpeOye 060B’sI3KOBOI BiAMITKH
13 3a3HaueHHsIM «He mponaBatu Moro iHpopMarttiro», Tomai sk CDPA 11500 HEe BUMAarae;

5) CDPA BHKOpPUCTOBY€ CYBOPILLIMH MiJIXi/ A0 PETYNIOBaHHA 00POOKHU JAaHUX;

6) BianosigHo 10 CDPA 3ampoBapkeHo Oisibiii mtpadu 3a nopyiieHHs [20].

[IpaBo OyTw 3a0yTWM, OKpiM IHIIOTO, O3HAYa€, MO JIOAM MalOTh MPaBO 3a
MEBHUX OOCTaBMH 3MYCHUTH MOIIYKOBI CHCTEMH BHJAIWTH MOCHJIAHHS NPO HUX i3
MUHYJIOT0. Y CBOiH Cy/IOBi{ MPAKTHIII aMEPUKAHCHKI CYAH HE BU3HAIOTH 1€ MOHSTTSI.
[Ipuknagom € BigxuieHu# mo3oB npotu Google mpo BTpy4yaHHs B KOHPIAEHIIHHICTH
no crupasi «['apcis nmpotu Google». Tak, Axrpuca Jli I'apcis momana mo cyay Ha
Google 3a Brpy4aHHs B KOH(DiIEHI[IIIHICTh, HABMUCHE 3aIIO/[ISTHHS EMOIIIIHOTO CTpe-
Cy, IOPYIIIEHHS aBTOPCHKUX TPaB Ta iHIII TPUYUHU Yepe3 BiAMOBY KOMITaHii 1070
BuganeHHs QiapMy i3 11 yuactio. leB’situid okpykHui anensuiitamii cyn CILIA min-
TBEPAMB BIIXHJICHHS ii M030BY y CIpaBi, 3a3HAYarOuH, 110 «IIPABO OyTH 3a0yTHUMY
miaTBepmkeHo Cynom €Bpomneiicbkoro Coro3y, mpoTe He BU3HAETHCs B CIIONyYeHIX
Hlrarax [17]. He3Baxkarouu Ha Te, 110 €Bpora BU3HAE «IIpaBo OyTH 3a0yTUMY, TIpU-
MYIIEHHS MOCTaYaIbHUKIB IMOCIYT 1 MOITYKOBUX CHCTEM, Takux sik Google, Bumansi-
TH Martepianu 3 [aTeprery, aisa cynoBoi cuctemu CLIIA 3arajgoM BU3HaHO HETIPUITYC-
TUMOIO (HOPMOIO IPUMYCOBOTO BHCTYIIY 3TijiHO 3 [lepmioro nonpaskoto Koncturymii
CILIA.
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Pimenns JIpyroro okpyxnoro anensiiiinoro cyy CLIA y cripaBi «MapTiH IpoTH
Hearst Corporation» (2015) Takox € moBuanpbHUM. Y 1Ib0MY pimnerHi JI. Maprtin Oyia
3aapelIToBaHa pa3oM i3 IBoMa 11 CHHaMH 32 3BUHYBAaYCHHSIM y TOPTiBIli HAPKOTHKAMHU.
YV Mepexi 3’siBuiMcS HOBUHHU 1po apemT Maprin. [ltaT BigMoOBUBCS miepeciigyBaTu
Maprin, i ii apemT Oyno BumaneHo 3 i Jocke BimmoBigHo 10 CTaryTy mITatry mpo
BUAaJCHHS cynumocTed. Ockinbku i apemt Oyjio 3HATO, MaptiH nompocuna 3MI
BUJAJMTH CTATTi, SIKi BOHA BBa)kajla HENPAaBIUBHMU Ta HAKJICMHUIBKHMHU. 3MI
BimMoBmITHCS, 1 MapTin nmogana no cyny 3a Hakien. denepanbHUN OKPYKHUH CYIT
BigXmiuB 1mo3oBu Maprina. Ilix vac amemsuii [pyruil okpy>kHH Cya HiATBEpIUB
pillieHHS, MOTHUBYIOYH 1€ THM, II[0 3aKOH IO BUAAJICHHS «HE POOUTH iCTOPHYHO
IOCTOBIpHI TOBIIOMJICHHS TIPO apeIiT 3JIOYMHHUMH JIMIIEC TOMY, IO 3T0JI0M
00BMHYBAUYECHOI'O BBAXKAIOTh IOPUANYHOIO (ikuiero». Lli pimenHs cyny cBig4aTh npo
Te, o B CIIIA HeMae BU3HAHMX BUMOT I[0JI0 ITpaBa OyTH 3a0yTHM.

YV Kanazi penepanbHi Ta MPOBIHITIHHI 3aKOHH PO KOHDIIECHITIHHICTD PETYITIOI0Th
30ip, BHKOPHUCTaHHS Ta PO3KPUTTSA ocoOucTOi iH(popMalii, BKIIOYAIOYH MPaBO
BUMaraTH BUJIAJIECHHs a00 BUTIpaBIIeHHs NIeBHOT iH(popMarii mepuiopkepenaom. Okpim
MpaBa Ha KOH(IJEHIIHHICTh, KaHA/IlI TAK0)K MalOTh MIPAaBO Ha JAOCTYII 10 iH(opMmartii
Ta cBOOOAY BupaxeHHs nornsagiB. Y Kanani He icHye mpaBa OyTu 3a0yTHM.
3anponioHoBanuii enepansauM ypsitom rneperiisin PIPEDA, kanajcekoro 3akoHy
Ipo KOHQIAEHIIIHHICTh CrIoKKuBaviB (3akoHompoekT C-11 [10]) micTuTh IpaBo Ha CTH-
panHst B po3auti 55. OqHak 1e He Te came, 1110 MpaBo OyTH 3a0yTHUM, TOMY IO 3aKO-
HOIMPOEKT HE BUMAarae Bijl MOIIYKOBUX CHCTEM JieiHeKcallil BeO-CalTiB, 10 MICTITh
ocobucty iHpopMarrito [24].

B Vkpaini Bke TeK NPUCYTHI MpPELENeHTH IIOJ0 MPaKTUKU pealizalii mpasa
Ha 3a0yTT4, MPOTE BUKIIOYHO B OOMEKECHOMY KOHTEKCTI MOLIMPEHHS HENpPaBIHBOT
indopmMartii ipo ocoOy. Tak, y crpasi Ne 464/2809/19 3a mo3oBom 10 TOB «I'yrm»
110710 BUAAICHH:/0JI0KyBaHHs iH(popMalii, NOMMpeHoi Ha BeO-caiTi, SIK TaKoi, 110
MICTHTh HempaBIuBY iH(MopMalito mpo (izndHy ocoOy, 3amuT OyJO BiIXWIEHO Y
3B’A3Ky 3 BIJICYTHICTIO BIiAIOBITHOTO CymoBoro pimeHHs. CHXiBCbKUI pallOHHUI
cyn Micta JIbBOBa MpHUIHSB PillIeHHS HA KOPHUCTh MO3MBaYa, «OCKUIBKM TOMINPEHHS
HeA0CTOBIpHOT iH(OpPMAaIlii BIIHOCHO 3asBHUKA Majo Miclie B Mepexi «IHTepHeT»
HEBCTAHOBJICHUMH OCO0aMH, 3 METOI0 3aXMCTy OCOOMCTHX HEMalHOBHMX IIpaB
3asBHUKa» [2]. [Ipore JIbBIBCHKMM anensiiiHuM cyioM OyJ10 3a/10BOJICHO anesiiiay
CKapry BIJIIOBiJlaya Ta YXBaJIGHO HOBE pIIICHHS, BIAMOBIIHO 0 SIKOTO, «SKIIO
aBTOp TomupeHoi iHdopmarii HeBimoMuit abo Horo oco0y Ta/du MicIie MPOKHBAHHS
(MiCIIe3HAXO/KCHHSI) HEMOXIIMBO BCTAaHOBUTH, a TaKOX KOJHU 1HQOpMAIis €
AHOHIMHOIO 1 JIOCTYI JIO CaliTy — BIJIbHUM, HaJCKHUM BIJIIIOBIIa4eM € BJIACHUK BeO-
CaiiTy, Ha SIKOMY PO3MIIEHO 3a3Ha4deHMi 1H(pOPMAIIHHII MaTepial, OCKUIBKH caMe
BiH CTBOPHUB TE€XHOJIOTTYHY MOMKIJIMBICTh T4 YMOBH JUISI IOLIMPEHHS HEAOCTOBIPHO] iH-
¢dopmaitii. OTxe, BCTAHOBJICHHS 0COOM peecTpaHTa JOMEHHOro iMeHi fttc. com. ua sik
oco0u, sKa CTBOpPHJIA TEXHOJIOTIYHY MOXKJIMBICTH Ta YMOBH JUIsl NOLIMPEHHS HEIO-
CTOBipHOI iH(OpMAIlii, € JOCTATHIM JJIsl BU3HAUSHHS BimoBigaua y crpasi» [§]. Toxk
MpaBo Ha BUJIy4eHHs iHpopMallii mpo cede apryMeHTOBaHO 11 HEJIOCTOBIPHICTIO, IIPOTE
BiJIMIOBiTaueM BU3HaHO He TomrykoBy cucteMy TOB «l'ymi», a peectparopa gOMeH-
HOTO iMeHi, mocuaro4uch Ha cT. 1 3akony Ykpainu «IIpo aBropcbke mpaBo i CyMixKHI
npaBay Ne 3792-XI1I Bix 23.12.1993 poky (4nHHOTO Ha TOW 4ac), B sIKii BH3HAYEHO,
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10 BIIACHUK BeO-caiiTy-0c00a, sika € BOJOIUIbLEM O0IIKOBOTO 3aIHCy Ta BCTAHOBIIIOE
TTOPSIIOK 1 YMOBH BUKOPHUCTAHHS BeO-caiTy. 3a BIICYTHOCTI JOKAa3iB IHIIIOTO BIAaCHHUKA
BeO-caiiTy BBaXKaeThCsl PEECTPAHT BiANOBIAHOTO JOMEHHOTO IMEHI, 3a SIKUM 3/iHCHIO-
€TBCS IOCTYTI A0 BeO-caiiTy i (a00) oTprMyBau MOCIYT XOCTUHTY [2].

HeoOxinHO Big3HA4WMTH, MO YKPATHCHKI MPaBOBI HOPMH Ta CYy/JO0Ba IPAKTHKa
abCONIOTHO HE BpaxoBye TOro, mo (izuyHa ocoda Mo CyTi € MEepLIOAKEPEeTIoM
iHpopMarii mpo cebe, TOMy Mae MPaBO 3HUIIUTH TaKy iHPOPMALIO y OYyIb-IKHX
BHIIaIKaX, TOOTO (hi3maHa 0co0a BOJIO i€ TPaBOM Ha 3HUIICHHS OYIb-KO1 iHpOopMaIrii,
a He TUTbKM HeraTMBHOI uM HempaBauBoi. Lle mpaBo He MOBHMHHO PO3TJSLIATHCS SK
YaCTKOBHUM €JIEMEHTOM ITpaBa PO 3aXUCT 4eCTi, TJIHOCTI Ta AUIOBOI pemyTariii. A
MMOBUHHO (DOpPMYyBaTHCS B OKpPEMY KaTeropiro MpaBa Ha 3a0yTTS y KOHTEKCTi IpaBa
¢iznunoi ocodu Ha iHpopMaLilo cTocoBHO cede. I B Toil ke yac, y bOMY acHeKTi
MocTae IMUTAaHHS 10O OallaHCyBaHHS MpaBa JIIOJUHM Ta CBOOOAN BUpPaKECHHS
MOTJIsI/IIB, K1 3akpituieHi y KonBenmii nmpaB mroanau. [ TyT HEOOXiTHO 3BepHYTHCS
10 cynoBoi npakTuku €Bpornelickkoro Cyay 3 npas moguau (€CILUI). Tak, y 2016
poui Cyn BuHic pimeHHs y cripaBi XypoOelH npotu benbrii (mozoB Ne 57292/16) [19],
3000B’s13aBmH razety Le Soir aHOHIMI3yBaTH 0cO00y peadiTiTOBAHOTO 3JIOYNHII, 1100
MoBakaTH Horo nmpaso OyTu 3a0yTuM. CripaBa cTocyBasiacsi HUBIIFHOTO PilLICHHS MPO-
TH naHa XypOeiHa (BuaaBLs moeHHOI ra3etn «Le Soiry), sikuii Haka3aB oMy aHO-
HIMI3yBaTH CTaTTIO B ii €IEKTPOHHOMY apXiBi, y AKiil 3rajyBaiocsi MOBHE iM s BOJIs,
skuid craB BUHHUM y cMepTenbHiid ATII y 1994 pouni. [Topsinok 6a3yBaBcst Ha mpasi
monuHu Oytu 3a0ytum. XypOeitn nmockapxkuses B €CIIJI, 1m0 Haka3 aHOHIMI3yBaTH
apxiBHY BEpCilo CTaTTi Ha BeO-CcalTi HOTo ra3eTH Mopyulye HOro mpaBo Ha CBOOOY BH-
pakenns norsiais. €CIJI ouinuB nmpaBo nana XypOeiitHa Ha cBOOOLY BUPaKEHHSI I10-
DJISIIIB 1 IPaBo BoOAist OyTH 3a0yTHUM, rapaHTOBaHE €BPONECHCHKUM 1 OENbIrifiChKUM 3a-
KOHOJaBCTBOM, 1 ITOCTAHOBUB, IO 3aXiJ, 3aCTOCOBaHUH 10 XypOeitHa, MO)KHA BBKATH
«TPONOPLIHHIM 3aKOHHIN METI, 1110 TIEPECITiAYETHCS, 1 K JOCSTHEHHS CIIPABEAIHMBOTO
OaslaHCy MK KOHKYPYHOUUMH ITpaBaMu, 1po siki Haerbcs». Tomy €CILJI Hakazas Le
Soir aHOHIMIZyBaTH 0c00y BOJIiS y CBOIX IU(POBUX apXiBax.

CripaBu ipo mpaBo Oy Ty 3a0yTHM YacTo MOB’s13aHi 3 0alaHCYBaHHSM MiX ITPaBOM
Ccy0’eKTa JaHUX HA MPUBATHE KHUTTS 3TIAHO 31 CTATTeI0 8 €BpPONEHChKOi KOHBEHIIIT
3 mpaB mronuan (€KIIJI) Ta mpaBoM KOHTpoJsiepa JaHUX Ha CBOOOIY BHPaXKECHHS
MOTJISAIIB 3TiHO 3i cTarrero 10 EKIIJI [1].

Tox y cBoix ocrannix pimenusx €CIJI nemo po3mupus chepy nii mpaBa OyTH
3a0yTuM. Y BUIIE3rafaHiii crupasi «XypoOeitn nporu bensrii» [23] €CILI Bcrano-
BHUB, 110 HAaKa3 aHOHIMi3yBaTH iM’sl 0coOM, BUHHOI B aBapii, y cTaTTi B OHJAiH-ap-
XiBl ra3zeT He MOPYIIy€E MpaB BHIABIS-3assBHUKA HA CBOOOTY BUPAKECHHS MOTVISIIB.
Cyn TTOCTaHOBUB, IO KPUTEPiid, BCTAHOBICHUH y cripaBi «Akcens CrpiHrep IpoTH
Himeyunnu» [12], € npoBinHuM y 30anaHcyBaHHI paBa Ha MPUBATHE KHUTTS Ta CBO-
0oy BUpa)XeHHS NOMMISAIIB, TOOTO cyl Moke OyTH 3000B’s13aHUI TIEPEBIPUTH, UM Ha-
[iOHATBHI OpTaHW BIAIX JOCSIIH CIIPABEUTHBOTO OalaHCy, 3aXHIMA0YH ITi JBI ITiH-
HocTi. Cyq MOBHHEH BTPYTHTHUCS JIUILE TOJi, KOJIM HAIlOHAJbHI CyIu HE BpaxyBasld
MIEBHUX KOHKPETHUX OOCTABHH ITiJl Yac BPIBHOBAKECHHS a00 SKINO PE3yJbTaT I[bOTO
OyB sIBHO HemponopIiiiHuM. KpiM ToTo, IIeii BUCHOBOK MiATBEPIKYETHCS CTATTEO 53
KonBeHuii npas JIIOMWHA: y CTOCYHKaX MK JI€P>KaBOIO Ta TPOMaISIHUHOM OTPUMAaHHS
cBOOOM ISl BIJMOBITHOT 0COOM O3HAYAJIO JIMIIE BTPATy KOMIIETEHIIT JIsl JIePIKaBH,
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TOJI SIK Y BIJHOCHHAX MIX JIBOMa rpoMajssHaMu (pakT HaJaHHs OUIBIIOT Baru mpaBy
omHi€l 13 3aiHTepecoBaHUX 0CiO OoOMEXyBaB ITpaBa IHIINX, IO OyJI0 3a00pPOHEHO
crarrero. Y moromy 2022 poui y pimensi «biankapai npotu Itamnii», mo crocyersest
MOJIOHOTO 3aIHTY, TIO3UBAaY CTBEP/DKYBAB PO MOPYLICHHS HOTO CBOOOAM BUPAKEHHS
morysaniB 3a ctarrero 10 Konsenrii. Y ganiil cripaBi mo3mBaya, TOJIOBHOTO pelakTopa
IHTEPHET-Ta3eTH, OYJIO0 MPUTATHYTO JO IHMBUILHOI BiJIMOBIIATBHOCTI 32 Te, IO BiH
30epir Ha BeO-caiiTi CBOET razeTH Ta He JACIHACKCYBaB CTATTIO, B SIKIH TOBIIOMIISLIIOCS
mpo (GakTH KPUMIHAIBHOI CIIPaBH, MOPYIIEHOT MpoTH mpuBaTHUX oci6. Cynm Hanas
JIOJJAaTKOBI BKa3iBKM L1040 3acTocyBaHHS CIpIiHIep-TECTy B OHJIAHH-KOHTEKCTI, IIe
Oinbine posmmproroun chepy nii npaBa Oytu 3a0yThM, a came: SKIIO OallaHC MiX, 3
OJHOTO OOKY, CBOOO0I0 BHUPAKEHHS IOTJIAAIB, 3aXuineHoro cTarreo 10 Konpenttii,
1, 3 iHIIOTO OOKY, IPaBOM Ha MOBAary 0 MPHUBATHOTO HTTS, SIK 3aKPIIUIEHO y CTATTi
8 KouseHiiii, Oyyso 3AiiiCHEHO HAIlIOHAJLHUMH OpraHaMH BIIAM, BiIIOBIJHO JI0
KpUTEpiiB, BCTAHOBJICHUX TpeneeHTHOI0 npakTukoo Cyay, To Cyay 3HaH00mAThCS
Baromi apryMeHTH, o0 3aMiHUTH TOUKY 30py HalllOHaJbHUX CyiB [1].

BucnoBku i mpono3umii. [TpoGiemarrka peanizaiii npaBa (i3uuHOi 0coOU Ha
3HHIICHHS 1H(POpMaIIii CTOCOBHO ce0¢ ChOTOIHI € MTUCKYCIHHOI0. 3HAYHOTO PO3BHUTKY
II0/10 TIPAaBOBOTO BU3HAYEHHS MpaBa Ha 3a0yTTs AocsrHyTo B €C. Kpim Toro, cynosa
cuctema €C Mae TperieIHTH 1010 PO3TJIsLY MUTaHb CTOCOBHO BUAANIEHHS AaHuX. [Ipu
[IFOMY CYJIOBa MPAaKTHKa BCTAHOBWIIA, IO (hi3UUHI 0COOM MArOTh MPaBO BUMAaraTu Bill
MOLIYKOBUX CHCTeM, Hacamiiepen, Google, BUAaIATH MOIIYKOBI 3alUTH, 110 MICTATh
iM’sI JIFOIMHU YH 1HIII TIepCOHaNbHI AaHi. Lle ctano HeoOXiTHO YMOBOO [ CTBOPEHHS
CHCTEMH, SIKa JJO3BOJISIE JIIOANHI TIOJIAaTH 3aIUT Ha «3a0yTTs», 00 pe3yIbTaTh MONIyKy
B [T-cucremax Oinpliie He acOLIIOBAIMCS 3 il IEPCOHATIBHUMH TaHUMHU.

I B TOH ke yac, y CBITOBIM CHIIBHOTI 3arOCTPIOETHCS MUTAHHS HEOOXIJTHOTO
OaylaHCyBaHHS MDK IIPaBOM Ha MPHBATHICTH Ta IMPaBOM Ha CBOOOMY IIOTJISIB.
[Mocunatouncey nHa Ilepmy mnompaBky no Koncrurynii CILA, cymnm CIIA He
MiATPUMYIOTh TIpaBo Ha 3a0yTTS y MOBHOMY Horo ceHci. KaHalchKi 3aKOHOTBOPII
Hapasi MpaIiolTh HaJl MPOEKTOM, y SIKOMY BH3HAYAETHCS «IPABO HA CTHPAHHSI»,
gKe nependayvae BUIAJICHHs NEeBHOI iH(opMarii, sike 3a 3MICTOM HE TOTOXXKHE MpaBy
Ha 3a0ytTs. lle nuranas posrsigaerbes y €CII, y cymoBUX pillICHHSIX SIKOTO
chopMoBaHi KpuTepii BpiIBHOBaKEHHS Ta BPaxXyBaHHS 1 MpaBa Ha KOH(IACHIIHHICTB, 1
npaBa Ha CBOOOAY MOTJISIIiB.

Hapa3i B HalliOHaJIbHOMY 3aKOHOJIABCTBI YKpalHM HEMae CTaHIApTiB, sKi O
rapaHTyBaJH peajizallito mpaBa OyTH 3a0yTUM 1 WBIIbHE MPABO HE BU3HAYAE 3MICT
MOHATTS TMpaBa Ha 3a0yTTa. 3akoH Ykpainu «lIpo 3axucT mepcoHaNbHUX AaHUX»
JIOCUTh 3acTapinuii i Mmaibke He BpaxoBye cremudiky oHmaiH-BimHOCHH. Horo
Ma€ 3aMIiHUTH HOBHUH 3aKOH, CIPSIMOBAaHHWHA Ha IMIUIeMeHTamio rmonoxeHs GDPR,
30KpeMa mpaBa Ha 3a0yTTs, B yKpaiHcbki peanii. Ilepma cnpoba po3poOutu Takuit
3akoH Oymna y 2021 porii, ane npoekT Biaxwimiau. Hapasi Bike po3po0sieHO HOBHIA
3aKOHOTIPOEKT, KU mepedyBae Ha po3risiai Bepxosuoi Pagu Ykpainu. 3Baxkaroun
Ha Te, 0 YKpaiHa B3sla Kypc Ha HM(pOBi3allilo Aep)KaBu Ta CYCHUIBHUX BiJHOCHH,
1 Mae y UpOMy HaIpSIMKY Baromi 3700yTKH, MPOOJIeMAaTHKA 3aXHCTY MEPCOHATBHOT
iHdopMariii HabyBa€e 3HAYHOIT aKTYaIbHOCTI, 0COOJIMBO B YaCTHHI IMpaBa Ha 3a0yTTs Ta
peryJroBaHHs MEXaHi3My peajtizaiii npasa Qpi3suuHOi 0cOOM Ha 3HUIICHHS iH(popMarii
po cebe.
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FEATURES OF IMPLEMENTATION OF THE RIGHT OF AN INDIVIDUAL
TO DESTROY INFORMATION REGARDING HIMSELF (RIGHT TO BE

FORGOTTEN)

Summary
The article defines the content of the concept of an individual’s right to destroy informa-
tion regarding himself (the right to be forgotten) as one of the most important elements of the
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right of an individual to information regarding himself, which consists in the ability of an indi-
vidual to demand deletion or erasure of personal information. The author determines that an in-
dividual’s right to destroy of information regarding himself enables an individual to control the
availability and dissemination of information regarding himself, which may prevent the endless
dissemination of personal information about an individual and potential damage to him or his
confidentiality in the future. The author determines that the EU has made a significant contri-
bution to the regulation of the right to be forgotten in the complex of personal data protection
legislation, since EU Regulation 2016/679 sets out the conditions for acquiring such a right, the
grounds for unconditional fulfilment of a request for deletion of information regarding oneself
and the cases in which this right may be limited. However, the latter does not consider the en-
tire scope of personal information, which complicates the mechanism for exercising this right.

The analysis also revealed that the United States does not have a unified federal legisla-
tive regulation of the right to erase or destroy, and that court practice generally does not satisfy
claims for the erasure of information regarding oneself, referring to the provisions of the First
Amendment to the Constitution. In Canada, civil law is focused on certain cases of exercising
the right to demand the removal or correction of certain information by the original source, but
the Canadian legal framework does not define the right to be forgotten. The concept of the civil
right to be forgotten in the understanding of the legal system in Ukraine is also not defined.

Summing up, the author notes that the case law of the European Court of Human Rights
is currently focused on establishing the criteria and limits of balancing between Article 8 of
the European Convention on Human Rights (ECHR) and the data controller’s right to freedom
of expression under Article 10 of the ECHR in terms of ensuring the right of an individual to
be forgotten. In Ukraine also there is an urgent need to regulate the right of an individual to
information regarding himself, especially in terms of his right to erase such information and to
regulate the mechanism for exercising the right of an individual to destroy information regard-
ing himself.

Keywords: the right to be forgotten, the right to erase information regarding himself, the
right of an individual to information regarding himself, the right of an individual to destroy
information regarding himself, privacy right, controller, personal information, personal data.
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JOCTYITHICTH JIKIB SIK PE3YJbTAT MEXAHI3MIB PEIMBYPCAIIII
TA MEJJUYHOI'O CTPAXYBAHHS — IUTAHHS JJIA TUCKYCII

JlocTymHICTb JTIKIB, iX KiJBKICTb, SIKICTh, BIAMOBIIHA JOKYMCHTAIbHA OpraHi3allis 1010
IUCTpHOYIiN, 30epiraHas Ta MPONaXy — OJHE 3 MPIOPUTETHHUX 3aBAaHb CHCTEMH OXOpPOHU
3I0pOB’ST KOXKHOI neprkaBH. Y KpaiHax €Bporetickkoro Coro3y 3HaUHy 4YacTKy BUTpaT Ha
3a0e3neueH st JIIKApChKUMHU 3aC00aMHU TIOKPUBAE JIEPXKABA, PEAi3yl04YH MPHHIKIT PIBHOTO
JIOCTYITy HaceJIeHHS 10 e()eKTHBHUX JIIKAPCHKUX 3aC00IB 3a JJOCTYITHOIO LIHOIO, L0 JICKUTH B
OCHOBI MEXaHi3MiB I[IHOYTBOPEHHs Ta peiMOypcarrii. J{7s 3a0e3neueHHs TUX 3aBaHb ICHYIOTh
BUMOTH, BukianeHi B Jlupextusi 89/105/€C Bix 21.12.1989 p. «IIpo mpo3opicTh 3axX0AiB pu
LIHOYTBOPEHHI Ha JIKapchKi 3aCO0M Ta IX BKIIOYEHHS 0 CHCTEMH 3arajJbHOTO MEIHIHOTO
CTpaxyBaHHS», SKi MalOTh 3a METy 3a0e3NeYnTH PO3BUTOK (papMameBTHUHOI Tamy3i SK B
HaAIPSMKY PO3pPOOKH JOPOTHX IHHOBAIIMHUX IIPEIapariB, TaKk i BCEOIYHOTO 3abe3ledYeHHs
TAIi€HTIB SIKICHUMH T'eHeprKaMu. TakuM YUHOM, TOJIOBHUM MEXaHI3MOM 00 3a0e3IeUeHHS
JIOCTYITHOCTI JIIKapChbKUX 3ac00iB Ta BUPOOIB MEAWYHOTO TPH3HAYEHHS ISl HACEICHHS
SBJISIETbCSL TIpOrpaMa peimOypcaiii - MOoBHE abo 4YacTKOBE BIiJIIKOJYBaHHs cCy0’ekTam
TOCTIOAAPIOBAHHS, SIK1 3AIMCHIOIOTH JISUTbHICTD 3 PO3APIOHOT TOPTiBII JIKAPCHKUMHU 3aCO0aMH,
BapPTOCTi JKapChKUX 3ac00iB a00 MeauuHUX BHPOOIB, MO OyIM BiNMYIICHI MAIi€HTYy Ha
iJIcTaBi penenTa, 3a paxyHoK KowuTiB JlepxaBHOro 0r0Kety YKpaiHu, a OCHOBHUM 3aBJIaHHIM
HOPMOTBOPYOI JisITLHOCTI 3aJIUIIAE€THCS BCeOiuHe ii perymoBaHHs.

KarouoBi ciioBa: 1ocTynHicTh JliKapchKUX 3ac001B, peiMOypcallisi, MeIM4He CTpaxyBaH-
HsI, OXOPOHA 3/10POB’sI, IPABOBE PETYJIFOBAHHSL.

IMocTranoBka npodaemu. PeiMOypcaris 3a 3aralbHUM MPAaBHIIOM — 1€ BPETYJIIO-
BaHMI 3aKOHOJAaBCTBOM MEXaHi3M BiIIIKOTyBaHHS BapTOCTI JTiKiB 32 PaXyHOK JeprKaB-
Horo Oro/pkeTy abo cTpaxoBux (oHmiB. Sk 3a3Hauae P. Malinanuk «peimOypcaris — e
3araJbHONPUNHATA Ha3Ba B MIKHAPOJIHINA MPAKTHUIIl OXOPOHH 3JI0pOB’sl TIPOIIECy, 3a
JIOTIOMOTOIO STKOTO CHCTEMa OXOPOHH 3IOPOB’S BIUIMBAE HA MOCTYITHICTH JIIKAPCHKHUX
3ac00iB Ta MEIUYHUX IMOCIYT JJisi HaceleHHs. OCHOBHUI NMPUHIHUI (apMalieBTHY-

© B. 1. Tpy0a, H. C. Bacunesceka, 2023
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HOI jlonoMory — 3a0e3TeueH s eKOHOMIYHOT (1iHa) 1 (hi3nvHOT (HAasIBHICTH HA PHHKY
KpaiHu) JOCTYIHOCTI JIIKapChKUX 3aC0O0IB IS BCIX BEpCTB HACEIEHHs, M0 3a0e31e-
9yeTbesl (PYHKLIOHYBaHHSM MEXaHi3My AEP)KaBHOTO PETrYJIIOBaHHS LIHOYTBOPCHHS
[1, c. 168-169]. HdocTynHicTh JIKapchbKUX 3aco0iB Ta MEAWYHUX IPENapaTiB
rapanTyeThcst 3akoHoM Ykpaiam «IIpo Jikapchki 3aco0m», KU X04a 1 HE MICTUTh
npsMoi BKa3iBKM Ha iCHYBaHHs MEXaHi3My peiMOypcallii, aje JeKiIapye AJOCTYIHICTb
JKapChKUX 3ac00iB /1715t 3a0e31eYeHHs MOoTped IPOMa/IsiH Ta MiHIMaJIbHOTO IEPIKAaBHOTO
CTaHIapPTy MEINYHOTO OOCIyTOBYBaHHA. BimnmoBinHO 110 4. 2 cT. 3 BKa3aHOTO 3aKOHY
«3 METOI0 peanizalii mpaBa rpoMaJsiH YKpaiHM Ha OXOpPOHY 3/0pOB’s AepikaBa
3a0e3reuye JOCTYIHICTh HAWHEOOXIHININX JIIKapChKUX 3aC001B, 3aXUCT TPOMAJISH Y
pas3i 3amoIisTHHS KO/ X 3/I0POB’ 0, BHACIIIOK 3aCTOCYBAaHHS JIKapPCHKHX 3aC00iB 3a
MEIWYHUM NPU3HAUCHHSAM, a TAKOK BCTAHOBJIIOE MIBIH 1 TapaHTil OKPEMHUM TpyIiam
HACEeJICHHS Ta KaTeropisM rpoMajisiH 11010 3a0e3MeveHHs iX JTiKapChbKUMHU 3aco0aMu
B pa3i 3axBoproBaHH» [2]. MexaHi3Mm peimOypcarii 3ampaiioBaB B Ykpaini 3 2017
P. IPUCTOCOBYIOUHUCH JI0 peatiii 0OMEKEHOCTI OI0/PKETHUX aCHUTHYBaHb, BiJICYyTHOCTI
3arajlbHOO0OB I3KOBOTO MEJJMYHOTO CTPaXyBaHHs Ta BUKIIMKIB BOEHHOTO Yacy.

AHaJi3 ocTanHix gocaizkensp i myduaikanii. OCKUTEKY TOCTYIHICTD JIIKaPChKUX
3ac00iB HampsMy BIUIMBA€ Ha JOCTYIHICTH 1O MEIUYHOI JOMOMOTU Ta MEAMYHOTO
CTpaxyBaHHsI, OKpeMi MUTaHHs JOCHipKyBanuch B mpatsix FO. butska, B. Konmnaxkoga,
P. Maitmannka, O. Muponens, . Cerrotu Ta iH. He3Baskaroun Ha BUCBITJIICHHSI OKPEMHX
npo0jeM, NUTaHHS 3 HaJeKHOIO MPAaBOBOTO PEryNIOBaHHS Mpolecy peiMOypcarii
JKapChKUX 3aC001B SIK OJHOTO 3 MPOBIHOTO MEXaHI3MYy, 110 3a0€31eUy€ JOCTYHICTh
JKapChKUX 3aC001B, 3aJIUIIAETHCS AKTyTEHUM.

Merta crarTi. Mertoro maHoi mnyOumikamii € Orsig HOPMaTHBHO-TIPABOBOTO
peryJIoBaHHs MexaHi3My peiMOypcaliii Ta mpooJieM HOro MPaKTUYHOTO 3aCTOCYBAHHSL.

Bukian ocHoBHoro marepiamy. CBiTOBHIl TOCBi/ MOKa3ye, IO peiMOypcaris
€ CKJIQJOBOI0 YAacCTUHOIO JEP’KaBHOIO pETryJIOBaHHS (apMalneBTHYHOIO PHHKY,
PETYISATOPOM IiH B AITEYHUX 3aKJIa]aX, TIAIPYHTSIM CTpaxoBoi MequunHu. OKpiMm TOro,
B OUbIIOCTI Kpain €Bponeiicbkoro Coro3y OCHOBHE (piHAHCOBE HaBaHTA)KEHHS Hece
JiepKaBa Ta CTPaxoBi ()OH/IH, SIKi KOMIICHCYIOTh HACEIICHHIO J0 CIMJIECITH BiJICOTKIB
BapToCTi JIKiB. YKpaiHa, sika akKTUBHO MPOCYBAETHCS HA MUIIXY A0 EBPOIHTETpallii,
TapMOHI3y€ CBOi HAIllOHAJBHI 3aKOHW 3 HOpMamu €Bporerickkoro Coro3y, 30Kpema,
CTOCOBHO MOJITHKU LIIHOYTBOPEHHS Ta peiMOypcalii MeANKaMeHTIB.

3akonom Ykpainu «lIpo nepxaBHi (iHaHCOBI rapanTii MEIUYHOTO 0OCIyTO-
BYBaHHS HACEJICHHS» BH3HAYCHO, IO «peiMOypcarmiss — TOBHE abo YacTKOBE
BIJIIIKOMYBaHHSI Cy0’€KTaM TOCHOAAPIOBAHHS, $IKI 3HIHCHIOITH AISUIBHICTH 3
PO3/piOHOT TOPTiBI JIIKAPCHKUMHU 3aco0aMH, BapTOCTI JIKAPChKUX 3ac00iB abo
MeANYHUX BUPOOIB, 10 OyJIM BiAITyIIEH] MAIlieHTy Ha MiJCTaBi perenTa, 3a paxyHOK
kowTiB JepkaBHoro Oromkery Ykpainm» [3]. Cy0’ektamu rocrnogaproBaHHS, SKi
3MIACHIOIOTh JiSUTBHICTh 3 PO3JAPIOHOT TOPTiBII JIKAPCHKUMH 3acob0amu B YKpaiHi
MOXyTh OyTn Jjumie antekn. Hakazom MO3 Vkpaian Ne 385 Big 28.10.2002 p. an-
TEKa BM3HAYAETHCS SIK «3aKJIaJ OXOPOHHU 3/10pOB’s, OCHOBHHM 3aBIAHHSIM SKOTO €
3a0e3MeUeHHs] HaceJIeHHs, 3aKIaJiB OXOPOHHU 3I0POB’S, MIANPUEMCTB, YCTAHOB 1
oprasizamii JTikapCbKUMH 3ac00aMH 1 BHpOOAMH MEIMIHOTO MMPU3HAYEHHSD» [4].

B cBoto uepry, 3akiaz 0XOpOHH 30POB’ s 1€ «IOpUAMYHA 0c00a Oy Ib-K01 hopMH
BJIACHOCTI Ta OpraHi3ailiiHO-paBoBoi (opmMu abo ii BiJOKpEeMIICHUN MiAPO3ILJ, 110
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3a0e3nedyye MeIuyHe OOCIYrOBYBaHHS HACEJICHHsS HAa OCHOBI BiJMOBIIHOI JIilEH3I1
Ta mpodeciiHol MisITFHOCTI MeAUIHHX ((papMaIleBTHUHNX ) TPAIIBHUKIB 1 (PaXiBIliB 3
peabimiTamii» [5]. A mikapchkki 3acobu (J1ikH) — «OyIb-Ka pe4oOBUHA 200 KOMOIHAIIIS
peuoBuH (oHOTO 200 AeKiNbKOoX ADI Ta JONOMIKHUX PEUOBHH ), 110 MA€E BIACTUBOCTI
Ta MPU3HAYEHA NI JiKyBaHHS a00 MPOQUIaKTUKH 3aXBOPIOBaHb Y IIOJIEH, 9 OyIb-
sika pe4oBHUHA a00 KOMOiHaIlist pedoBUH (01HOTO 200 Aekinbkox ADI Ta qomoMi>kHUX
PEYOBHMH), siKa MOKe OyTH NpU3HAYCHA JJIs 3aro0iraHHs BariTHOCTI, BiJHOBJICHHS,
KOpeKIii 4u 3MiHM (i3ionoriyanx (yHKIIA y JIOAWHMA TUIIXOM 37iHCHEHHS
¢dapmakosoriuHoi, iMyHonoriunoi abo merabosiyHol Aii abo AN BCTAHOBIICHHS
MEIWYHOTO JiarHo3y» [2]. OToxk, NMOBEpHEHHS KOIITIB anTeuyHHM 3aKiajaMm, SKe
3MIACHIOE JIeprKaBa 3a paXyHOK BH/IUICHUX aCHTHYBaHb B MeXaX JIeP)KaBHUX MPOrpaM
3a peali3oBaHi PeLENTYpPHi JIKapchKi 3aCO0M 3 BiAMOBIAHOTO JIEPKABHOTO PEECTPY
BU3HAYAETHCS SIK MpolLiec pemidypceaitii. Pi3Hi epkaBu CTBOPIOIOTH BIACHI MEXaHI3MHU
peiMOypcartii, sKi BiApi3HAIOTHCS KepeaaMu (iHaHCYBaHHS, YMOBAMH ITOBEPHEHHS
KOILT, METOJMKAMHU PETYJIIOBAHHS IIiH, KPUTEPIIMHU BiOOPY JIIKapCHKHUX 3aco0iB Ta
OCHOBHHUX HO30JIOTiH Iyt jikyBaHHs. Cepes aapecaTriB TAKHX CUCTEM MOXYThb OyTH
COITIAJIbHO HE3aXWIIEeHI BEPCTBU HACEIICHHS, JIFOJIH, SKi CTPAKIAIOTH Ha TSDKKI abo
XpOHIYHI 3aXBOPIOBaHHS, a TAaKOX Pi3HI BHAM (apMaleBTHYHOI JOMOMOTH, TaKi
SK CTal[lOHapHA Ta aMOyJaTopHa MEIHIMHA. 3aJIe)KHO BiJI OCOOJIMBOCTEH CHUCTEM
OXOPOHH 3II0POB’S B Pi3HUX KpaiHaX MOKYTh BHKOPHCTOBYBATHCS Pi3HI MEXaHI3MH
KOMITEHcaI].

Hanpuknaz, 1ie Moke OyTH KOMIICHCAIlis BApTOCTI JIIKIB JIs 3aCTPaX0BaHUX 0OCI0,
KOJIM TIAIIEHTY PaxXyHKH Ha JIIKyBaHHS CIUIady€ CTpaxoBa KOMIaHist a00 K KOMITEHCY€
3aTpaTH anTeYHMM 3aKiajaM, a PO3PaxyHKH BEIYThCS MIX CTPaxoBUM (HOHIOM,
MEJIMYHOIO 1 aITEYHOI0 YCTaHOBOIO Ha MijicTaBi JoroBopiB. B YkpaiHi 3a BigcyTHOCTI
CUCTeMH OOOB’A3KOBOTO MEIWYHOTO CTpaxyBaHHs Ipolec peimMOypcarlii mpaioe y
¢dopmi gepkaBHOI mporpamu «JlOCTyMHI JIiKW», e AepKaBa KOMIICHCY€E anTeUHUM
3aKJia/iaM TIOBHY 200 YaCTKOBY BapTiCTh JIKApCHKUX 3aCO01B 3 BiIIOBIAHOTO MEPETIKY.
B cuctemi 10OpOBITBHOTO METMYHOTO CTPAaXyBaHHS BUILIATH 3aCTPaXOBAHUM 0CO0aM
BiZOyBarOTbCS 3riJHO JO MpOrpaM CTpaxyBaHHS Ta BiANOBIAHUX JOTOBOPIB Ha
miZicTaBl OTPUMAHUX PaXyHKIB 32 HaJaHi MEeIU4YHI MOcayru abo mpuadaHi JTiKapehKi
3acobu. [Iporpama peiMOypcarii JikapchbKuX 3aco0iB Mg Ha3BOIO «JlOCTYITHI JTIKK»
(ITporpama) Oyna BmpoBamxkeHa B 2017 pori 3 METOI0 MOKPALICHHS! BUKOPUCTAHHS
JIIKIB, YHUKHEHHS CAaMOJIIKyBaHHsI 1 3a0€311e4eHHs1 O1J1b111 JOCTYITHOTO Ta PalliOHAILHOTO
3aCTOCYBaHHS JIKApChKUX TpemnapartiB. Ll ypsaoBa mporpama cipsMoBaHa Ha MTOBHY
a00 YacTKOBY KOMIICHCAIII0 BapTOCTI OOpaHMX JKapChKUX 3aco0iB 3a paxyHOK
Jep)KaBHUX KOWITIB. BuOpaBmmM HaWOUIBII TMOIIMPEHI 3aXBOPIOBAaHHS, JepiKaBa
MIPOTIOHYE KOMIIEHCYBAaTH BapTICTh BU3HAYEHHX IpETapaTiB IMicis iX MpU3HAYECHHS
JIKYIOYHMM JIiIKapeM. 3asiBIICHOI0 METOI0 MPOrpaMH € 3HMKEHHS (DIHAaHCOBOTO TATaps
HaCeJICHHsI TIpU JIIKyBaHHI IIMX 3aXBOPIOBaHb, a TAaKOXK 3a0e3NedeHHs JOCTYIy IO
SIKICHUX Ta O€3MeYHUX JIKapChKHUX 3ac00iB. YPsII CIPSIMOBYE KOIITH 3 OIO/DKETY Ha
MOKPUTTSI BapTOCTI JiKiB, a 3 2023 p. i MeAUUHUX BUPOOIB, AO3BOJISIOUM TALlIEHTAM
OTpHMAaTH HeOOXiHe aMOyIaTOpHE JTIKYBaHHS 32 OCHOBHUM 3aXBOPIOBAHHSIM.

PosrisHemMo Sk Ha MpakTHIN peaii3yloTbes 3asBiieHI aMOiTHI mimi. ITporpama
«JoctynHi miku» perymoerbesi 3akoHoM Ykpainu «IIpo nepxaBHi ¢iHaHCOBI
rapaHTii MeMYHOr0 00CIyroByBaHHs HaceleHHs» Bix 19.10.2017 p. Ne 2168-VIII,



110 EEEEEEEEEE

== /IPABOBA AEPHABA 512023

psnom [TocranoB KMV, Takux sik «Jleski nutanas peiMOypcartii JlikapchbKuX 3ac00iB»
Bim 27.02.2019 p. Ne 135; «/lesxi muTaHHS OO0 TOTOBOPIB PO peimMOypcariiro»
Big 27.02.2019 p. Ne 136; «IIpo 3atBepmxkenHs [lopsaky BUKOpHCTAHHS KOLITIB,
nepeadaueHuX y JepKaBHOMY OFOJDKETI Ha BIINIKOJYBAHHS BapTOCTI JIKApPChKUX
3ac00iB AJIs JIKyBaHHS OKpeMHUX 3axBoproBaHb» Bif 27.02.2019 p. Ne 141; «/lesxki
nuTaHHs peiMOypcauii JikapchkuxX 3aco0iB 3a MPOrpamolo AEp:KaBHUX TapaHTii
MEINYHOro 00ciyroByBaHHs HaceneHHs»» Bin 28.07.2021 p. Ne 854. Oxpemumu
nocranoBamu KMY BHpOBa/KYeThCS KOHTPOJb HAJ BIAMMYCKHUMH I[iHAMH Ha
JiKapceKi 3aco0u, 1o miasaraoTs peimMOypcamii. Ilepenik 3ragaHux JTiKapchbKUX
3aco0iB BHeceHMH y BinnoBigauid peectp Hakazom MO3 Ykpainu «I1po 3aTBepmkeHHs
Peectpy nikapchkux 3aco0iB, sIKi T UIATAIOTE peiMOypcariii 3a mporpamoro AepKaBHAX
rapaHtiii MEAMYHOTO 00CITyrOBYBaHHS HacEJICHHs, CTaHOM Ha 14 motoro 2023 poxy»
Big 21.02.2023 p. Ne 351 (mamani Peectp). 3 2019 p. BimmkomyBanns 3a [Iporpamoro
«octymHi nikm» mepednuio B TpsMe MiANOpAaKyBaHHS HamioHanmbHIN ciryk0i
300poB’sl YKpaiHu, 3 SKOIO anTeuyHUH 3akiaj BCTAHOBIIOE JOTOBIpPHI BiHOCHHHU
YCTaJICHOTO 3pa3Ky.

VY BignosigHocti 10 IloctranoBn KMY «Jlesiki mUTaHHSA MO0 TOTOBOPIB TIPO
peimOypcarnito» Bix 27.02.2019 p. Ne 136 «cy0’ekT rocnonapioBaHHsl, SIKHI BiIMOBi-
Jla€ BUMOTaM, ... (popMye B CHCTEeMI 3asIBy BIAMOBIIHO 0 BU3HAUECHUX B OTOJIOIICHHI
YMOB, B sKiH, 30Kkpema, 3a3Haqae: 1) rpymy/Tpynu CTaHiB (HO30JIOTiH), s JiKyBaH-
Hs skux HC3Y BiamkonoBye BapTiCTh JiKapChKUX 3ac00iB 3a JOTOBOPOM...». OTOK,
BUHHKAE MMUTAHHS, SKUMHU KPHUTEPISIMU KEPYEThCS anTeka MpU BUOOPI BiIMOBITHHX
HO30JIOTiH, a TAKOK B SIKil MiHIIHIN KiJTbKOCTI OyXyTh IpecTaBleHi 0OpaHi Ha po3Cy/T
KEpIBHULITBA alTeKH JIKapChKi 3aco0u yIst TIKyBaHH 00paHoi HO30JIOT1i.

B cBoro uepry, unikapcbki 3aco0u, TpexactaBieHi B Peectpi MOXyTbh
BIIITKOJIOBYBATHCH B ITOBHOMY 00cs3i 200 9acTKOBO, IO TaKOK MOJKE BILTUBATH Ha
nanuid BuOip. Ta um croBHA peaji3yeTbes 3aXUCT MpaBa Malli€HTa Ha JOCTYIHICTh
MEINYHOI JIOTIOMOTH Ta JIKapChKUX 3ac00iB, 3 ypaxyBaHHIM iHTepeciB Ta moTped
narfierra. [lamienT Bxe oOMekeHuil y cBOeMy BHOOPI HaWIEIIEBITUMH JTIKAPCHKAMU
3aco0amu, siKi Homy mpononye IIporpama, mo miaTBepAKylOTh T€3H, BUKIAJCHI Ha
caiiti MiHicTepcTBa OXOpOHH 370pOB’st YKpaiHu «JlepkaBa KOMIIEHCYE BapTiCTh
HaMIeTEeBIIOTO JIIKAPCHKOTO 3aco0y, SKUH MOJaB 3asBKy Ha y4acTh B IPOTpami
«octynHi nikuy. Takok HasBHICTH Ipenapary y mporpami 3ajeKuThb BiJl pillIeHHS
po HOro y4acTh Bifl BAPOOHUKA...» [6], @ MOXKIIMBOCTI JIOTUIATUTH 32 OUIBII JOPOTHiA
1 OpHUTiHATBHUH TperapaT B MeXaHi3Mi peiMOypcariii He 3aKIaacHo.

11e otHE OOMEKEHHS, IKE, HA HAIITy TYMKY, AUCKPEIUTYE 1110 JOCTYIHOCTI, € TPH-
MUHEHHS BUMHCYBaHHsI IEKTPOHHUX PELENTIB uepe3 eIeKTPOHHY CHCTEMY OXOPOHH
3II0pOB’SL IO TOYATKy HACTYIHOT'O MICAIS, SKIIO 3araJibHa BapTiCTh JIKapPCHKHUX
3ac00iB Ta MEAWYHUX BHPOOIB 3a BCIMa BUIHCAHUMH CICKTPOHHUMH pELENTaMH, y
BIJIOBIIHOMY MiCsIli JIOPIBHIOE 00CATY OFOJUKETHHUX aCUTHYBaHb Ha peiMOypcallito
JKapchKUX 3aco0iB Ta MEIUYHUX BHUPOOIB 3a JIOTOBOpaMH IIpO peiMOypcarliro,
BCTAHOBJICHUX Yy TUIAH1 aCUTHYBaHb (KpiM HaJlaHHsI KPEIUTIB 3 JepKaBHOTO OI0KETY)
3aranbHOTO (hoHmy JepkaBHoro Oromkery Ykpainu. [Ipsima 3amexHicTh Bill BHI-
nmeHux Ha IIporpamy KOMITIB IIPOCIITKOBYETHCS Ha BCIX eTarax iMIDIeMEeHTarlil imel
peimOypcartii. [linnopsaKoBaHICTh MPOIECIB BiIIIKOMYBaHHS BiJl BUIIICHUX JepikKa-
BOIO KOIITIB XapaKTepHU3ye He JHie YKpaiHChKy mporpamy peimOypcaliii, BOHa NpH-
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TaMaHHa 1 JUIsd PO3BHHEHHX KpaiH €Bpornu. HimMenbkuil NMpUHIUI €KOHOMIYHOI BHU-
MPaBAAHOCTI HAJIAHHS MEJIMYHUX MOCTYT MEPETBOPIOE JIKYBAHHS 3 ONTUMAIILHOTO Ha
nocratHe. B Garatbox nepskaBax 15l mpoOieMa 4acTKOBO BUPILIYETHCS BKJIIOYCHHSIM
OKPEMHUX MEJMYHUX MNOCAyr (y TOMY WYHCII MOCIAYr Yy BHUIJISAL 3a0e3leueHHs
JIIKQpCHKUMU 3ac00aMH Ta MEAMIHHMH BHPOOAMH) 10 TEPEITiKy THX, BapTICTh SKHX
BiJIIIKO/IOBYETHCS B paMKaX CUCTEMH MEJUYHOTO CTpaxyBaHHs. Pi3HOMaHITHI TpaBoBi
MeXaHi3MH (METOJUKU OIIHIOBaHHs €(PEKTHUBHOCTI JIIKYBaHHS, aHaJi3 JIOLUILHOCTI
MIpU3HAYEHHS JIIKapCHKOTO 3ac00y, MEXaHI3MH JIOTIAT Ta 3HIKOK TOII0) BU3HAYAIOThH
3MICT Ta 0OCST 3a0e3MeUeHHs] HaCeICHHS MEJUKaMEHTaM1 Ta BCTAHOBIIOIOTH YMOBHU
W MeXI1 BIJIIKOMYBaHHS iX BapTOCTi 32 PaxyHOK OIOJDKETHHX KOIITIB UM PecypciB
103a0r0/KeTHUX (HOHJIIB METUYHOTO CTpaxyBaHHS. AJie, HaBITh B TaKMX yMOBax,
MpaBO TallieHTa Ha 3a0e3NeyYeHHs] Oe3KOIITOBHUMH a00 JEIICBUMHU JIIKAPCHKUMU
3acobamu He € Oe3MEeKHUM.

B Vkpaini nuranHs mpo 3arpoBapKeHHs 000B’ I3KOBOTO MEMYHOTO CTPAXyBaHHS
Hapasi OOTrOBOPIOETHCS JIMILE HA TEOPETUUHOMY piBHi. OKpiM ILiHH, AOCTYHHICThH
JMKapchKUX 3aco0iB, me mie 1 (i3uuHa iX HasBHICTH B aNTEYHUX 3aKjajax Ta
MOJKJTUBICTH O€3MEePENIKOTHO TICTATHCh 0 BiIMTOBITHOTO 3aKJIay OXOPOHH 3/I0POB .
Ho npuxnany, B Ogecbkiii o0nacTti 3apeecTpoBaHo 793 micup BiIIyCKy JiKapChbKHX
3ac00iB 3a e-perientaMu (anTeKd pa3oM 3 alTCYHUMH IMYHKTaMH) 3 HUX alTeYHHX
3aKIIaJiB, SKi MPAIfo0Th 3a mporpamoro «JloctymHi mikm» mume 71 (54 3 IKuX B M.
Opeca) [7]. 3ayBaxkumo, B perenti, Bianosiano 1o Hakazsy MO3 Vkpainu «IIpaBuna
BUITUCYBAHHS PELENTIB Ha JIKapChKi 3ac00M 1 MeauuHi BupoOu, [lopsaky Biamycky
JIKapChKUX 3aC00iB 1 MEAMYHUX BUPOOIB 3 aNTeK Ta iXHIX CTPYKTYpPHUX IMiIPO3/ILTiB,
IHCTpYKIIIT TTpO MOpsOK 30epiraHHs, OOJIIKY Ta 3HHIICHHS PEUENTYPHHUX OJIAHKIBY»
Big 19.07.2005 p. Ne 360, MoxkHa BKa3yBaTH J0 3 IperapariB 3a MIKHAPOIHOIO
HerareHToBaHOO Ha3Boro (MHH) i cTpok morameHHs Takoro perenty ckiagae 30
nHiB. OTXKe, Ternep namieHTy Tpeda Oyae caMOCTIHHO MPOMOHITOPUTH alTeuHi 3aKIau
13HAWTH Ty al'TEeKy, B HASIBHOCTI sIKOT Oy Iy Th BC1 TPH JIiIKapchKi 3ac00H, 200 MOTOAUTUCH
Ha 3aIpOIIOHOBaHI ()apMarieBTOM aJbTepHATHBHI JiKapchKi 3acodu 3 Takoro x MHH.
Takox mikaBso, 1o cepen Oinbue 450 HalfiMeHyBaHb JIIKiB MPEJCTaBIeHUX B PeecTpi,
3arBepkeHoMy Hakazom MO3 Ykpainu Big 21.02.2023 p. Ne 351, maibke mojioBuHa
BCIX BHIHCAHHX EJICKTPOHHHX PEIeNnTiB 3a mepiie miBpiyus 2023 p. nmpumagaroTh
mume Ha 5 MHH (anernincaninnnoBa kuciiora, MeTopmil, Oicorpoion, eHaganpuil
Ta Kiomigoress) [8].

Oxkpemoi yBaru 3aciayroBye MUTaHHS PO3PaxXyHKY peepeHTHUX I1iH, O0UHCICHHS
SIKMX TPOBOJSATHCS B YKpaiHi 3a JeKinbkoMa MeToAukaMu. OCKIJIbKH L€ MUTaHHS
31e0UTbIIOro 10 (haxiBIiB €KOHOMIYHOI raiy3si, 3ayBa)KUMO JIMIIE, 110, HA HAIIy
IYMKY, JIKapChKi 3aCO0M He MOTPaIIAIOTh B PeecTp, TOMy 1110 BUPOOHHUKH HE TOTOBI
MIPOTIOHYBATH CBOI JIIKapchKi 3aco0u 3a 3asBieHuMH LiHamu MO3. Beaxaemo, 1o
HEOOXIHO MEePEerITHYTH ITiAXO0IH IO METOIUK PO3PaxyHKy 1 yHi(iKyBaTH ix.

BucnoBku i mpomo3umii. 3milicCHeHHH aHalli3 KOMIUICKCHOTO JOCIIHKCHHS
MexaHi3My peimOypcauii Ta mpoOneM HOro MpakTUYHOTO 3aCTOCYBAHHS JJO3BOJISIE
IiTH BHCHOBKY, 110 Ilporpama peiMOypcamii — Iie BENTUKHI KpOK JI0 peaizarii
JIOCTYITHOCTI JTIKapChKHX 3ac00iB Ta MEIWIHUX BUPOOIB I HaceleHHs. He3axkaroun
Ha BOEHHMH cTaH B YKpaiHi, [Iporpama ycmimHo peanizyeTbes 1 po3MHPIOETHCS HO-
BHMH MperaparaMu Ta HO30JIOTISIMH. 3asBJICHI MUTAHHS HE 3HEI[IHIOIOTh KPOKIB 0
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3MiH po6otu [Iporpamu «JlocTyrHi JiKW», a JIKIIEe HATOJOMIYIOTh Ha OUIBHOCTI MO-
KpaIIeHHs TIPaBOBOTO PEryIOBaHHS MEXaHi3My peiMOypcallii Sk 4epes3 3armpoBaKeH-
HSl 000B’SI3KOBOTO MEAWYHOTO CTpaxyBaHHSA, TaK W OLIbII JETaJbHOTO HOPMATHUBHO-
[IPaBOBOTO PEryJOBaHHsS pPOOOTH aNnTeYHMX 3aKJaJiB, CTBOPEHHI MPUBAOIMBHUX
JIOTOBIPHUX YMOB JUIs CITiBIIpalti antek 3 HamioHansHOO City:)0010 310poB’° st YKpainu
Ta MOKpAIIECHHIO (PIHAHCOBHX 3MCKIB Ta MPOMOLIi JIIKAPCHKUX 3aCO0IB BHECEHUX B
Peectp nikapchKkux 3aco0iB, SKi M UIATal0Th peiMOypcailii 3a mporpamoro Iep:KaBHHX
rapaHTiii MeAUnYHOrO OOCIYrOBYBaHHS HACEJICHHS cepenx JKapiB, PO3IMIUPEHHIO
MeperiKy 3a3HaYeHHX JIKapPChKUX 3aC00IB B YACTHHI MIKHAPOHHUX HEMATCHTOBAHMX
Ha3B, PO3IIUPEHHIO MEPEXKi anTek, siki 3amydeHi g0 [Iporpamu «JlocTymHi JTiKm»...
B Jupextusi 89/105/€C «IIpo mpo3opicTh 3aX0AiB IpH [IHOYTBOPEHHI Ha JIIKapChKi
3ac00M Ta IX BKJIIOYEHHS [O CHUCTEMHU 3arajlbHOrO MEAWYHOTO CTpaxyBaHHS»,
3a3HA4YeHO, 110 OCHOBHA LIb MOJIOHUX 3aXOMiB L€ TMOKPAIICHHS CYCIJIHLHOTO
3II0pOB’Sl 32 paxyHOK 3a0e3leueHHs JOCTYITHOCTI JOCTaTHIX 3alaciB JIKapChKHUX
3ac00iB 3 pO3YMHOIO BapTiCTIO.
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AVAILABILITY OF MEDICINES AS A RESULT OF REIMBURSEMENT
MECHANISMS AND MEDICAL INSURANCE IS AN ISSUE FOR
DISCUSSION

Summary

Availability of medicines, their quantity, quality, and appropriate documentation organi-
zation regarding distribution, storage, and sales — is one of the priority tasks of the healthcare
system of each country. In European Union countries, a significant portion of expenditures
for ensuring pharmaceutical supplies is covered by the state, implementing the principle of
equal access of the population to effective medicines at an affordable price, which underlies the
mechanisms of pricing and reimbursement. To achieve these goals, requirements are outlined in
Directive 89/105/EEC of December 21, 1989, «On the transparency of measures regulating the
pricing of medicinal products for human use and their inclusion in the system of national health
insurance», aimed at promoting the development of the pharmaceutical industry both in the di-
rection of developing expensive innovative drugs and in providing patients with quality gener-
ics. Thus, the main mechanism for ensuring the availability of medicinal products and medical
devices for the population is the reimbursement program — the complete or partial refunding to
entities engaged in retail trade of medicinal products, of the cost of medicinal products or medi-
cal devices dispensed to patients based on prescriptions, at the expense of the State Budget of
Ukraine. The main objective of regulatory activities remains comprehensive regulation.
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Individual healthcare questions, including the provision of medicinal products, have been
explored in the works of Yu. Bytiak, V. Kolpakov, R. Maidanyk, O. Myronets, I. Seniuta and
others. The purpose of this publication is to review the normative and legal regulation of the
reimbursement mechanism and practical implementation issues. Different countries establish
their own reimbursement mechanisms, which vary in terms of funding sources, reimbursement
conditions, price regulation methods, selection criteria for medicinal products, and key nosolo-
gies for treatment. The recipients of such systems may include socially vulnerable segments of
the population, individuals suffering from severe or chronic illnesses, as well as various types
of pharmaceutical assistance such as inpatient and outpatient care. Depending on the specifics
of healthcare systems in different countries, different compensation mechanisms may be used.
For example, this may involve the reimbursement of the cost of medicines for insured individu-
als, where the patient’s treatment expenses are covered by the insurance company or compen-
sated to pharmacy establishments, with settlements being made between the insurance fund,
healthcare facility, and pharmacy based on contracts. In Ukraine, in the absence of a mandatory
medical insurance system, the reimbursement process operates in the form of the state program
«Accessible Medicinesy, where the state compensates pharmacy establishments for the full or
partial cost of medicines from the respective list.

Keywords: availability of medicinal products, reimbursement, health insurance, health-
care, legal regulation.
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PO MIJICTABY KPUMIHAJII3ALU AISTHB,
MEPEJBAYEHUX CT. 114-2 KK YKPATHHA

AKTYanbHICTh CTATTI MOSICHIOETHCS HEOOXIAHICTIO BUPIIMIEHHS MUTAHHS PO COIiaTbHY
00yMOBIICHICTh KpUMIiHAII3aIlii TAKOTO MiSTHHS, SIK «HECAHKI[IOHOBAaHE MOUTUPEHHS BiliICBKOBO
3Ha4Yymoi iHdopMarii». MeTol cTaTTi € KPUTHYHE OCMHUCICHHS DIMICHHS BITUM3HSHIX
rapsiaMeHTapiiB npo jpornoBHeHHs KpuminaiabHOro xonekcy Yipainum cr. 114-2, 3a pe3syib-
TaraMH 4oro Mae OyTH OTpHMaHa HayKOBO OOIPyHTOBaHa BiAINOBIIb HA MUTAHHS PO TE, YH
OyJu TiICTaBM JUIs KPUMIHAMI3AIIT OMMMCAHUX Y HIH JisiHb, 1 SKIIO OyJIH — TO siKi. 3a pe3yJib-
TaTaMU HallMCaHHS CTaTTi POOUTHCSI BUCHOBOK IMPO T€, M0, MO-TIepIIie, BCTaHOBIEHHS B 2022
p. KpUMiHAJTBHOI BiAMOBITaTHHOCTI 32 HECAHKI[IOHOBAHE IMOIIMPEHHS BilICBKOBO 3HAUYIIOL
iHpopMarlii Majgo BaromMe COIlialbHE MIATPYHTS | HU3KY MJCTaB, TOJIOBHOKO 3 SIKMX Oyna
CYTTEBa 1 pamnToBa 3MiHAa COIiaJIbHOI OOCTAaHOBKM B HAIIM JepXaBi, sKa CTalla HACIIiKOM
BIJIKpUTOTO Hamaay pd Ha YKpaiHy; mo-apyre, Oyaydd TOJOBHOIO IMiJCTaBOK KpHUMiHaIi3alil
JOCIIDKYBaHOTO [iSTHHsI, BIAMOBiZHA arpecis mapajeibHO Biirpana i pojb KaTajizaTopa
BUHHMKHEHHSI 1 HU3KH 1HIIMX B3a€MOOOYMOBJICHHUX MPOIIECIB, PO3BUTOK SIKMX IMOCTABUB Ha
MOPSAAOK JCHHUH THTAaHHSA PO 00 €KTHBHY HEOOXIMHICTH 3alpOoBa/PKCHHS KPUMIHAIBHOI
BiJIMIOBiTATEHOCTI 32 BiIIOBITHI JisTHHSA, a caMe, HECTPUSATINBY JHHAMIKY HECaHKITIOHOBAaHOTO
TIOLIMPEHHsI BIHCHKOBO 3Ha4yIoi iHpopMarii, 3MiHy YSBICHHS PO CTYIHb CYCIHIJIbHOI He-
Oe3neKy Ta 3arajJbHOBH3HAHOT MOPAJIbHOI OLIHKH I[LOTO JiSIHHS; MO-TPETE, OIHIEIO 3 BaX-
JIMBHX MIJCTaB KpUMiHaJi3amlii AOCHIIKYBaHOT TMOBEIIHKM CTaB CYyTTEBUI PO3BHTOK HOBOI
TPYIH CYCIITBHUX BIAHOCHH, IO BiAOYBCs Ha 0a3i eKOHOMIYHOTO YU TEXHIYHOTO MPOTPECY —
iH(popMamiifHIX BiqHOCHH. HampuKiHIIi cTaTTi BU3SHAYEHO IIEPCIIEKTUBHI HAIIPSIMH JIOCITiPKEHB
Y BIATIOBiIHIN TTApUHI.

Karouosi cioBa: indopmaris, HecaHKIIOHOBaHE IOUIMPEHHS, 3JI0YMH, KPUMiHalbHA
BIIMOBIJAJIbHICTh, KpUMiHAJI3allisl, MiZCTaBH KpUMiHaJIi3allii, arpecis, BiiiHa, BOEHHHUH CTaH.

IMocranoBka nmpodaemu. 24 motoro 2022 p. pociiickka deaepauis (nami — pd)
BIZIKpUTO Hamana Ha Ykpainy. Sk 3azHadae P. O. MouaH, came B 1ieii 1eHb «OpaTHs
JIeprKaBay HAPEIITi 3HsJ1a CBOIO OTHIHY MacKy 1 BiTKpHIIa CIIPaBKHE, IIIe OTHIHIIIE 00-
ar44st, 0piniiHO OTOJIOCUBIIH PO KCIENHATBHYIO OIEPALMIO», TOOTO BiiHY, hakTHy-
HUH BIJUTIK K0T BapTo BecTH 111e 3 2014 p., kou arpecop anekcyBaB APK ta Biaepcs Ha
Honbac [1, c. 10]. Ha Tomy, mo BiitHa po3novanacs He B 2022 p., a B 2014 p., akieHTye

©IL O. Bypna, 2023
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yBary i 0. A. Ilonomapenko. [Tpu 11boMy, X0U 13 IPUKPICTIO, ajie BYCHUI BU3HAE, IO
BOCBMH POKIB ITOTIEPEeIHBO1 (ha3w, IMOKH POCis BOIOBajia 3 HAMH COPOM’SI3JTUBO TIPH-
KPHBAIOUHCH «3EJICHUMH YOJIOBIUKaMn» B KpuMy Ta «maxrapsMu i TpaKTOPUCTaMM»
3 IOHEIIBKOI ¥ JTyraHChKOT «HAPOIHUX PECHyOIiK», HaM, Ha Kallb, HE BUCTAYHIIO, 00
Ha eKCIIEPTHOMY PiBHI pO3B’S3aTH il Ha 3aKOHOABYOMY PiBHI BPETYIIOBATH MTUTAHHS
KpUMiHAIbHOI BiMOBiJAJILHOCTI 32 BC JISIHHSA, SIKI MOXYTh BUMaraTi KpuMiHaJIbHO-
MPaBOBOTO pearyBaHHs ITiJ| 4ac BiiiHH. «Binrak, — pe3roMye HayKoOBellb, — 3 IOYar-
KOM IUPOKOMAcCIITa0HOI (a3u BifHM 3aKOHOJABeIlb B €KCTPEHOMY TOPSAKY ITOYaB
BHOocuTH 10 KK Ykpainu 3Minu, 00yMOBJIEHI BUKIMKAaMH, IO iX MOCTaBWIA BiliHa»
[2,c. 117].

3okpema, 24 OGepesnst 2022 p. mapmamMeHTOM OyJl0 yXBalleHO 3aKOH YKpaiHu
Ne 2160-IX «IIpo BHecenHs 3MiH 10 KpuminansHoro ta KpumMinansHoro mpouecy-
AJBHOTO KOJIEKCIB YKpaiHH 100 3a0e3eueHHs MPOTHIii HeCAHKI[IOHOBAHOMY TIOIIH-
peHHIo iHpOpMaIlii MPo HampaBICHHS, TIEPEMIIICHHS 30p0oi, 030pOoeHHS Ta OOHOBHX
npunacis B Ykpainy, pyX, nepemimienssi abo posmimenas 3CY 4u iHIIMX yTBOpe-
HUX BIJMOBITHO /IO 3aKOHIB YKpaiHH BIHCHKOBUX ()OPMYyBaHb, BANHEHOMY B YMOBAx
BOEHHOTO a00 HAA3BUYAMHOTO cTany» (mani — 3akoH Bix 24 6epesns 2022 p.). l'omos-
HUM HaCJIiIKOM IIbOTO PilIEHHS CTaJIO JONOBHEHHS KpuMiHaibHOTO KOJeKey YKpaiHu
(mami — KK) HOBOIO CT. 114-2, siKoro mepeadayeHo KpUMiHAIBHY BiAMOBIIATBHICT
3a HECaHKIIOHOBaHE TOIIMPEeHHS iH(opMamii, Ky B IOPUIUYHINA JiTeparypi ais
3PYYHOCTI 1 JIAKOHIYHOCTI 1HKOJIM HMEHYIOTh «BifICHKOBO 3HAUYIIOIO» (yIepIle TaKui
tepmin Oyso0 Bxuto P. O. Mouanowm [3, c. 326; 4, ¢. 147]). Y 11bOMy JOCIIIKEHH] MU
crpoOyeMo 3’sicyBaTy, v OyiH MiZICTaBH JUIA KpUMiHaTI3aIii BiIMOBITHOTO JisSTHHS.

AHaJi3 ocTaHHIX JocainxKeHb i my0Jikamiii. Boxe 3 mepmux JHIB CBO€T NOsSBH
aHalli30BaHa KPHUMiHAILHO-TIPABOBA HOBENlA BHKIMKAIA >KBaBUU 1HTEpec cepen
BITUM3HIHUX KPUMIHATICTIB. 30KpeMa, cepel JOCTITHUKIB BiATIOBIAHOI MpobiemMaru-
k1 Bapto BuaimuTH npizBuma B. C. baruprapeesoi, M. B. [lyonska, . I1. €BTeeBoi,
B. M. Kupunuka, A. B. Jlankina, P. O. Mosuana, K. A. Hosixooi, A. C. IToniToBof,
10. A. Ilonomapenka, O. A. Camunncekoi, JI. }O. Timodeeroi, M. 1. XaBponroka Ta
JEesIKMX 1HIIMX. Bu3Haroum BaroMuii BHECOK HA3BaHMX aBTOPIB, BOJHOYAC MAa€EMO
KOHCTaTyBaTH, 110 B IXHIX poO0TaX OCHOBHA yBara NpuALISIETHCS TPOOIeMaM OKPEMHX
€JIEMEHTIB CKJIa Ty PO3TIIsIIyBaHOTO 3704nHY. CrierianbHi 5K JOCIiKEHHS, TPUCBSUEH]
aHaJi3y MijicTaB KpuMiHaJi3aii HeCaHKIIOHOBAHOTO MOIIMPEHHS BIHCHKOBO 3HAYYIIOT
iH(pOopMaIlii, y KpUMIHaIBHO-TIPABOBIH JOKTPHUHI HAa CHOTO/IHI BiICYTHI.

MeTto1o mi€i cTaTTi € KpUTHYHE OCMHCIICHHS PIIICHHS BITYM3HSIHHUX Tapia-
MmenTtapiiB npo gonoBHeHHsS KK ct. 114-2, 3a pe3ynpratamu 4oro mMae OyTH OTpH-
MaHa HayKOBO OOIpyHTOBaHa BIAMOBIIb HAa MUTAHHS MPO T€, UM OyJU MiJCTaBU IS
KpHUMiHaJTi3a1lil ONMMCaHMX y Hil MisSHb, 1 AKIIO OYIH — TO SKi.

Buxkiaa ocHoBHOro Martepiajy. [IoHATTS «mincTaBu KpuUMiHadi3amii» o3Hayae
MpoIIecH, sIKi BiIOyBalOTHCSI B MarepiajJbHOMY 1 [yXOBHOMY JKHTTI CYCILUIbCTBA, PO3-
BHATOK SIKUX IOPOKY€ 00’ €KTHBHY HEOOXiIHICTh KPUMIHAIBHO-IIPABOBOI OXOPOHU
TUX 4y¥ 1HIKMX HiHHocTed. Ha nymky B. I1. €MenbsaHoBa, BapTO BUAIIUTH TakKi MIICTh
OCHOBHHX 1 THITOBHX MiJICTaB KpuUMiHai3alii, sik: 1) HecnpusaTIMBa JAWHAMIKA T1EB-
HOTO BHJTy CyCHIJIbHO HEOE3MEeUHUX MlisHb, Ki paHillle He BU3HABAINCS KPUMiHAIHLHO
KapaHUMHM; 2) BHUHHKHEHHS a00 CYTTEBHH PO3BUTOK HOBOI TPYIH CYCHUIBHHX
BIJIHOCHH, III0 BiJI0OyBaeTbcs Ha 0a3i €KOHOMIYHOIO YK TEXHIYHOTO mporpecy; 3)
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BIJIKPUTTS IIKIJJIMBUX HACJIIJKIB IOCHOAAPChKOI Ta 1HINOI MisSJIBHOCTI, Y 3B’S3KY 3
YUM, BUHUKA€ HEOOXITHICTH 0OMeXHUTH ii meBHI Gopmu Ta Mexi; 4) cyTTeBa i pan-
TOBa 3MiHa COI[IaJIbHOTO, EKOHOMIYHOTO YH IOJIITHYHOTO CTaHy, BUKIMKAaHA BIHHOMO,

CTHXIMHUM JINXOM, HEBPOKAEM TOIIO; 5) TaKHii PO3BUTOK CYCIiJIbCTBA, [0 BU3HAUAE
HETEePIUMICTh, 0cOONMMBY HeOe3NeKy NMEeBHUX [isHb, 3 SKHUMH paHille JOBOIMIOCH
(abo MOxHMBO Oys10) MUPHUTHUCS, aJie 32 HOBHX YMOB IOMIOHI AiSIHHSI ONHUHSIOTHCS Y
CYIEPEYHOCTI 3 ICHYIOUYMM JIJIOM CYCIILIBHOTO JXUTTS 00 OTPUMYIOTh peaibHy 0a3zy
JUTS TX BUKOPIHEHHS;, 6) HEOOX1IHICTh BUKOHAHHS 3000B’13aHb 32 MI>KHAPOJIHUMH YTO-
namu [5, c. 13].

OxpiM 3a3Ha4€HUX, Y BITYM3HSHIA KPUMiHAJIBLHO-TIPABOBIA Haylli BUIUISIOTH
1 HU3KY 1HIIWX ITiJICTaB KpUMiHaJi3amii, cepes; 6araTorpaHHOTO CIIEKTPY SKUX MH O
XOTIJIM Ha3BaTU HACTYIIHI:

— YCBIJIOMJICHHSI ITOMUJIKOBOCTI 3JIIHCHEHOI paHille JeKpUMiHaIi3allii MeBHOTO
JISIHHS;

— 3MiHY YSBJICHb PO CTYMiHb CYCHIIbHOT HEOS3MEKH JisTHHS;

— 3MIHY 3araJbHOBHU3HAHOI MOPAJIbHOI OLIHKH BiJIIOBIIHOTO JISTHHS;

— HEOOXiTHICTh TIOCHJICHHS OXOPOHHW TpaB i CBOOOM JIFOAWHH 1 TPOMAaIsSHHUHA
[6, c. 95-96; 7, c. 51; 8, c. 201-202].

[IpoanaizyBaBIlM Ti CyCIiIBbHI POLECH, PO3BUTOK SKHX 1 BUKJIMKAB 00’ €KTUBHY
HEOOX1THICTh KpuMiHaizamii nmepeadadenux ct. 114-2 KK misHp, Mu Qidnmm 1oBoITi
OYEBHHOTO BHCHOBKY, IO MEPEAYCIM y LIbOMY KOHTEKCTI BapTO BECTH MOBY HPO
CYTTEBY 1 panToOBy 3MiHY cOLiaJbHOI OOCTAaHOBKM B Halliil JepXkaBi, ska craja
HACJIKOM BXKE€ 3TalaHOTO y BCTYII O CTAaTTi UWUPOKOMACUWMAOHO20 | 8I0KPUINO2O
nanady pgh na Yrpainy. SIx Tyt He npuragaru ciosa 0. A. IloHomapenka npo Te,
10 arpecuBHa BiiiHa, Ky pd Beme mpoTu Ykpainu mie 3 20 sgrororo 2014 p., 1 sika
3 24 mororo 2022 p. mepeBeleHa arpecopoM y MHpoKomacmTabHy (asy, crama
HaANOLIBILI 3HAYYIIUM 1 TSHKKMM BUKJIMKOM JUIS HALIOI JIEPXKaBH 3 Yacy BiIHOBJICHHS
11 He3anexxHocCTi. I X04a rojIoBHI BiANOBIAl HA el BUKIUK TigHo garoThk Haml 3CY ta
IHII BOEHI30BaHi ()OpMyBaHHS, MTPOTE BilfHA BOAHOYAC BUCYHYIJIA i HU3KY ITOXITHHX
BHKIIMKIB: TIOJITHYHOTO, COLIaJhbHOT0, CKOHOMIYHOTO, MPABOBOTO Ta IHIIOTO Xapak-
Tepy. «30KpeMa, — KOHCTaTye BUYCHHUH, — rmocraja rnorpeda HaJeKHOTO MPaBOBOTO
pearyBaHHs Ha Taki (OpMH JIOACHKOI MOBemiHKH (y T. 9. i mependadeni ct. 114-2
KK VYkpainn), siki cTaioTh CycHiibHO HEOE3NEeUYHHMMHU UM CyCIHijibHa HEOe3MeYHICTh
SIKMX 1CTOTHO TiJIBUIIY€ThCSI B yMOBax Bilinm (Buaineno namu — [1. B.)» [9, c. 101].

Y momibHOMY pyciai pO3MIpKOBYIOTH 1 aBTOPH OJHOTO 3 HAyKOBO-TIPAKTHY-
HUX KOMEHTapiB. 30Kpema, (axiBIli BiMiuaroTh, 10 30poiftHa arpecis p¢d mporu
VYkpainu, yeproBuii eramn sikoi posmnodaBcs y 2022 p., mocTaBuiia Ha MOPSJIOK JIEH-
HAW HEOOXIAHICTh PO3B’sI3aHHS HU3KU 3JI000ACHHHX IMPOOJIeM, ITOB’S3aHHX i3 ITiEl
MOAi€10, a/Ke peastii ChOroJeHHsI MOTPeOyIOTh aKTHBI3alii 3yCHIIb CyCHiJIbCTBA IS
00poTHOH 3 OKymanTamu. [Ipruomy, ImiIKpecIoI0Th NPABHUKH, HIEThCS HE JIUIIE TIPO
MMMTaHHS CyTO BIMICBKOBOTO XapakTepy, a i 4MMajo 1HIINUX MMpodiieM, 30KpemMa Mmoo
ajanTauii HaliOHAIBHOTO 3aKOHOJABCTBA JI0 YMOB 1 BUKJIMKIB BOEHHOTO CTaHy, OTHUM
13 SIKUX CTaJH MacoBi MPOSIBM HECAHKIIIOHOBAHOTO TOIIUPEHHS BIHCHKOBO 3HAYYIIOT
indopmarii [10, c. 9].

[TponoBxyrouu aHaii3 TAKMX MiJCTaB KpUMIiHAJI3alii, IK CTHUXilHE JMXO0, HEBPO-
JKai Ta, 30Kkpema, 1 BiiiHa, BIIMITHMO, 1[0 B HAYKOBI# JIiTeparypi 3ycTpiuaeThCs JyMKa
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PO T€, 110 BOHU MOKYTh 0OYMOBHTH ITPEBEHTHBHY KPHMiHATI3a1li10, KA 3/1iHCHIOETHCSI
e JI0 TOTO, SIK BITIOBiAHI MOXIIHBI CYCITUTEHO HEOE3ICUHI MiSTHHS OTPUMYIOTH pe-
anpHy nomupenicts [5, ¢. 13]. OgHak y HamoMmy BHIIAQAKY Maja MICIe 3BOPOTHA
CUTyallisl, aJUKe KpUMIiHaIi3allisi HEeCAHKIIIOHOBAHOTO PO3MOBCIOMKCHHS BIMCHKOBO
3Hady1I01 iHopMarlii Oysa He IPEBEHTUBHUM 3aXO0JI0M, HAaIIPaBJICHUM Ha 3a100iranHs
MOTCHIIHIN MOMUPEHOCTI OCTAaHHBOTO, & KPUMiHAIHHO-TIPABOBOIO BIiJOBIII0 Ha
BX€ ICHYIOY1 MacoBi IMPOSIBU BIAMOBITHOI OBEIIHKH, sIKi rmoyanu (ikCyBaTUCS 3 IO-
garkoM BiiHM 2022 p. [Ipu mpoMy MaeMo 3ayBa)KHTH, IO TaKa MOBEiHKA BUKIIMKAIIA
npuponHe oOypeHHs He JiMIIe y BIHCHKOBHX Ta IPaBOOXOPOHIIB, a i Oyna pizko 3a-
Cy/DKeHa HACeJICHHSAM YKpaiHU 3arajiom, Oijibllia 4aCTHHA SKOTO PaUKaIbHO 3MIHUIIA
CBO€ CTaBIJICHHS Ta OI[IHKY I[LOTO JisTHHS.

Sk 6aunmMo, haKTUIHO HIETHCS MPO TaKi 3rajiaHi BUINE MiICTAaBU KPUMiHATi3allii,
SAK: a) HeCcnpusAmiusa OUHAMIKA MaKo2o 6udy noeediHKU, AK HeCaHKyiOHO8aHe
nowupenns Billcbkoso 3nauwywoi ingopmayii, sika 10 HaOpaHHS YHHHOCTI 3aKo-
HOM Bif 24 Gepesns 2022 p. He BiAHOCHIIACS 10 YUCIa KPUMiHAIBLHO IPOTUIIPABHUX;
0) smina ysenenHs npo cmyniib CyCnibHOI Hebe3neKu ma MOpaibHOL OYIHKU OIsHHS,
onucaroeo y cm. 114-2 KK.

VYTiM, aHami3yloud HaBe[CHI MiJCTaBW KpUMiHaJi3alii, yBa)KHUH YnTad Hares-
HO MOYKE BKa3aTW Ha B)K€ HEOJHOPA30BO BiJAMIUEHHI y Iili poOOTI (pakT TOroO, II0
Hacnpaszi BiitHa pd nporn Ykpainu posmnodanacs He 24 mrororo 2022 p., koiu OyB
yBeIleHHI BOEHHUH cTaH, a B 2014 p. Uepes 1ie BUHUKAE /1BA JOTTYHUX MUTAHHA: 1)
YOMY JK 3Ta/IaHOi BUILE «CYTTEBOI 1 PanTOBOi 3MIiHM COLiabHOI, EKOHOMIYHOI abo
MOJIITUYHOI 00CTaHOBKMY, sika 0 Malla CHTHAII3yBaTd PO 00 €KTUBHY HEOOXiIHICTH
KpUMiHAJIBHO-TIPABOBOT OXOPOHH BiJINOBIIHUX BiAHOCHH, He BinOynocs me B 2014 p.?;
2) yomy *k Hi B 2014, Hi B yciX HaCTynHHUX, ax 10 2022, pokax MU 37e0iIBIIOT0 He
MaJIi 3MOTY CIIOCTepiraTv Hi HECHPUATINBOI JUHAMIKA TAKOTO BUAY MOBEIIHKH, SIK
HECaHKIIIOHOBaHE MOUIMPEHHS BiHICHKOBO 3Ha4yI1oi iHGopmalii, Hi 3MiHY ysBICHHS
PO CTYIiHb CYCHIBHOI HEOE3MEeKH Ta MOPAIBHOI OI[IHKH IIHOTO JIisSTHHSI, sike O MaJio
OyTH CIIpoTyKOBaHe MomnepeaHiM?

3BHYAIHO, HASBHICTH 3a3HAYCHUX (PAKTIB YACTKOBO MOYKHA IOSICHIOBATH TUM, 1110,
Ha BiMIiHY BiJl mupokoMaciTabHoi arpecii 2022 p., 3ailicuene y 2014 p. BToprHeHH:
OyJ10 JIOKATBHUM 1 TIPSIMO TOPKHYJIOCS JIUIIIE JIEKIIBKOX PETioOHIB YKpaiHu.

BonHouac mnepexoHaHi, IO TOJIOBHOI NPUYMHOIO TOTO, MIO MHUTAHHS MPO
KpHUMiHami3amito onucanux y ctr. 114-2 KK gisub crano akryansHum came B 2022 p., a
He B 2014 p. (um xx 2015 p.), cTaB CTPIMKHIA TEXHOJIOTIYHUH MPOTPEC, KU BiTOyBCS
3a el He3HayHWH (a 3 ICTOPUYHOI TOYKH 30py MPOCTO Mi3epHHI) MPOMIXKOK Hacy
(MEHIIIe NeCATHIIITTS) 1 32 IKUM HE 3aBXK/IU «BCTUTAE» 3aKOHONIABEIh. 30KpeEMa, Y I[b0-
My KOHTEKCTI XOTiJTocst O mpuramaty Baaii BuciaoBimoBaHHs H. A. 3arpeOenbHOi, sKa
3a3Hayae, 0 OCHOBHOIO MPOOJIEMOI0 HEJOCKOHAIOCTI Cy4acHOi MPaBOBOi CUCTEMHU
B MUTaHHI KiOepOe3reKu € Te, IO 15 raly3b PO3BUBAETHCS ONMCKaBUYHO, a KOHCEp-
BaTHBHA OIOpPOKpaTWYHA MAIllMHA IHCTHTYTY MPABOBOI BiIOBIATHHOCTI HE BCTUTAE
3a QUMUK 3MiHaMu. [IpofoBXKyIoun CBOIO AYMKY, JOCTIIHUILS 3ayBaKye, IO MPaBOBI
THCTUTYTH HE MOXKYTh PO3POOUTH WITKHUX JI€BUX NMPABWII TOBEIIHKHU Ul OXOTUICHHS
BCHOTO PO3MAITTS KiOEP3JIOUHMHIB, OCKUTEKH PO3POOJICHI paHillle TpaBwia BXKe HE €
JIEBMMHU, TaK sIK Hapasi iHMMWH OiK TaKMX MPaBOMOPYLICHb BUMIIIOB HA HOBUH PiBEHB,
IO BUIIEPEPKAE BCi MOMEPEAHI HalpaioBaHHS MpaBoBUX iHCTHTYWIH [11, c. 29].
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CriiB3ByuHO BHUCIOBIIOETECs 1 B. C. baruprapeea, akiieHTyI04YH yBary Ha ToMy, 1O,
BHUXOIISTYM 13 HA/IBETTMKUX TEMITIB PO3BHUTKY iH(OPMAIITHOTO MPOCTOPY, CHOTOIHI MU
CTHKaEMOCS 3 1BoMa mpobnemamu: 1) BiOyBaeTbcs 301IbIIEHHS KiTBKOCTI HOPYILICHb
MPaBOBHX HOPM, [0 PETYIIOIOTH iH(GOpMaIiliHi BiIHOCHHU; 2) TIpaBOBa OIliHKA HasIB-
HUX 1 TOTEHIIIHHUX 3arp03 HAJAEeThCs «i3 3amisHeHHIM» [12, ¢. 13-14].

[Ipr uboMy MaeMO MiAKPECIUTH, L0 MPOTITOM 3a3HAUYCHOTO Mepiogy 4 He
HaMOLIBLTY AMHAMKY JIEMOHCTPYBaB po3BUTOK IP-Tenedonii, B sikiii BigOyBCs cTpu-
0OK BiJ TOPOTOi KOPIIOPATUBHOI PO3KOIII /10 IOCTYIMHOTO CIIOKUBYOTO iHCTPYMEHTY,
YOCOOJICHHSIM SIKUX CTalll MeceHKepH. [IpsMuM HacmiJKoM LOTO CTaJo Te, 10 Me-
CEHJDKEPH JIy’Ke IIBUJIKUMH TEMITAMHU BCTAIW B OJIUH PSLI 13 COLIaTbHUMHU MEPEkKaMHU,
MIEPETBOPUBIIUCH JJIs1 MUJILHOHIB KOPHCTYBaviB IO BChOMY CBITY Ha OCHOBHI TIIaT(Op-
MU JIJIS IOJISHHOT KoMyHiKkarii [13].

3BUYaliHO, Tepex i JitoacTBa 10 HU(PoBoi (1HPOPMAILIIHHOT) €TOXHU BiIKPUB HEpe/
HAM 0e3J1id pi3HOMaHITHUX MOKIUBOCTeH. BogHowac, mopsiy i3 6aratbMa OYeBHIHU-
MU TiepeBaramMu, po3BHTOK iHPOPMALIHOTO CYCHUIBCTBA MOPOJUB 1 JesIKi HeraTUBHI
HACIIIKK, YM HE TOJOBHHUM 3 SIKHX € Te, 110 iH(OopMallis BCE YacTillle BUCTYyNAae He
JIUIIIE CYCIUTFHUM OJIaroM Ta MiHHICTIO, a i «30pO€I0 MacoBOTO BPa)KEHHS», CepHO3-
HUM JpKepesnoM Hebesmneku [14, c¢. 153]. 3okpema, y bOMY KOHTEKCTI BapTO Hpura-
nary, mo B npuiHaTid me B 2021 p. Crparerii iHdopmaniiiHOi Oe3nekn onHiew 13
3arpo3 OCTaHHIM BU3HABAIOCS HECAHKIIIOHOBAHE PO3IMOBCIO/KEHHS, BUKOPUCTAHHS 1
MOPYIICHHS LLTICHOCTI iHpopMaii 3 0OMEKEHUM JOCTYIIOM.

OHak, po3IIsIAlouu IPUYMHN YXBaJeHHs 3aKoHy Binx 24 6epesnst 2022 p. Ta Ha-
ctynHoro fnornoBHeHHS KK cT. 114-2, BapTO BiAMITUTH, 110 XapaKTEPHOIO OCOOIUBICTIO
BiliHM 2022 p. cTano Te, U0 po3BiAyBajibHAa AisUTBHICTB, PE3YJIBTATH SKOi Oe3mocepe-
HBO BIUIMBAIOTh Ha €(DEKTHBHE MPOBENICHHS BICHKOBUX OIEpallid, BKIoYae B cebe
30ip JaHUX HE JINIIE i3 «3aKPUTHX», a H «BITKPUTHX» PECYPCIiB, Cepest IKUX 0CO0IIMBe
MicIle 3aiiMaroTh 3rajlaHi HaMH COIliaIbHI MEepeXi Ta MeceHKepH. SIK i3 I[bOTO MpH-
Boay 3azHadae O. A. CaM4MHCBKa, B MEPioJl aKTHBHOTO PO3BUTKY iH(OpMALiHOTO
CYCITLIBCTBA, SIKE XapaKTEPHU3YETHCS ITUPOKUAM CIIEKTPOM MOXKITHBOCTEH /17151 peaizariii
CcBOOOIM CJIOBA Ta IIABUIEHUM Oa)KaHHSAM JIIOAEH «(IIJINTUCS CEHCAI[IMHUMH HOBU-
HaMM», CaM€ OCTaHHI CTaHOBISITH OCOOJIHMBY IIKaBIiCTh JIUIsl BOPOTa, 10 ¥ 3yMOBIIIOE
BUHHKHEHHS HaraJlbHOi HEOOXiTHOCTI 3alpOBaKEHHS IIPABOBUX MEXaHi3MiB Bpery-
JIOBaHHS 3a3HaYCHOI YacTUHU iH(opMaliiHoro pocTopy [15, c. 93].

[Toni6ouwmit noriunuii naniror Budynosye i JI. FO. Timodeena, sika:

— CIIOYATKY 3a3Hadvae, 10 0COOMMBICTIO iH(OpMaIiifHOT epu, B AKiil MU BCi 3apa3
KHBEMO, € CIpolIeHe (iKkCyBaHHs Ta nepenayda iHhopmarii;

— Jali KOHCTarTye€, IO, KOPUCTYIOUHCH TaKOI «IIepeBarory» iHQopMaliitHoro
CycminbcTBa, Oarato «OmorepiBy» micma 24 mrororo 2022 p. movanmy po3MIIyBaTu
¢doto Ta Bimeo mepeminieHb 30poi, 030poeHHS Ta OOHOBUX NpHUIMACiB B YKpaiHy, pyX,
nepemimieHdss abo posMitieHHs 3CY 4M IHIIMX YTBOPSHUX BIAMOBITHO 1O 3aKOHIB
VYkpainu BilicbkoBUX (hopMyBanb, poooTy 3axomi 1110, BuOyxiB Tomo;

—1HaperTi (Tak caMo sIK 1 AesKi 1HII HayKOBIIi) BU3HAE, 1110 iH(popMaliiiHa BiliHa Ta
iH(opMalliiiHa 000pOHa B CydacHHX BOEHHUX peallisix KPHMiHaJIbHOTO NpaBa YKpaiHH
OTpHMaJIa 30BCIM OHOBJICHE, IOPIBHSHO 3 ICHYIOUUM paHillie, HaoBHEHHS [ 16, ¢. 56].

Tyt He 3aiiBuM Oyae 03BY4YHTH iHGOpMAIi0 1 Mpo Te, IO OCTaHHI KilbKa
JECSITUIITh PO3BiMYBalbHI CIYyKOM pI3HUX KpaiH TNPOBOIATH CBOIO JiSUTBHICTS,
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31e0UThIIOro BUKOpHCTOBYIOUM TexHOJ0TiT OSINT, ToOTO TeXHOJOTIi OTpUMaH-
HsI JUISI pO3BiTyBaJbHHUX IIijiel BIHCHKOBOI, MONITHYHOI, CKOHOMIYHOI YW IHIIOT
indopmanii 3a momomororo BinkpuTux mpxepen [17]. Tomy BouyeBHIB 30BCiM
HE BUMAJKOBUM € ToW (akT, mo y npuiiHsaTii Bxe B 2022 p. Crparerii 3abe3-
TIEUYCHHS JAcpkaBHOI Oe3leku 3arpo3or iHdbopmamiiiHili O0e3meri BH3HAETHCS
HECaHKLI10HOBaHE PO3MOBCIOMKEHHS Oyab-saKo1 iH(opmarii, a He numie iHpopmanii
3 00OMEXEHHM JIOCTYTIOM, SIK IIe OyJI0 mependadeHo MPHUIHATOK POKOM paHilie i
3raganoro Bumie Ctparerieto iHpopMamiiHOl OE3IeKH.

3BUYaiiHO, CHHTE3YIOUH HaBECHI BUILE MTOJIOXKEHHS, MO’KE BAHUKHYTH 1 1HIIIE
MUTaHHS (X04a i MoAiOHe 10 TOCTaBICHUX BUINE): TAK YOMY K KpHUMiHami3amis
onucanoiy ct. 114-2 KK moBexinku He cTana akTyanbHOIO akmio He B 2014 p., To
Xo4a 0 B OJHOMY 3 HACTYIHUX POKiB (mpuHaiimMHi micas 2016 p.), IpOTIAToM SIKHX,
no-nepie, Ha JloHOaci MpoAOBKyBaB BUPYBaTH 30pOHHNUN KOHQUIIKT (PaKTHUHO
BiliHa), IO-IpyTe, PO3BUTOK BiJIMOBIAHNX TEXHOJIOTiH Bj)ke HAOYB TOTO PiBHSA, AKUI
€ I[IJIKOM CIIBCTaBHUM i3 piBHeM 2022 p.?

Ha Hamry nyMKy, HassBHICTh IbOTO )eHOMEHY HEOOX1IHO OJTHOYACHO TOSCHIO-
BaTH!

— K BXE 3Ta/IaHUM BHIIE (akToM TOro, mo A0 2022 p. BiliHa 3 p¢d HE HOCHUIA
HIUPOKOMACIITAOHOTO XapaKTepy;

— Tak 1 TUM, 110, TOYWHAOUH 3 KiHIT 2015 p., IHTEHCUBHICTh BOEHHUX il Ha
JlonOaci 3HaYHO 3HU3UIIACH.

BucHoBku i mpono3umnii. O1xe, 3a pe3yJibraraMu MPOBEICHOTO 10 CIIKEHHS
MA€MO MiJCTaBU BUCHOBYBATH, LI0:

1) BcranomiaenHs B 2022 p. KpUMiHAIBHOI BiAMOBiAATBHOCTI 32
HECAHKI[IOHOBaHE TMOMIMPEHHs BIiHChKOBO 3Hauym[oi iH(popmalii Mano Baro-
M€ coIliallbHe MATPYHTS 1 HU3KY IiJCTaB, TOJOBHOIO 3 SIKUX, O€3yMOBHO, Oyina
CyTT€BA 1 panToBa 3MiHa COLiajJbHOI OOCTAHOBKHM B HalIill JepXkaBi, sfika cTaja
HACJIiJJKOM IUPOKOMAcIITaOHOTO 1 BiAKpUTOTO Hanany pd Ha YKpainy;

2) Oyny4u TOJOBHOIO TiACTAaBOIO KpUMiHAMI3aIii JOCTIIKYBaHOTO IisTHHS,
BIIMOBiIHA arpecis palIMCTiB MapajiesibHO Bijirpajia ¥ poib KarajizaTopa BH-
HUKHEHHS 1 HU3KH 1HITMX B3a€MOOOYMOBIICHHX MPOIIECIB, PO3BUTOK SIKUX TMOCTA-
BHB Ha MOPSIOK ICHHUN MUTAHHS PO 00’ €KTUBHY HEOOXiTHICTH 3aPOBaHKEHHS
KPHMiHAJIPHOT BIJIMOBIaTBbHOCTI 32 BIAMOBIAHI JiSHHS, a caMe€, HECIPHUSTIUBY
JUHAMIKy HECAHKIIIOHOBAHOTO TOIIMPEHHS BIMCHKOBO 3Ha4Yymoi iHpopmarii,
3MiHY YABJIEHHS MpPO CTYIiHb CYCHiJIbHOI HeOe3MmeKH Ta 3araJbHOBHU3HAHOI
MOpPaJbHOI OLIHKH I[bOTO JiSTHHS,

3) omHIE 3 BaXKJIMBHUX IMiJICTaB KpUMiHAI3aMii JOCIIKYBaHOI MOBEIIHKH
CTaB CYTTEBUH PO3BUTOK HOBOI IPYIH CYCITIUILHUX BiTHOCHH, IO BigOyBCs Ha 0a3i
€KOHOMIYHOTO YM TEXHIYHOTO IpOrpecy — a came, iHpopMalifHIX BiZHOCHH.

OuyeBuHO, IO aHali30BaHa MpoOJeMaTHKa HE BUYEPIYETHCS THUMHU IIH-
TaHHSAMH, AKi OyJIM MiIHATI y CTarTi. 30KpeMa, BBAXKAEMO, IO MEPCIEKTHBHUM
HampsIMOM IMOJAJBIIUX HAayKOBHX PO3BIJOK Yy BiJAMOBiJHIM LapuHi € MpOBEICH-
Hsl JIOCTiJ)KeHb, HANPaBJICHUX Ha BUPINICHHS NMUTAaHHS PO BIAMOBIAHICTH 3a-
MPOBaKECHHS KPUMIHAJIBHOI BIATOBITAIBHOCTI 3a HECAHKI[IOHOBaHE IIOIIH-
peHHs1 BilficbkoBO 3Hauymioi iHGopMmalii po3poOIeHUM y NOKTPUHI MPUHIHUIIAM
KpUMiHai3aii.
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ON THE GROUNDS OF CRIMINALIZATION OF ACTIONS, PROVIDED BY
ART. 114-2 OF THE CRIMINAL CODE OF UKRAINE

Summary

The article is devoted to a critical analysis of the decision of the national parliamentarians
to add a new article to the Criminal Code of Ukraine 114-2 and is aimed at obtaining a scien-
tifically based answer to the question of whether there were grounds for the criminalization of
the acts described therein, and if so, which ones. In particular, based on the results of writing
the article, it is concluded that, firstly, the establishment in 2022 of criminal liability for the
unauthorized dissemination of militarily significant information had a strong social basis and
was caused by a number of reasons at once, the main of which, of course, was a significant
and the sudden change in the social situation in our country, which was the result of Russia’s
large-scale and open attack on Ukraine; secondly, being the main reason for the criminalization
of the act under investigation, the corresponding aggression of the Russian Federation simul-
taneously played the role of a catalyst for the emergence of a number of other interdependent
processes, the development of which put on the agenda the question of the objective necessity
of introducing criminal liability for the relevant acts, namely, unfavorable the dynamics of the
unauthorized dissemination of militarily significant information, a change in the perception of
the degree of public danger and the generally recognized moral assessment of this act; thirdly,
one of the important reasons for the criminalization of the investigated behavior was the signifi-
cant development of a new group of social relations that took place on the basis of economic or
technical progress - informational relations. The same fact that, despite the ongoing war since
2014, the issue of criminalization of the behavior described in Art. 114-2 of the Criminal Code
of Ukraine, became the agenda only in 2022 is explained by the fact that: a) until 2022, the war
with the Russian Federation was not of a large-scale nature; b) starting from the end of 2015,
the intensity of hostilities in Donbas decreased significantly.

Keywords: information, unauthorized distribution, crime, criminal liability, criminaliza-
tion, grounds for criminalization, aggression, war, martial law.
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ITPO INEPCHEKTHUBHU YIOCKOHAJIEHHSA 3AKOHOJIABYOI'O OITUCY
O3HAK IIPEIMETA 3JIOYUHY, IIEPEJIBAYEHOI'O
CT. 245 KK YKPATHU!

AKTYyalIbHICTh CTaTTi MOSICHIOETHCS HEOOXIAHICTIO PO3POOJICHHS PEKOMEHIAIIH 111010
YIOCKOHAJIEHHSI TIOJIOKEHb UHHHOTO KPHMIHAIBHOTO 3aKOHOJABCTBA, peaii3amis SKHUX
JTO3BOJIIIA O IMiIBUIINATH e(heKTHBHICTh MEXaHi3My KPHUMiHAIBHO-TIPABOBOI MIPOTH/IIT TIPOSIBAM
3HHUIICHHS a00 MOIIKO/HKEHHS 00’ €KTIB POCIMHHOTO CBiTy. METO0 CTaTTi € KPUTHIHE OCMIC-
JICHHSI BUKOPHCTAHOTO y cT. 245 KpuMiHaJIIbHOTO KOAEKCY YKpaiHM MiIXOAy /10 BH3HAYCHHS
O3HaK MpeaMeTa IbOT0 3JI0YMHY, BUBYCHHS PEJICBAHTHOTO JIOCBIMY 3apyOi’KHMX KpaiH, a Ta-
KOXK (hOPMYIIFOBaHHSI Ha 1Li OCHOBI HayKOBO OOIPYHTOBaHUX pPEKOMEHJAIW, CHPSMOBaHUX
Ha yJIOCKOHAJICHHS BiJIIOBIAHUX IOJIOKEHb YAHHOTO KPUMIHAIBHOTO 3aKOHOAABCTBA. 3a pe-
3yJAbTaTaMH HAIMCAHHS CTATTi POOWTHCS BHCHOBOK PO, IMO-TIEpIIe, BiACYTHICTH TMiICTaB
JUIsl OOMEXXEHHS KOJIa TPEMETIB aHAII30BAHOTO 3JI0YMHY JIMIIE THUMH 3€JICHUMH HacaKeH-
HSIMHM, SIKI 3HAXOJATHCS 11032 HACEJIICHUMH ITyHKTAaMM Ta B3/IOBXK 3aJi3HMIIb, 1103asK CTYIIHb
MOPYIIYBAHOCTI BIAMOBIHOTO 00’€KTa KPUMIiHAJILHO-IIPABOBOT OXOPOHH 3aJIC)KUTh HE Bij
MiclIepO3TallyBaHHs Ta [IPABOBOIO CTATyCy (HAJICKHICTH 10 JIICOBOro (hOHIY) MPEIMETIB, a
€KOJIOTIYHOI IIIKOJH, SIKY MOXKE CIIPOBOKYBATH 1XHE 3HUIIEHHS a00 MOLIKOKEHHS BOTHEM, T10-
ZIpyTe, Te, IO B YIOCKOHAJICHIH peaKilii aHaIi30BaHOT HOPMH Ma€ HTHCS PO 3HUIICHHS OyIb-
SIKOT POCIMHHOCTI (SIK 1 11 3aJIMIIKIB) HE3aJIe)KHO BiJI MiCIls CKOEHHS TaKWX i, a HEe JIUIIC Ha
3eMJISIX CLUIBCHKOTOCIIOIAPCHKOTO MpHU3HAYeHHs. HarmpukiHIi cTarTi BU3HA4YEHI NEePCIEeKTUBHI
HAarpsIMU JTOCJIJDKEHb Y BIAMOBIIHIN IIapHHI.

KirouoBi cioBa: MOBKULISI, KpUMiHadbHA BiAMOBINANBHICTD, 3JI0YWH, MPEAMET, MICIe
KPUMIHAJIBFHOTO TPABOMOPYIICHHS, POCIUHHNAN CBIT, JIiC, JIICOBI MAacHWBH, CTEpHS, 3€JICHI Ha-
CaJDKeHHSI, 3eMJTi CIIIbCHKOTOCIIOAAPCHKOTO IPH3HAYCHHS, SHUIICHHS, ITOIKOLKSHHS, ITi/all.

IMocTtanoBka mpodaemu. OCTaHHIMH pOKaMH B HaIIiil mep)kaBi Bce OiIbIe
yBard NPUAUISIETHCS TUTAHHIO MiABUIICHHS €(QEKTHBHOCTI KPUMiHAJIbHO-IIPABOBOI
MPOTHIIT TIPOsIBAM 3HHIICHHSI/TIONIKOJIKEHHSI 00’ €KTIB POCIUHHOIO CBITY, 30Kpema,
CaMOBUTFHOTO BHUITAJIOBAHHS POCIUHHOCTI Ta ii 3anumkiB. HasBHICTE 1IbOTO (haKTy
HEOOX1THO MOB’A3yBAaTH SIK 1 3 IEPEOLIHKOIO Y CYCIIIIBCTBI CTYIECHS CyCIiIbHOI HeOe3-
MIEKH [IbOTO AiSIHHS, TaK 1 3 Hee()eKTHUBHICTIO CT. 245 KpuMiHanbHOTO KOJeKey (aaii —

! Crarrio migrorosneno 3a miarpuMku Harionansnoro Gonay gociimkens YKpainu B Meskax peanizanii
MIPOEKTY 3 BHKOHAHHS HAYKOBUX JOCIHIKEHb 1 po3pobok «IlinBuieHHs epeKTHBHOCTI KpUMiHAIBLHO-
MIPaBOBOI1 OXOPOHH JOBKLLISA B YKpaiHi: TEOPETHKO-IPUKIAIHI 3acaany (IepKaBHUH peecTpaliitHuil HO-
mep 0122U000803).

© P. O. Moguas, 2023
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KK) Vkpainu «3Hu1ieHHs a00 MOUIKO/KEHHSI 00’ €KTIB POCIMHHOTO CBITY», TIPUITHCH
sIKoT 1 Manu 6 3a0e3neuyBaTy 3rajlafy BHIIE MPoTuAiro. [Ipu oMy MaeMo 3a3HAYUTH,
IO BITYM3HSIHUMHU KPUMiHAJICTaMH, 30KpeMa 1 aBTOpOM IUX psAkiB [1], mo3HadeHa
HeeekTuBHICTH cT. 245 KK Vkpainu Haituacrimie MmosiCHIOETHCS YHCICHHUMH BaJia-
MU 11 KOHCTPYIOBaHHSA, 30KpPEMa, 1 y YaCTHHI 3aKOHOJIABUOTO OIHCY O3HAK IpeaMeTa
aHaJII30BaHOTO 3JI0YHMHY.

AHani3 ocTaHHiX gocaikeHb i myGuaikaniii. Okpemi acrieKTH po3IIIsIyBaHOI
MpOOJIEeMaTHKNA JOCIIPKYBAINCh y TparsgX TaKWX BITYM3HSIHUX HAYKOBIIB, SK
1. B. bepanixk, O. O. lynopos, /1. B. Kamencekuii, T. B. Kopasikora, B. K. Marsiiiuyk,
I. I. Mutpodanos, €. O. ITucemencekuii, O. B. Cropuoyc ta inmi. He3Baxkaroun Ha
MMO3HAYeHYy JOKTPUHAIBHY aKTHBHICTh, BUMYIIICHI KOHCTATyBaTH, IO B pOoOOTaxX Ha-
3BaHUX aBTOPIB, MO-TIEPILE, HE 3HAXOAATh HAJICKHOIO BUCBITIICHHS MUTaHHS YAOCKO-
HaJICHHsI caMme TMpeaMera 3io4nHy, rnepenbadenoro cr. 245 KK Ykpainu, no-apyre,
B3araJii He aHaII3ye€ThCs BiAMMOBIIHAN 1HO3EMHHNA JOCBI.

Meto10 mi€i cTaTTi € KPUTHUYHE OCMHUCIEHHS BUKOPHUCTAHOTO y CT. 245
KK Vkpainu migxomy 10 BU3HAYEHHS 03HAK MPEIMETa IIbOTO 3JI0YMHY, BUBYCHHS pe-
JIEBAHTHOTO 3apyOiKHOTO JIOCBIiy, @ TaKoK (hOPMYIIOBaHHS Ha I[ili OCHOBI HayKOBO
OOIPYHTOBAaHMX PEKOMEHJalil, CIIPSIMOBAHMX Ha YIOCKOHAJICHHS BiJIOBIAHUX I10JIO-
JKCHb YUHHOT'O BITUHU3HSHOTO KPUMIHAJILHOTO 3aKOHO/1aBCTRA.

Bukaan ocHoBHoro martepianay. [Ipucrymaroun 10 XapakTepuUCTHKH TpeaMeTa
3704MHYy, nepeadaueHoro cr. 245 KK Ykpainu, nepeaycim XoTisiocs 6 BiIMITUTH, 110
B FOPUIUYHIN JIITEpaTypi 11 HOpMa HABOJIUTHCS K NpUKIaa icHyounx B OcoOnuBin
YaCTHHI CUTYyaIlill, KON 3aKOHO/IaBeIh (POPMYITIOE O3HAKU TIEBHOTO 3JIOYHHY, «3]THBa-
104/ HOTO MpeaMeT 1 Miclie BAMHEHHS, 10 SIKOTO, BIACHE, 1 PUB’SI3YETHCS MPEIMET.
PosrmsnyBim nozioHi Bunagku, T. B. PomioHoBa 3a3Havae, 1110 OCHOBHOIO PO3MEXY-
BaJIbHOIO O3HAKOO BiIOBITHUX 00’ €KTUBHUX O3HAK CKJIAIy 3JIOYHUHY € HEPYXOMiCTh
MICIIsSl BIIHOCHO TOTO MPOCTOPY, 110 Horo otouye. KpiM Toro, 10MoMi>KHUM METOZOM
PO3MEXYBaHHS MpEAMETa Ta MiCls 3JI0YMHY CIYTye JIHTBICTUYHE TIyMadeHHs
[UIIXOM TIOCTAHOBKH BiJTOBITHUX THTaHb: IO IMEHHHWKA, IO IO3HAYa€ TpPEAMET
37I0YMHY, MOXKHa 3aCTOCYBaTH MHUTaHHS (u020?); Miclle BYMHEHHs 3JI0YMHY 3a-
KOHOJaBellb (DOPMYJIOE TaK, IO 10 HBOTO MOYKHA ITOCTaBUTH 3amuTaHHs (Oe?)
[2,c. 107, 117].

Sk Bimomo, nucnosuis 4. 1 ct. 245 KK Ykpainu nHapasi chopmyaboBaHa HACTYII-
HUM YHHOM: «3HUILEHHS 200 MOIIKO/PKEHHS JTICOBUX MAacHBIB, 3€JICHUX HacaPKeHb Ha-
BKOJIO HACEJICHUX MYHKTIB, B3/IOBXK 3aJIi3HHUIIb, @ TAKOXK CTEPHI, CYXUX JUKOPOCTYUHX
TpaB, POCIMHHOCTI 200 ii 3aJUILIKIB HA 3eMJISIX CLIIbCHKOTOCIIOIAPCHKOT0 TPU3HAYCHHS
BOTHEM UM 1HIIUM 3arajbHOHEOE3MeYHnM criocobomy. [IpoanarnizyBaBiin HaBeaeHI
MIPaBOBI MPUITUCH Ta BUKOPUCTOBYIOUX OIMCAHI BHIIE PO3MEKYBAIbHI O3HAKH, Ta K
taku T. B. PogioHOBa cTaBUTH BiJIMIOBI/IHI MUTAHHS 1 KOHCTATYE, 110 00’ €EKTUBHA CTOPO-
Ha I[[bOTO 3JIOUYUHY (DOPMYITHOETHCS SIK 3HUIIICHHS a00 MOIIKO/DKEHHS [4020?] ICOBUX
MAacHBIB [npedmem 3n0uuny], 3eIeHUX HACAIKEHb [npedmem 3nouuny] [0e?] HaBKO-
JI0 HACEJICHUX TYHKTIB [Micye @uuHeHHs 3104uHy]|, [0e?] B3MOBXK 3aMi3HUIB [Micye
euunents 310uuny). IHma ¢popma 06’ €KTUBHOI CTOPOHU LBOTO 3JIOYMHY — 3HUIIECHHS
a00 TOIIKOMKCHHS [4020?] CTepHI [npedmem 3nouumy], CYyXUX TUKOPOCTYIHX TPaB
[npedmem 3n0uuny], POCIMHHOCTI [npedmem 3n0uuny] abo il 3aMUIIKIB [npedmem
anouuny] [0e?] Ha 3eMJIsIX CUIBCHKOIOCIIONAPCHKOTO MPU3HAUCHHS [Micye GUUHEeHHS.
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3noyuny]. 3BaXKaruu Ha Iie, JOCTIIHULL KOHCTATye, 10 3a3Ha4yeHi y 4. 1 ¢T. 245 KK
VYkpaiHu TepuTopii «HaBKOJIO HACEIEHUX MTyHKTIB», «B3IOBXK 3aJI3HUIIBY, «HA 3EMIISIX
CLIBCHKOTOCTIOIAPCHKOTO TIPU3HAYCHHS» HEOOX1IHO BU3HATH CaMe MiCLeM BUMHEHHS
3nmounny [2, c. 117-118].

OTxe, mpeaAMETOM 3TI0YUHY, ependadeHoro cT. 245 KK Ykpainwu, € micoBi MmacuBH,
3eJIeHI HacaJPKEeHHs, CTePHS, CyXi IMKOPOCTYYl TPaBH, POCIUHHICTD Ta i 3aJIHIIKH.
o * 0 TaKWX O3HAK, K «HABKOJIO HACENICHHUX ITyHKTIBY», «Y3I0BXK 3aJi3HHIIB)» Ta
«Ha 3eMIIIX CUTbCHKOTOCTIONAPCHKOTO NPU3HAYEHHS», TO iX HEOOXITHO BHU3HABATH
MICIIEM 3HHIIEHHS a00 TMOIIKO/KEHHS BIJIMOBIJIHUX MPEIMETIB POCIUHHOIO CBITY.
OpHak, BpaxoBYIOYM 3a3Ha4YCHE BHIIE 3aKOHOJIABYE «3JIMBAHHS» IMX O3HAK, y IiH
po0oTi BOHM OyTyTh aHATI3yBaTUCS Pa30OM.

BuBuMBIIM 3aKOHOABYHIA ITiJX1]T IO OMMCAHHS O3HAK MPEJIMETa Ta OB’ S3aHOT0
3 HAM MiCIll BUMHEHHS 3HUIIEHHST a00 MONIKOJKEHHS 00 €KTIB POCIMHHOIO CBITY,
MU JIAIUIM BUCHOBKY TIPO MOTPe0Yy OKPEMOTO PO3TISAY SIK HAMOLIBII AUCKYCIHHIX
MUTaHb [IPO BUIIPABJIAHICTb:

a) BU3HAHHS MIPEMETOM JIOCIIKYBaHOT'O 3JI04YMHY HE JIMIIE JTICOBUX MACHBIB Ta
3eJIEHUX HacaKeHb, a i IHIIUX BUIIB POCITHHHOCTI;

0) oOMeXeHHs TpeMeTa 3JI04HHY JIUIIE:

— THMHU 3€JICHUMHU HaCa/KCHHSIMH, SIKi 3HAXOMISATHCS 11033 HACETICHUMH ITyHKTaMH
Ta B3OBXK 3aJII3HHUIIb,

— Ti€i CTEepHI, CyXUX AUKOPOCTYUYHX TPaB, POCIMHHOCTI abo ii 3a1MIIKiB, K1 3Ha-
XOJISITBCSI BUKJIFOYHO Ha 3eMJISIX CUTLCHKOTOCIIOAAPCHKOTO PU3HAYCHHS.

[Ipuctymaroun 10 mMX THTaHb, MU, SIK 1 aHOHCYBajoCs Ha MOYATKy CTaTTi,
BUPILIMIN 3BEPHYTHUCS O PEJIEBAHTHOIO 1HO3EMHOTO JOCBiTY, IO B IIbOMY BHIIAJKy
BUDIISIAE T1Ie OLTBIN JOPEYHNUM 3 ypaxyBaHHSIM TOTO, IO 0araro eBponelchKuX KpaiH,
a 0cOOJIMBO K Ti, SIKi TPEJICTABIIAIOTH TaK 3BaHy «3axiHy» T1IKY pOMaHO-T€PMaHCHKO1
KPUMIHAJIBHO-TIPABOBOT CUCTEMH, MOXKYTh «IIOXM3YBaTHCS» 3HAYHO OUIBIION, HIXK
BITYM3HSIHA, ICTOPIEIO PEerIaMEHTAIlli BiJIOBITAIBHOCTI 32 3JI0YMHU, ITOB’SI3aH1 3 10-
KEKaMHU.

[IpoBiBIIM BiAMOBIJIHE KOMITAPATUBICTCHKE JOCII/DKEHHS, MU BHUSBHIU TpPH
OCHOBHI TIJIXOIU 10 TOOYJIOBH BIIMOBITHUX HOPM, SIKI YMOBHO MOXHa HMEHYBaTu
«3aralbHAMY, «JTICOOXOPOHHUMY Ta «KOMIUIEKCHUM TPHUPOTIOOXOPOHHAM:

1) y KpuMiHaJIbHOMY 3aKOHOJABCTBI KPaiH, B SIKUX BTUICHUH «3aeanbruily MiaXia,
ICHYIOTB JIMIIIE 3araJibHi HOPMHU IIPO MOXKEXKY, Y ME¥kKaX SIKUX HE MiCTUTBCS «ITPHUB’ 13K
Hi 10 JIiCy, Hi JI0 )KOJIHUX IHIIUX TMPUPOIHUX 00’ €KTIB, a TOJIOBHOIO YMOBOIO HACTaH-
Hsl KpUMIHAQJIBHOI BIAMOBIJAIBHOCTI 32 IIi il € CTBOPEHHS I'POMaJIChKOT HeOe3MeKH,
y poszfinax mpo siky (HeOesreky) 1 posmimeHi Bigmosiaai HopMu (§§ 169-170 KK
Agctpii, crarti 180-182 KK Jlanii, ct. 164 KK Icnangmii, ct. 355 KK Hopgerii, ct. 163
KK Tonbmi, ct. 237 KK Can-Mapuno, § 284 KK CioBayunnuy, ct. 314 KK CrnoseHii,
ct. 215 KK Xopsarii, ct. 272 KK Yexii, ri. 13 KK IIBemnii Toio);

2) HAaTOMICTh B IHIIUX KpaiHax OyB peai3oBaHUH «1iCOOXOPOHHULLY TIIXIT, 3MICT
SIKOTO TIOJISITA€ y BU3HAHHI KPUMIHAIBHO KapaHHMH TIOXKEXK, SIKi MPU3BEIH 10 3HH-
HIeHHs 200 TONIKO/KEHHS JIUIIE OJJHOTO BHJLYy TPUPOJHUX PECYpCiB — JIicy (JIiCOBHX
MacHBiB), 3a SK€ BCTAHOBJICHO MOKApaHHS, sIKE € OUTBII CYBOPHUM 3a Te, M0 Mepe-
0aueHo 3a «3BUYAlHY» MOXKEXKY (MOpPYILIEHHS MPaBUII MOXKEKHOI Oe3neku) (ct. 260
KK Asepb6aiimkany, ct. 206-6 KK Anbanii, ct. 236 KK Bounrapii, ct. 297 KK Bipmeii,
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ct. 304 KK I'pysii, crarti, ct. 423-1 KK Iranii, ct. 341 KK Kasaxcrany, crarti 107-108
KK Jlarsii, ct. 227 KK Maxkenonii, ct. 232 KK Monzgosu, ct. 235 KK Tamkukucrany);

3) Hy ¥ HapemITi mapiamMeHTapii TPeThol IPyNU KpaiH CHOBIAYIOTh TaK 3BaHUN
CKOMNJLEKCHUTL NPUPOOOOXOPOHHULY TIIXIJA 1 BU3HAIOTh KPUMIHAJIBHO KapaHUMU

JUSTHHSL, SIKi TIPH3BEJTH 10 TTOXKEX SIK y JIicax, TaK 1 Ha IeSIKUX iHIHMX a0o B3araii Oyjib-
SIKMX TIPUPOAHUX TEPUTOPisiX. BogHouac 3ayBaxknumo, 1110:

— SIKIIO B OJIHIM TPYITi TAKUX KpaiH BiMOBIIAIBHICTD 3a 3HUILEHHS a00 MOIIKOI-
*KeHHs (YMOBHa Ha3Ba) BOTHEM BCiX MPUPOAHUX pecypciB yHidikoBana (ct. 302 KK
Kuprusii — npeagmerom € Jica, TopdoBuia ado iHm 00’€KTH Npupony, 4. 3 ct. 429
KK Hinepnanais — Jic, Bepec, TpaBa, Topdosuia, . «a» 4. 1 c¢t. 272 KK Iopryranii
— Jic, pepeBa, mmeHn4Hi o, cT. 198 KK Y36exucrany — mociswy, sica, nepeBa abo
1HIIA POCIMHHICT, 1. 5 4. 1 § 306 KK ®PH — nica, monst (Jiyru ta crenu) Ta Topdo-
BHUIIA);

— TO B IHIIMX OLNBIN CyBOPi IOKapaHHA Iepen0adeHi 3a BAMHEHHS caMe JIICOBUX
MOXEeX, SKAM 4YacTO IMPUCBSYEHI OkpeMi HOpMHU (CT. 352 (00’ekTH HmpuUpOAM) Ta
crarti 354-355 KK Ectonii (;1ic) (He juiiie BOTHEM, a i 1HIITUM CIIOCO00M), cTaTTi 352-
355 (qic), ct. 356 (iHMIII MPUPOIHI TepuTopii, 3acamkeri pocmuaamu) KK Icmamii).

3 ypaxyBaHHSM, y TOMY YHCIIi, i IIUX ITOJIOKEHb MU JIMIIUTH HACTYITHUX BUCHOBKIB
3 MIPUBOJLY MOCTABJICHUX BHIIE MTUTAHb.

Ilo-nepuwie, BBakaemo, mo y ct. 245 KK VYkpainn BumpaBmano mnepeabadeHo
BIJIOBIAAIBHICTE 3a 3HHIIEHHS a00 MOIIKOMKEHHS HE JIMIIE JICOBHX MACHBIB, a
W IHIIMX BB POCIMHHOCTI. Takuii Hall YMOBHUBIJ MOSICHIOETBCS, 3 OJHOTO OOKY,
OUYEBUHOIO CYCIIIFHOIO HEOEe3MeKO MUX Aii, a, 3 1HIIOTo, THM, IO BiAMIiHHI BiX
PO3IIIAYyBaHOI HOPMH YMHHOTO BITYM3HSHOI'O KPHUMIHAJIBHOTO 3aKOHOJABCTBA HE
JIO3BOJISIIOTH JIATH HAJIS)KHY KPUMiHAIBHO-TIPABOBY OIIIHKY IIMM MPOSIBaM, aJpKe:

a) Ha BiIMiHY BiJ 0araTh0X MpoaHaTi30BaHUX BUIIIE B3ipIliB, y HboMmy (KK Ykpainu)
BiJICYTHSI OKpeMa HopMa Ipo Mira;

0) cr. 194 KK Ykpainu po3paxoBaHa Ha pearyBaHHs 1100 BUIT/IKiB 3HUIICHHS
a00 TIONIKO/IKSHHS JIHIIIE:

— «MaiiHay, TIOHATTS SKOTO HE OXOILIIOE POCIMHHICTE;

— «4y)KOTO» MaiHa, 1110 YHEMOXKJIMBIIIOE KBaTi(DiKaIlifo 32 HEK MPOSIBIB IMiany
BJIIACHOTO MalHa;

B) cT. 270 KK Ykpainu Mmoxxe OyTH 3acTOCOBaHa JIHMIIE:

— 110 0ci0, cTaBJIeHHS SKHX JI0 HACIIIKIB OyJI0 HEOOEpeKHUM;

— 32 YMOBH, IO [Iii TAKUX 0Ci0 CIPUYMHMIIN IIKOTY 3I0POB IO JItoeit abo MaitHO-
By Koy y Benukomy po3mipi (300 i Ginmeme HM/ID).

Jlo peui, 3 ypaxyBaHHSIM HaBEJCHHUX apryMEHTIB MH HE MOXXEMO MiJTPUMAaTH
BTiIeHy B poekTi HoBoro KK izero momo oOMexxeHHs KoJia IpeIMeTiB KpUMiHaTbHIX
[IPaBOINOPYIIeHb, HependadeHux m. 1 ct. 6.5.6 Tam. 1 ct. 6.5.10 (HOpMHU-HACTYITHUKA
cT. 245 KK VYkpainu), Juine po3TalioBaHUMU Y JIiCi IepeBaMU Ta YarapHUKaMu.

Ilo-Opyee, Mu He BOAYaeMO JKOMHUX IJICTaB JUIsI OOMEKEHHS Kojla MPEAMETIB
AHaJII30BaHOTO 3JIOYMHY JIMIIE THMH 3€JICHUMH HACaKCHHSMH, SIKI 3HAXOISATHCS
1033 HACEJICHUMH ITyHKTaMH Ta B3JIOBXK 3aJi3HHIIb, I03asK MIEPEKOHAHI, 10 CTYIiHb
MTOPYIITYBAaHOCTI BiATIOBIIHOTO 00’€KTa KPHUMIHAJILHO-IIPABOBOI OXOPOHHU 3aJICIKUTH

2V cr. 181 KK Tlobrmi mepeabadeHo BiAMOBIMaTBHICT 32 3HUIIEHHS POCIMHHOTO a00 TBa-
PHHHOTO CBITY Oy/Ib-SIKHM CIIOCOOOM (HE JIUILIE BOTHEM).
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HE BiJI MICI[EpO3TalllyBaHHs Ta MPABOBOI'O CTATYCy (HAJECKHICTh 10 JICOBOTO (hOHIY)
MpPEeIMETIB, @ €KOJOTIYHOI MIKOJH, SKY MOXKE CIIPOBOKYBATH iXHE 3HUINEHHS a0o
MOLIKO/P)KEHHSI BOTHEM. A TOMY BBa)KaeMo, 1110 B yaockoHaeHi cT. 245 KK Ykpainu
(abo 1HIIIH MoAiOHIM HOpMI) Mae HTHcs po OyAb-sIKi 3eJeH]1 Haca/KeHHs, 30KpeMa i
Ti, IO PO3TAIIOBAHI:

a) y MeXKax HaceJeHHMX IyHKTIB (IapKu, caa, CKBEepH, OylIbBapH TOLIO), SIKi
HE BiJJHECEHI B yCTAHOBJIEHOMY HOPSIKY 10 JiciB (1. 1 4. 2 cT. 4 JlicoBoro xomekcy
VYkpainn);

0) He IuIIe B3J0BXK 3aTi3HUIN, a i aBTOMOOUIBHUX JOPIr, TpO 5Ki, 0 pevi,
sranyetbest y cr. 77-1 Komekcy YkpaiHu mpo aaMiHICTpaTHBHI HPaBONOPYIICHHS
(mami — KYmAII).

3aliBUM apryMeHTOM Ha KOPHCTh BHCJIOBJICHHUX PEKOMEHAALild cayrye i
peJIeBaHTHUI 1HO3EMHUI TOCBiI. 30KpeMa, XOTIOCs O BIAMITHUTH, IIO:

—vy ct. 260 KK Azepbaiimkany nmpeaMeToM/MiCIieM 3II0YNHY BH3HAIOTHCS — JIICH,
JiepeBa Ta YarapHUKH, a TAKOX 1HII 3eJIeHI Haca HPKEHHs, SIKi He BXOJSATH JI0 JIICOBOTO
oHny;

—y ct1. 236 KK bonrapii — micHi nepeBa, capKaHII, JTiCOBI KYIBTYpH, JIICOBUI pO3-
LI HUK, TTICKHY;

— vy ct. 297 KK BipmeHnii — He Juiiie JiicH, a i HacaJKeHHs, SKi HE BXOIATh JI0
J1icoBOTO (QOHY;

—y ct. 304 KK I'py3ii — mica Ta HacaKeHHS;

—y crartsax 354-355 KK Ecronii — nepeBa Ta 4arapHUKH B Jlicax Ta iHIIMX Ha-
Ca/KCHHSIX;

—y ctr. 341 KK Kazaxcrany — nepeBa Ta yarapHuKH, IPUUOMY SIK Ti, 1110 BXOASTB,
TaK 1 Ti, SIKi HE BXOSTH JIO JIICHOTO (hOH[Y, KpIM JIEpEB Ta YyarapHUKIiB Ha MpUCcaano-
HUX, JaYHHUX Ta CaJIOBUX TUISHKAX;

—y ctr. 356 KK Icnanii — pociuau Ha HE JIiICOBUX TEPUTOPIAX (MOPYY i3 HOpMaMHU
O JIiC Ta JIiICOBI MacuBN);

—vy ct. 423-1 KK Iramii — mic, rai, J1icoBi pO3IUTiTHUKH;

—y cr. 272 KK Ilopryranii — nica Ta n1epesa, SKi B HIX HE pO3TalllOBaHi;

—y ct. 235 KK Tamkukuctany — J1iCH, a TAKOX 1HII HACA/PKEHHS, SIK1 HE BXOJISTh
10 J1icoBOTO (POHY;

—y cr. 198 KK Y30ekucrany — jicu Ta gepesa.

Sk G6aunMo, y BCiX IUX KpaiHax: a0o K MpsIMO BKa3yeThCs Ha Te, IO MpeaMe-
TOM BiJIOBIIHOTO 3JIOYMHY € U Ti AepeBa, siKi He BXOIATH JIO JIicoBOro (oHIY, abo
K BHKOPHCTOBYETBCSI 3arajibHe (POpMYIIOBAaHHS «JepeBa» («POCIMHHICTBY), 0e3
BKa31BKU Ha Te, 1110 IIi JiepeBa MalOTh OyTH BKIIFOYEHI JI0 JTICOBOTO (hOHITY.

3aBepIryoun po3TIsAl BOTO MUTAHHS, XOTUTOCS O BiIMITHTH, 1m0 B JlicoBoMy
KoZIeKCi YKpaiHU He BKUBA€ThCsl BUKOpucTaHuil y cT. 245 KK Yipainu 3BopoT «i1icoBi
MaCHBI», 3aMICTh YOTO BKa3y€ThCS Ha «ITICOBUH (POH/I», YOCOOIIEHHSM SIKOTO BUCTYTIAE
mic® (ct. 4). Ha nieii camuii ¢axr 3Beprae yary i O. B. Cropuoyc, sIKuii mHIie mpo Te,
110 TIOHSTTS «JIICOBOTO MAacHBY» HEMAE Hi Y JTICOBOMY, Hi y CyMI>KHOMY 3aKOHOJIaBCTBI.
BHacIiziok bOT0 CTBOPIOETHCS IBO3HAYHICTb, [0 HAJIA€ MOMKJIMBICT BAHHUM YHUK-
HYTH BiJINOBiaJIbHOCTI Ha (OPMANBHUX MifcTaBax. Hampukiian: BHACTIIOK BEpXOBOi

3V npoekti KK kpuMiHAIBHO MPOTHITPABHUM TEK BU3HAETHCS 3HUIICHHS a00 ITOMTKOIKECHHS
JepeB abo yarapHUKIB came y «ricax» (cT. 6.5.5 Ta ct. 6.5.10).
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MOYKEeXKi OyJia 3HUIIICHA HE BCs, a JIMIIIE [TOJIOBHHA JIICOBOTO MACHBY ILIOIICIO OJIM3BKO
5 ra. «/lo BuHHOT 0COOM IIsI CTATTS HE MOXKe OyTH 3aCTOCOBaHA, X04a PO3Mip 3aBIaHOT
IIKO/IA — BeInue3Hui. ToMy, — BUCHOBYE JOCHIIHUK, — € HEOOXIHICTh 3aMIHHUTH I10-
HATTS “JICOBI MacUBHU’™ Ha OUIbII Topeune “micu”™» [3].

3Bakaroun Ha 1€, PEKOMEH Ty EMO Y3TOUTH BiAITOBITHI ITOJI0KCHHS KPUMIHAJTEHOTO
Ta PETYIIOI0YOT0 JTICOBOTO 3aKOHOIABCTBA Ta OIMKUCATH MPEMET aHaJli30BAaHOTO 3JI0YH-
HY 32 JOMOMOTO0 3rajlyBaHHS PO «JIICH Ta 3eJICHI HACa/PKEHHS», 1110 JO3BOJIMUTH 0XO-
ITUTH BiJTIOBITHOIO HOPMOIO y T. 4. 1 3eJieHI HAaCa/DKEeHI B Me)Kax HaceJIeHNX IMyHKTax
Ta Y3A0BX aBTOMOOUIBHUX JIOPIT.

3apanu crpaBeJIMBOCTI BapTO BU3HATH, IO, TaK caMo sK 1 B YKpaiHi, B OKpe-
MHX TTOCTPAASHCHKUX KpaiHaX Yy BiAIOBIIHIA HOPMi BKa3y€ThCS JUIIEC HA «JIic» Ta/
a6o «ricosi macuBm» (crarti 107-108 KK Jlatsii, ct. 232 KK Monmgosu). BogHouac
Ma€eMO 3a3HAYMTH, 110 B MPOIEC] 3MIHCHEHHS 3raJjaHOi HAyKOBOI PO3BIIKH KOIHOTO
MIPHUKJIATy TOTO, KOJIM BiATIOBITHI HOPMHU OXOPOHSIIOTH, 5K 1€ epeadadeHo cT. 245 KK
VYkpaiHu, IuIie Ti BUAU POCIMHHOCTI (SK 1 11 3aIMIIKIB), SIKI 3HAXOJATHCS Ha 3eMJISIX
CLIbCHKOTOCIIOIAPCHKOTO MPU3HAYCHHS, HAMH BiJIIIIYKaHO He OyIio.

[lincraB mis Takoro oOMexeHHs He BOa4aeMo i MU. 30KpeMa, y IbOMY KOHTEKCTi
XOTUIOCS O MpUTagaTy, 1o, OKPIM 3eMelb CIThCHhKOTOCTIONAPCHKOTO MPU3HAYCHHS, B
YkpaiHi TaKOK BUAUIAIOTH 3€MJT1 )KUTJIOBOT Ta IPOMaJICHKOI 3a0y/10BH; 3eMJIi IPUPOTHO-
3aroBITHOTO Ta IHIIIOTO MPHUPOAOOXOPOHHOTO MTPU3HAYCHHS; 3eMJIi 03J0POBUOTO TIPH-
3HAYCHHS; 3eMJII PEKpealliifHOro NMpHU3HAYCHHS; 3eMIIi 1CTOPUKO-KYJIBTYPHOTO IMPH-

3HAYEHHS; 3eMJIi JIICOrOCIOAAPCHKOr0 MPU3HAYCHHS; 3eMJIl BOJHOTO (OHIY; 3eMili
MIPOMUCIIOBOCTI, TPAHCTIOPTY, €IEKTPOHHUX KOMYHIKalliif, eHepreTHKH, 0OOPOHU Ta
iHmIoro npu3HaueHHs (cT. 19 3emMenbHOTO KosiekCy YKpaiHu).

3BakarouM Ha IIe, XOTLI0CS O IMOCTaBUTH MUTAHHS, SIKE, BOYEBH b, MOJKHA BBayKa-
TH PUTOPHYHUM: HEBXKE I POCIMHHOCTI Y ii 3QJIMINIKIB Ha 3€MJISIX, IO MaroTh
MIPUPOIHI JTIKyBaJIbHi BIACTUBOCTI (030pOBYOTO IPU3HAUCHHS ); SIKi BUKOPHUCTOBYIOTHCS
JUISL OpraHi3ailii BiIMOYNHKY HACENICHHS, TYPU3MY Ta IIPOBEACHHS CIIOPTHBHUX 3aXO/IiB
(pexpeartiifHoro Ipu3Ha4YeHHs); Ha SAKAX PO3TAIIOBaHI IMaM’ ATKW KyJIBTYpPHOI CITa/IIIIH-
HU, iX KOMIUIEKCH (aHcamOIli), iCTOPUKO-KYJABTYpHI 3alOBIAHUKH, iCTOPHKO-KYJIBTYpPHI
3aIloBiIHI TEpUTOpii, OXOPOHIOBAaHI apXeoNOTiYHI TEepUTOpii, My3ei mpocTo Heba,
MeMOopiabHI My3ei-caquou (1CTOPHKO-KYIBTYPHOTO MTPU3HAUYEHHA); 200 Ha 3eMebHUX
JIIITHKAaX, B MEXKaxX SKAX € TPUPOJIHI 00 €KTH, 10 MAIOTh OCOOJIMBY HAyKOBY IIHHICTh
(3emJti IPUPOI0OXOPOHHOTO MTPU3HAYCHHS) TOIIIO, € 001l Ha BIJICOTOK MEHII HeOe3meu-
HUM, HDK aHQJIOTIYHI [Tii, BYMHEHI HA 3eMIISIX CLIBCHKOTOCITONAPCHKOTO TIPU3HAYCHHS?
Tak camMo MOXKHA MOCTaBUTH 1 MUTAHHS PO T€, UM 3AJICKUTh HeOe3eKa CraatoBaHHs
OMaJI0ro JIUCTS (TaK 3aJIMIIKIB POCIMHHOCTI) BiJl MICIsl CKOEHHSI TAKUX JTiH.

Opnak, MaOyTh, HAHIWBHIIINM Ta HEJOTIYHIIIAM y LIl CUTyamii € Te, o 3a
yrHHOMWO cT. 245 KK VYkpainun He Moke KBasti(hikyBaTHCh 1 3HUIICHHS a00 MOLIKOJ-
JKCHHSI POCJIMHHOCTI, SIKe BUMHEHO HaBiTh Ha 3emiisix [13d, ToOTO 3eMisiX, siki Ma-
I0Th 0COOJIMBY MPUPOIOOXOPOHHY, €KOJIIOTIYHY, HAYKOBY, ECTETHUYHY, pEKpealiifHy Ta
1HIy HiHHICTb, SKUM BiATOBIZHO /10 3aKOHY HaJaHO CTAaTyC TEPUTOPid Ta 00’€KTiB
[13® — to0TO i, MpaBOBa OIliHKA AKUX MA€ 3AIMCHIOBATUCS 3 MOCUJIAHHSM JIUIIIE HA
4. 2 ct. 77-1 KYnAIL B sxiit ibomMy (hakTy, HaBMaKH, HAAAHO KBaMiiKyrode 3HaYeHHS
MOPIBHIHO 3 aHAJIOTYHOIO TIOBEIIHKOIO, CKOEHOO Ha 36MJISIX CIIIbCHKOTOCIOAaPCHKOTO
npusHayeHHs (4. 1).
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3BHYAHO, YBOXHUH 4HMTa4 OJpa3dy MOXKE areiroBaTH 10 ICHyBaHHS cT. 252
KK Vxpainu, B sKiit mepeadadeHo BiAMOBITATBHICTE 32 3HUIICHHS 200 MOIIKOKEHHS
TEPUTOPIl, B3ATUX TiJ OXOPOHY JepXaBH, Ta, BiacHe, 00’ekTiB [I3D. VYTim,
BIJIMIOBIIal0OYM Ha II¢ TIMOTCTUYHE MMUTAHHS/3ayBaKCHHS, MAEMO 3a3HAYUTH, IO,
TTOTIPH OOTPYHTOBAHI MPOIIO3HIIIT HAYKOBIIB [4, ¢. 163, 169], 3a 1ieto HOPMOIO 1 TOCi
MOXYTh KBaJi(piKyBaTHCS JUILE YMHUCHI IPOSIBH BiAMOBIAHUX IisHb, BIICOTOK SIKHX,
MOPIBHSIHO 3 HEOOEPEIKHUMH, TPAUIIMHO € 3HAYHO HUKUUM.

Tak me >k TyT JIOTiKa Ta 3I0POBHH IiTy3a?

Sk Ha Hac, TO Hi TOTO, Hi IHIIIOTO B OMHUCAHIN CUTYaIli] SIBHO HE CIIOCTEPIraeThes,
JUTSL T ITBEP/PKEHHS YOTO HABEIEMO HACTYITHUH MPUKJIIA] 13 PAKTHKH.

Kawiscokum pationnum cyoom Yepkacvkoi obnacmi 0Oynio 6cmano81eHo,
wo 15 oepesnusn 2022 p. Ocoba-1 30itichué 8unaniosanisi 60OHOI pOCIUHHOCMI Ha
00’°ckmi II13® «Ocmpooicanucovkuily naowero 31,3 2a 6 mexcax c. Ocmpoocanu
Ymancoroeo pationy Yepracvkoi obrnacmi, uum 3anooisie wkooy 3aKA3HUKY Md
JKawkiscokomy patloHHOMY MOBAPUCEY MUCIUBYIE | pubaniok, max 5K ye 0y10
8I0MBOPIOBANLHA OLISIHKA NO UPOWYSAHHIO azanis [5].

ITormpm Te, IO BHACTIMOK 3a3HAYCHUX i OyJa0 3HHUIIECHO/TIOMIKOIKEHO
POCIUHHICTB, TIO-Tiepite, Ha 00’ ekTi [13®, mo-apyre, Ha BenuyesHii mromi y 31,3 ra,
noBeainka Ocobu-1 Oyna kBamidikoBana iumie 3a 4. 2 ct. 77 KYnAllL. I e npu tomy,
mo y npakTuimi 3actocyBanHs cT. 245 KK Ykpainu 3ycrpigaerscst 0e3mid BUITAIKIB,
KOJIM 111 HOpMa 1IHKPUMIHY€TBCSI 0co0aM, il SKUX MPU3BENU 10 3HUILECHHS/TTOIIKOI-
JKCHHSI BOTHEM POCJIMHHOCTI SIK Ha 3HAYHO MEHII LIHHIH (TIOPIBHSIHO 3 TEPUTOPIEIO
[13®) tepuTopii, Tak i Ha 3HAYHO MEHIITIH TUTOIII.

3Ba)karouM Ha BC1 BUKJIAJCHI apryMEHTH, MU JIHIIIM BUCHOBKY (110-mpeme), 1o
B YJIOCKOHAJICHIH pe/lakilii aHali30BaHOT HOPMHU Ma€ WTHCS MPO 3HUIIEHHS Oy/Ib-sKOT
POCITHHHOCTI (5K 1 11 3aJIMIIKIB) HE3aJICKHO BiJl MICIIST CKOEHHSI TAKUX JTiH.

Ho peui, mnomiOHUM NIISIXOM PEKOMEHAYIOTH pPyXaTHCh 1 PO3POOHHMKH
npoekty 3akoHy Ykpainu Big 11 kBiTHst 2022 p. Ne 7212-1 «IIpo BHeCEeHHs 3MiH 70
Konexcy Ykpainu rpo aaMmiHicTpaTuBHI paBoriopymieHHs Ta KpuMiHaapHOTO KOIeK-
cy YKpaiHUW OO0 TMOCWIJICHHS BiJIIOBIABHOCTI 32 3HHINCHHS a00 IOIIKOKCHHS
00’€KTIB POCIMHHOIO CBITY, 30KpeMa B yMOBaX BOEHHOIO a00 HaJ3BUYANHOIO CTa-
HY», JUIA SIKUX TaKOXX HE 3aJMIIWIACA HEMOMIYeHHMH SIK HaBelIEHI BUIIE HETOIKH
cT. 245 KK VYkpainy, Tak i ii Hey3romkeHicThb 13 BignoBigHumu npunucamu KYmAIL
30kpema, HapOJIHI JCMyTari — aBTOPH Li€l 1HII[IaTUBU B YIOCKOHAJICHIN 4. 1 cT. 245
Ta 4. 1 moreHuiitHoi ct. 245-1 KK Ykpainn npomnoHyroTh MpsiMO BKa3aTH Ha Te, 0
KPUMIHAJIBHO KapaHUM 3a Heto (-MMH1) Ma€ BU3HABATHCS 3HUIICHHS 200 IMOIIKOKSHHS
BOTHEM 4YM HEOE3IMEYHOI PEUYOBHHOKO CTEpHI, JIYKiB, TTACOBHII, 1HIIOT POCIUHHOCTI
a00 11 3a/IMIIKIB Ta OIAJIOro JIUCTS, JUISHOK 13 CTEOBOIO, BOJHO-00JI0THOIO Ta 1HILIOK
MPUPOIHOIO POCIHHHICTIO HA 3eMJISIX O0yAb-s1KOi KaTeropii, OKpimM 3eMeslb B MEXax
teputopiii Ta 00’ekTiB [13®D, BUMHEHHS BIAMOBIAHMUX A HA SKUX MAae, MOMIOHO 10
grHHO]I cT. 77-1 KYnAIL, yrBoproBary kBai(hikoBaHUH CKIIa]] IIOTO 3JI0YUHY (Y4acTH-
HU IpyTill BiINOBIAHUX 3a00POH).

BucHoBku i npono3uiii. OTxe, 3a pe3ynbraraMy MPOBEICHOIO TOCIIIHKEHHS MU
JIATIITY BUCHOBKIB TIPO Te, IO B YIOCKOHANEHiN penakiii cT. 245 KK Vkpainn mae:

1) i Hamani nepeadavaTHCS BiAMOBIJAIBHICTh 32 3HUIIEHHS 200 IMOIIKO/HKCHHS HE
JIUIIIC JTICOBUX MACHBIB, a 1 IHIIUX BUJIIB POCIHMHHOCTI;
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2) WTHCH 1po:

a) Oymb-sIKi 3€JICHI HacaDKEHHS, 30KpeMa i Ti, [0 po3TaIloBaHi y MeKax Hacele-
HUX ITyHKTIiB (apKu, caay, CKBEPH, OyJIbBapH TOIIO), sIKi HE BiJIHECEH] B yCTaHOBIIE-
HOMY MOPsAKY 10 JiciB (1. 1 4. 2 ¢T. 4 JlicoBoro Ko/iekcy YKpaiHu) Ta He JIHIIE B3IOBK
3aUTI3HUIT, @ i aBTOMOOLTHHUX JOPIT;

0) 3HUIICHHS Oynb-SKOi POCIMHHOCTI (SK 1 11 3aJWINKIB) HE3aJeKHO BiJ
MICIISI CKOEHHSI TaKHMX i, 30KpeMa, Ha Oy[b-IKHX 3eMIISX, a HE JIMIIE Ha 3eMIISIX
CLIIBCHKOTOCTIONAPCHKOTO MTPU3HAYCHHS.

3BicHO, aHaji30BaHa IMpoOieMaTuka HE BHUUYCPIYETbCS THMU NHUTAHHAMH, SIKi
OyJIM TAHATI y cTaTTi. 30KpeMa, BBAKAEMO, 1[0 MEPCIICKTUBHUM HAIIPSIMOM IOJIaJTb-
IIMX HAYKOBUX PO3BiJIOK Y BiAMIOBIAHIN [ApWHI € IPOBEIEHHS JTOCIIiHPKEHb, HAaIlpaBie-
HUX Ha BUPILICHHS MUTaHb PO PO3MEKYBaHHS 3JI0YMHY, ependadenoro ct. 245 KK
VYkpainu, Ta NpoCTyIKiB, nepeadaueHux 4. 2 ¢t. 77 ta ct. 77-1 KYnAll; gouinbHicTh
mudepeH ianii KpUMiHAIBHOT BIATIOBIZAIBHOCTI 32 YMHCHI Ta HEOOEpEeXHi MpOsSBU
3HUIICHHS 200 MOIIKOMXKEHHS 00’ €KTIB POCIMHHOIO CBITY; YIOCKOHAJCHHS CaHKLIN
PO3MIsIyBaHOI KPUMiHATBHO-ITPABOBOT HOPMH TOLIO.
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ON THE PROSPECTS OF IMPROVING THE LEGISLATIVE
DESCRIPTION OF THE SIGNS OF THE SUBJECT OF THE CRIME
PROVIDED FOR IN ART. 245 OF THE CRIMINAL CODE OF UKRAINE

Summary

The article is devoted to a critical understanding of the used in Art. 245 of the Criminal
Code of Ukraine approach to determining the features of the subject of this crime, studying
the relevant experience of foreign countries, on the basis of which scientifically based recom-
mendations are formulated aimed at improving the relevant provisions of the current domestic
criminal legislation.

In particular, the work proved that in Art. 245 of the Criminal Code of Ukraine justifiably
provides for responsibility for the destruction or damage of not only forest areas, but also other
types of vegetation, which is explained, on the one hand, by the obvious social danger of these
actions, and, on the other, by the fact that they are different from the considered prohibition of
the current national criminal law the legislation does not allow to give a proper criminal-legal
evaluation of these manifestations.

It is noted that there are no grounds for limiting the range of objects of the analyzed crime
to only those green spaces that are located outside populated areas and along railways, since
the degree of violation of the corresponding object of criminal law protection does not depend
on the location and legal status (belonging to the forest fund) of the objects, but environmental
damage that can be caused by their destruction or damage by fire. Because of this, in the im-
proved Art. 245 of the Criminal Code of Ukraine, it is proposed to point out any green spaces,
in particular those located within the boundaries of settlements (parks, gardens, public squares,
boulevards, etc.) and not classified as forests in the established order.

It is also argued, in particular with reference to the relevant provisions of foreign criminal
legislation, that in the improved version of the analyzed norm it should be about the destruction
of any vegetation (as well as its remains) regardless of the place of such actions, and not only
on agricultural land.

At the end of the article, promising directions of research in the relevant field are defined.

Keywords: environment, criminal liability, crime, object, place of criminal offense, plant
life, forest, forest massifs, stubble, green areas, agricultural land, destruction, damage, arson.
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FOREIGN EXPERIENCE OF DEVELOPMENT AND LEGAL REGULATION
OF THE AGRICULTURAL COOPERATION

The article is devoted to the study of development and legal regulation of the agricultural
cooperation in foreign countries. Despite the adoption of the Law of Ukraine «On agricultural
cooperation» in the new edition the development of agricultural cooperation continues to be
restrained, that indicates the presence of shortcomings in the legislative base.

The relevance of the chosen topic is determined by the fact that nowadays in the conditions
of European integration Ukraine needs an urgent solution to solve the problem of modermizing
the Ukrainian cooperative legislation, taking into account the world experience, which will
ensure the development of Ukrainian agricultural cooperatives.

This article highlights proposals for modernizing the Ukrainian cooperative legislation by
using international experience.

The positive experience of Georgia in the field of monitoring the activities of the
agricultural cooperatives is proposed to be received by Ukraine. The need to pay attention to
the issue of gender equality in the agricultural cooperatives using the example of the Kingdom
of Spain is emphasized. The author’s concept of «the principle of gender equality and gender
integration in the agricultural cooperative» is formed in the article, which is proposed to
supplement the cooperative legislation of Ukraine in order to ensure the equality of women
and men in the agricultural cooperatives. The article provides the main directions for achieving
gender equality and gender integration in agricultural cooperatives (cooperatives). Several
approaches or models of the legal regulation of the creation and activity of cooperatives in
the world are singled out. The expediency of introducing a model of general legal regulation
of the cooperation in Ukraine, which will be based on a single conceptual codified act - the
cooperative code of Ukraine, is substantiated.

Keywords: agricultural cooperation, agricultural cooperatives, cooperatives, cooperative
legislation, development, principles, gender equality, gender integration, cooperative code,
foreign countries.

Problem statement. The development of the agricultural cooperatives in Ukraine
continues to be restrained. Not all of the registered agricultural cooperatives in
practice carry out economic activities. In our opinion, the main reasons for restraining
the development of agricultural cooperation in Ukraine are: weak material base;
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shortcomings of the legislative base; insufficient attention to ensuring compliance
with gender equality in agricultural cooperatives; low level of the cooperative
education of Ukrainians; unbranched system of agricultural advisory services; lack
of proper state support for the cooperative sector of the economy; the spread of the
coronavirus disease pandemic on the territory of Ukraine; introduction of martial
law in Ukraine. In the conditions of the European integration, Ukraine needs an
urgent solution to the issue of improving Ukrainian cooperative legislation taking
into account world experience, adapting national agricultural producers to working
conditions in a globalized economic environment. In this regard, in our opinion, at
the current stage, one of the most promising and important areas of research for the
development of agricultural cooperation in Ukraine is the study of the experience of
development and legal regulation of agricultural cooperation in foreign countries,
as well as the further possibility of using this experience to improve the acts of
cooperative legislation of Ukraine, which determines the relevance of the chosen
research topic.

Analysis of recent research and publications. A contribution to the study of
various aspects of the foreign experience of development and legal regulation of
the agricultural cooperation was made by O. Sakovska, A. Revutska, L. Smolii, M.
Pokalchuk, V. Chorna, Moraru Radu-Adrian and others.

At the same time, the proposed topic is not enough developed in the modern
science of land and agricultural law, because the issue of the development and
effective functioning of the agricultural cooperation in Ukraine is still unresolved.
Ukraine needs an urgent solution to the issue of improving Ukrainian cooperative
legislation taking into account world experience.

The purpose of the article is to study the experience of development and legal
regulation of the agricultural cooperation of foreign countries and to identify the
best world practices for their further application in Ukrainian realities, aimed at the
effective development of the system of agricultural cooperation.

Presentation of the basic material. Western Europe is traditionally considered
the birthplace of the cooperative movement, as the first production cooperatives
arose in France, consumer cooperatives — in England, and credit cooperatives — in
Germany.

T. Panevyk rightly notes that «cooperation contributed to the development of
many countries of the world, especially Germany, Sweden, Denmark, Holland,
Ireland, Italy, Austria, Switzerland, the USA, Japan» [1, p. 275].

It should be emphasized that in 2015 the Federal Republic of Germany nomi-
nated the cooperative idea to be added to the Intangible Cultural Heritage of Human-
ity under UNESCO, which was officially accepted in 2016 [2], which indicates the
significance of this phenomenon in the global space.

In the annual report of Cooperatives Europe, the European regional office of
the International Cooperative Alliance, for June 2022 - May 2023, there are 250,000
cooperatives in Europe. These cooperatives have a total of 141 million members and
employ 5 million people [3].

«The activities of cooperatives in the EU countries are based on the
principles of economic democracy, transparency and solidarity with each other
and with local rural communities» [4, p. 119].
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In most of the developed countries of the world, one of the important factors in
the successful development of the agricultural sector of the economy is developed
agricultural cooperation.

It is necessary to emphasize that agriculture is a developed and efficiently or-
ganized sector in France, which, in particular, involves economic organizations that
«include cooperatives, private businesses supplying farmers with inputs and collect-
ing outputs, farmer organisations and interbranch organisations...» [5].

«After the Second World War, the General Law on cooperatives of 1947 had a
large impact on shaping the variety of cooperative types in France and provided a
general framework to build on the initial legal provisions that had gradually devel-
oped in sectors including agriculture, low-cost housing cooperatives, production,
worker cooperatives and consumer cooperatives» [6].

2,200 agricultural cooperatives were registered in France as of 2020 [7].
According to the indicators of the World Cooperative Monitor project, created at
the initiative of the International Cooperative Alliance, in 2021 French cooperatives
were well represented in the Top 300 largest cooperatives in the world, of which
16 are agricultural cooperatives, such as, for example: Agrial (73rd place), In Vivo
(84th place), Sodiaal Union (88th place) etc [7].

It is important to highlight that agricultural cooperatives are exempt from
income tax in France.

The agricultural cooperation in Finland has quite a significant position. It
occupies an important place in the leading sectors of agricultural production of the
state.

The main sector of agricultural production is dairy farming, as well as relatively
developed poultry farming, fruit and vegetable production, grain farming, etc.

The cooperative movement in Finland took root after the adoption of the first
law on cooperatives in 1901. At the same time, the first cooperative in the country
was created in 1897 (it was a dairy cooperative).

In Finland, as noted by A. Revutska and L. Smolii: «cooperatives, uniting
almost all farmers, provide them with the necessary conditions for production,
lending, sales of products and the application of scientific and technical progress
achievements in the economic practice» [8, p. 89].

Currently, the activities of cooperatives in Finland are regulated by the special
Act on cooperatives 14.6.2013/421, the Act on cooperative banks and other credit
institutions in the form of cooperatives 28.12.2001/1504, and the Act on European
cooperatives 19.10.2006/906.

The ideas of cooperation do not lose their relevance in Sweden.

Despite the fact that the role of domestic cooperatives in Sweden is gradually
decreasing, due to the processes of international consolidation, the influence of
the international market, it is important to note that positions of the agricultural
cooperatives still remain strong.

Radu-Adrian Moraru emphasizes that «the agricultural cooperative system
from Sweden borrowed a great part of the Danish model of agricultural cooperative
system, that was modified during time...» [9, p. 44].

«The development of cooperation in Sweden takes place mainly in the field of
production supply, agriculture and product storage with a high degree of centralization
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and unites 13 national sectoral cooperative associations. This system is headed by
the Swedish Agricultural Union...» [1, p. 275].

In Sweden there is a special law on cooperatives, while there is no specific law on
agricultural cooperatives.

Itis necessary to note the experience of development of the agricultural cooperation
in Poland.

On October 29, 1920, the Act on cooperatives was adopted, which in the opinion
of Krzysztof Pietrzykowski was «was one of the most outstanding achievements of
Polish legislation during the era of the Second Polish Republic and was likely the best
cooperative act in the world at the time» [10, p. 54].

The above-mentioned regulatory act was repealed by the Cooperative Law Act of
September 16, 1982, which was amended several times.

At the current stage of the functioning of the Polish cooperation «the coopera-
tive...can be exempt from taxes or get a reduction in the tax rate for the construction of
new, as well as the reconstruction of existing buildings, improvement of the material
and technical base, which are used within the scope of activities defined by the com-
pany’s charter. Such benefits are granted for a period of up to 5 years from the date of
entry of the cooperative into the state register of groups of agricultural producers» [11,
p. 342]. Also it should be stressed that a feature of modern agricultural cooperatives
in Poland is the active practice of providing informational and advisory services to
members of cooperatives regarding procedural issues, changes in legislation, etc. by
public officials.

1,122 agricultural cooperatives of various profiles were operating in Georgia as of
2022. In Georgia cooperative legislation consists of the Law of Georgia «On Agricul-
tural Cooperatives» Ne 816-RS, separate norms of the Law of Georgia «On Entrepre-
neursy, as well as norms of the Civil Code of Georgia. In particular, in 2013, Resolu-
tion Ne 254 of Georgian government on Rules for granting and revoking the status of
an agricultural cooperative was adopted.

It is necessary to note the positive experience of Georgia in the field of monitoring
the activities of the agricultural cooperatives.

In 2013, by the order of the Minister of Agriculture of Georgia Ne 2-206 (currently
revoked), the Agricultural Cooperatives Development Agency of Georgia was
established in the state as a legal entity under public law in the system of the Ministry
of Agriculture of Georgia, which grants the status of an agricultural cooperative and
controls its activities in the state.

The goals of this institution included supporting the development of agriculture
in Georgia through agricultural cooperatives; social and economic development of the
rural areas; implementation of the state aid programs for the agricultural cooperatives
and others.

In 2019, Agricultural Cooperatives Development Agency of Georgia was
reorganized into the National Agency for Sustainable Rural Development and
Agriculture.

In our opinion, for the successful development of the agricultural cooperation, it is
advisable for Ukraine to adopt the above-mentioned experience of Georgia.

Cooperatives also play a significant role in the agriculture of the Kingdom of
Spain, that is confirmed by the regulation of cooperation on the constitutional level.
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Part 2 of Article 129 of the Constitution of Spain provides that «state authorities
will effectively promote... through the relevant legislation, cooperative societies»
[12].

In 1999, the General Law on Cooperatives 27/1999 was adopted. At the same
time, the autonomous communities of Spain, in addition to the autonomous com-
munity of the Canary Islands, have also adopted relevant regulatory acts in the
field of cooperation, such as the Law on Cooperatives of Andalusia 14/2011, the
Law on Cooperatives of Cantabria 6/2013, etc.

In Spain considerable attention is paid to the issue of the agricultural insur-
ance, which is characterized by the effective consolidation of insurance compa-
nies, agricultural producers and, above all, the country’s government, as well as to
the issue of gender equality between women and men in agriculture.

On March 22, 2007, Constitutional Act of Spain 3/2007 for effective equal-
ity between women and men was adopted, Article 30 «Rural Development» of
which aimed at ensuring effective equality between women and men in agriculture,
in particular by introducing «measures designed to enhance women’s educational
level and training and in particular their employability and inclusion in companies’
and associations’ management bodies» [13].

It is necessary to emphasize that regulatory acts of Ukraine dedicated to
cooperation, in particular agricultural cooperation, do not contain discriminatory
norms based on gender, «because they uphold the principles of open membership
and equal rights for their members» [14, p. 97], at the same time in practice in the
agriculture of Ukraine, in particular in the field of agricultural cooperation, there
is a considerable gender gap between women and men.

Recommendation No 193 of the International Labour Organization on
Promotion of Cooperatives, which was adopted in 2002, affirms that «Special con-
sideration should be given to increasing women’s participation in the cooperative
movement at all levels, particularly at management and leadership levels (para-
graph 7(3)» [15].

The section «Multiple discrimination and women’s rights» of the State strategy
for ensuring equal rights and opportunities for women and men for the period until
2030 establishes that «the results of the study «Gender aspects, development of
the agriculture and rural areas — Ukraine» conducted in 2021 by the Food and
Agriculture Organization of the United Nations, indicate limited access to many
services, employment and justice for women living in rural areas» [16].

It should also be noted the low level of access to education and employment,
limited access to the latest digital technologies, resources, etc.

Lyudmila Shemelynets, Deputy Minister of Agrarian Policy and Food of
Ukraine, notes that «in rural areas, the problem of inequality of salaries for women
and men is urgent. Women earn 15% less than men for the same work. Due to a
number of factors, including limited access to the vast majority of resources, it is
difficult for women to realize themselves in the professional sphere» [17].

With the adoption of the Law of Ukraine «On Agricultural Cooperation» in
the new edition, the content of the principles of the formation and operation of
agricultural cooperatives, which correspond to international cooperative principles,
was fixed and disclosed at the legislative level.
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At the same time, in our opinion, the above-mentioned legal act in general,
and Article 4 «Basic principles of agricultural cooperation» in particular, do not
fully reflect the importance of the issue of gender equality in agricultural cooperatives.

Part 2 of Article 4 of the Law of Ukraine «On Agricultural Cooperation»
establishes the principle of voluntariness and open membership in an agricultural
cooperative, an agricultural cooperative association, which includes «the right to join
freely the agricultural cooperative, the agricultural cooperative association by any
person who... is ready to assume all the responsibilities associated with membership
in such a cooperative, cooperative association, non-discriminatory on gender, social,
racial, political, religious or other grounds, as well as the right to freely leave such a
cooperative, cooperative association» [18].

In our view a one-time mention in the context of the responsibilities of
cooperative members of non-discrimination on the basis of gender within the principle
of voluntariness and open membership indicates an insufficient level of legislative
attention to the issue of gender equality in agricultural cooperatives in Ukraine.

However, it should be emphasized that certain positive changes in cooperative
legislation have finally occurred, since the previous edition of the Law of Ukraine
«On Agricultural Cooperation» dated July 17, 1997 did not contain a separate article
devoted to the basic principles of agricultural cooperation, only a reference to the
fact that general principles in such cooperatives and cooperative associations are
regulated by the Law of Ukraine «On Cooperation», which, in turn, still does not
contain provisions on gender equality or the prohibition of discrimination on the basis
of gender.

We propose to update the cooperative legislation of Ukraine in order to ensure the
equality of women and men in agricultural cooperatives (cooperatives) by amending
Article 4 (Basic principles of agricultural cooperation) of the Law of Ukraine «On
Agricultural Cooperationy, as well as Article 4 (Basic principles of cooperation) of the
Law of Ukraine «On Cooperation» and legislative consolidation of a separate principle
of gender equality and gender integration in an agricultural cooperative (cooperative)
in order to emphasize its significance in today’s realities, the content of which is
detailed below.

In our opinion, the principle of gender equality and gender integration in an
agricultural cooperative (cooperative) provides for the prevention of discrimination
based on gender, ensuring equal rights and opportunities for women and men - members
of the agricultural cooperative (cooperative), equal participation of women and men
in decision-making, equal pay, equal access to management positions and cooperative
education, which will contribute to the realization of gender democracy, justice and
parity in agricultural cooperatives (cooperatives).

Unfortunately, as the experts point out, despite the presence of specific laws of
Ukraine «On ensuring equal rights and opportunities of women and men», «On the
principles of prevention and counteraction of discrimination in Ukraine... etc., their
norms remain mainly declarative.

De Schutter emphasizes that «states must develop and implement gender-sensitive
agricultural policies in order to promote real and substantial equality» [19, p. 4].

In our opinion, the main directions for achieving gender equality and gender
integration in agricultural cooperatives (cooperatives) should be the development
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of an effective action plan to ensure the equality of men and women in agricultural
cooperatives (cooperatives); development and implementation of effective state,
regional, local programs and projects in the field of agricultural cooperation with
mandatory consideration of the issue of gender equality; conducting information
and clarification campaigns among members or potential members of agricultural
cooperatives on issues of ensuring equal rights and opportunities for women and men
at the local, regional, and state levels; providing women with qualified assistance
in gaining experience in the field of agricultural cooperation through coaching,
mentoring, etc.; increasing the level of awareness of women and men about their
rights, ways and tools to combat discrimination based on gender, provided by national
legislation, as well as about international standards in the field of protection against
gender discrimination, etc.

The legal framework of foreign countries and Ukraine in the field of regulation of
agricultural cooperation was formed in different ways.

It should be emphasized that, nowadays, several approaches or models of
legal regulation of the creation and operation of cooperatives in the world can be
distinguished, namely:

1) unified legislation regulating the creation and activity of all legal entities,
including agricultural cooperatives. This approach (model) is not characterized by the
presence of a separate legal act dedicated to cooperation and agricultural cooperation
in particular. The source of legal regulation in this case is civil codes or acts regulating
the activities of legal entities of various organizational and legal forms. In Germany,
for example, the source of legal regulation of agricultural cooperatives is the Law
«On  Industrial and Provident Cooperative Societies» (Genossenschaftsgesetz,
GenG). In the Netherlands the activity of agricultural cooperatives is regulated by the
provisions of the Civil Code;

2) general legal regulation of cooperation. The specified approach (model) does
not provide the existence of a separate profile regulatory act dedicated to the activities
of agricultural cooperatives. The legal framework in the field of agricultural coopera-
tion is represented by the Cooperative Code (for example, Portugal) or the Law on
Cooperatives/Cooperation (in particular, Poland, Hungary, Lithuania);

3) differentiated legal regulation of cooperation. Sources of legal regulation are
represented by separate regulatory acts that regulate the creation and operation of co-
operatives depending on their species and branch affiliation (for example, Moldova,
Armenia);

4) a comprehensive approach, which is based on a combination of general legal
regulation of cooperation with special legal regulation of agricultural cooperation.
This approach is used in Ukraine.

The aforementioned gives grounds to conclude that currently there is no uniform
approach (model) of legal regulation of cooperation in general and agricultural
cooperation in particular in the world.

At the same time, in our opinion, one of the significant shortcomings of the modern
legal regulation of agricultural cooperatives in Ukraine is a certain unsystematic nature,
because cooperative legislation is not codified, the norms that provide legal regulation
of cooperative activities, in particular, agricultural cooperatives, are scattered among
many normative acts.
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We believe that in order to streamline and improve the legal norms that regulate
the creation and operation of cooperatives, in particular, agricultural cooperatives, it is
advisable to introduce a model of general legal regulation of cooperatives in Ukraine,
which will be based on a single conceptual codified act.

The advantages of the codified act of cooperative legislation of Ukraine, as
A. 1. Brintsov rightly emphasizes, are «full, comprehensive, detailed and direct
regulation... of relations, which eliminates the need to detail its provisions in other
legislative acts..., reducing the number of agrarian regulatory acts to a minimum ,
giving the structure of agrarian legislation a holistic, logically ordered, systemic
character...» [20, p. 13].

We emphasize the need for the systematization of legal acts, the norms of which
regulate cooperative relations in Ukraine: initially the development of the draft, and
later the adoption of the Cooperative Code of Ukraine, which will contain a section
filled with legal norms that are of general importance for the creation and operation of
all types of cooperatives in Ukraine, and separate sections devoted to the special legal
regulation of certain types of cooperatives, in particular, agricultural cooperatives.
This act should become the foundation for the further effective implementation of
agrarian policy in Ukraine, as it will ensure the completeness, clarity and effectiveness
of the normative regulation of cooperative relations, as well as eliminate the unsys-
tematic, which, as V. M. Masin rightly notes, is «the most significant flaw of modern
cooperative legislation» [21, p. 39].

Conclusions and proposals. Thus, based on the conducted research, it can be
concluded that the agricultural cooperation is actively developing in France, Sweden,
Finland, Poland, Georgia, Spain and other states and also characterized by effective
legal regulation. At the same time the development of the agricultural cooperatives
in Ukraine continues to be restrained. In order to ensure the development of the
agricultural cooperation in Ukraine, in our opinion, the national legislation should be
improved taking into account the positive world experience.

We propose to provide such measures as:

1) transposition of the positive experience of Georgia in the field of monitoring the
activities of the agricultural cooperatives in Ukrainian cooperative legislation;

2) updating the cooperative legislation of Ukraine in order to ensure the equality
of women and men in agricultural cooperatives (cooperatives) by amending Article 4
(Basic principles of agricultural cooperation) of the Law of Ukraine «On Agricultural
Cooperation», as well as Article 4 (Basic principles of cooperation) of the Law of
Ukraine «On Cooperation» and legislative consolidation of a separate author’s principle
of gender equality and gender integration in an agricultural cooperative (cooperative);

3) development and implementation of the directions for achieving gender equality
and gender integration in agricultural cooperatives (cooperatives) such as effective
state, regional, local programs and projects in the field of agricultural cooperation
with mandatory consideration of the issue of gender equality, providing women with
qualified assistance in gaining experience in the field of agricultural cooperation
through coaching, mentoring, increasing the level of awareness of women and men
about their rights etc.

4) development of the draft, and later the adoption of the Cooperative Code
of Ukraine, which will contain a section filled with legal norms that are of general
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importance for the creation and operation of all types of cooperatives in Ukraine, and
separate sections devoted to the special legal regulation of certain types of cooperatives,
in particular, agricultural cooperatives.
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3APYBIKHUI JOCBIJ] PO3BUTKY TA IPABOBOI'O PEI'YJIIOBAHHSA
CLIIBCBKOI'OCITOJAPCBKOI KOOITEPAIII

Pe3srome

VY cTarTi MpOBENEeHO KOMITJIEKCHE JOCIIKEHHST PO3BUTKY Ta IPABOBOTO PETYITIOBAHHS
CUIBCHKOTOCTIONIAPCHKOT Kooreparlii y 3apyOikHUX KpaiHax. He3Baxatoun Ha pUHHATTS 3aKo-
Hy Ykpainu «IIpo ciibCbKOrocrnoaapchbKy Koorepariio» B HOBIl pellakiiii, pPO3BUTOK CLIbCHKO-
TOCIOAAPCHKOI KOoTeparlii MpOoI0BKY€E CTPUMYBATHCh, 1110 CBITYUTH PO HASBHICTH HEOTIKIB
Y 3aKOHOAaBYiif 0a3i. AKTyalbHICTh 00paHOT TEMHU 3yMOBIIOETHCS THM, III0 CHOTONIHI B YMOBaX
eBpoiHTerpanii Ykpaina norpeOye HEBIIKIaHOTO BHUPILIEHHs MPOOJIeMH MOAEpHIzalii yKkpa-
THCHKOTO KOOIIEPaTHBHOTO 3aKOHOABCTBA 3 YPaXyBaHHIM CBITOBOTO JOCBiTY, 110 3a0€3MEYUTh
PO3BUTOK YKPATHCHKOT CUTBCHKOTOCIIONAPCHKOI KooTeparlii. Y CTarTi BUCBITICHO MPOIO3MIIiT
I10/I0 MOZIEPHI3allil YKPaTHCHKOTO KOOIIEPATHBHOIO 3aKOHOABCTBA 3 BUKOPHCTAHHSIM MIKHA-
POIHOTO TOCBimy. 3ampoIOHOBAHO pelieniioBaTi MO3UTHBHUHN AocBin Ipys3il y cdepi MoHi-
TOPUHTY IiSUTBHOCTI CLTBCHKOTOCIIOAAPCHKUX KOOTepaTHBiB. Haromomeno Ha HEOOXimHOCTI
MIPUAIICHHS] yBark IUTAHHIO TeHAEPHOI PIBHOCTI y CLIBCHKOTOCHONAPCHKUX KOOIEpaTHBAX
Ha npukiani Kopomnisersa Icnanist. ¥ crarti chopMoBaHO aBTOPChKE BU3HAYCHHS KIIPHHIIHITY
TCHJICPHOI PIBHOCTI Ta T€HACPHOI IHTErpallii B CIIbCHKOTOCIOAAPCHKOMY KOOIIEPATHBIY, IKUM
HPOIIOHYETHCSI JIONIOBHUTH KOOIEPATHBHE 3aKOHOIABCTBO YKpaiHM 3 METOI 3a0e3leueHHs
PIBHOMIPABHOCTI KIHOK 1 YONOBIKIB y CLIBCHKOTOCTIOAAPCHKHUX KoomeparnBax. CcopmoBaHO
OCHOBHI HamlpsSIMKH JIOCSATHEHHS TeHICPHOI PIBHOCTI Ta TeHIEPHOI iHTErpallii B CiTbCHKOTOC-
MTOJJAPCHKUX KOOMEepaTHBax (KoolepaTrnBax). BHOkpemIleHO Nekinbka miaxomiB abo momernen
TIPaBOBOTO PETYIIOBAHHS CTBOPEHHS Ta AISIIBHOCTI KOONEPaTHBIiB y CBiTi. OOIpyHTOBAHO 10-
LUIBHICTB 3aITPOBaPKEHHS] MOJIEII 3aralbHOTO IPAaBOBOTO PETYJIIOBaHHs Koorepaii B YKpaiHi,
sika 0a3yBaTUMEThCsl HA €IMHOMY KOHIICTITYaJIbHOMY KOJIU(IKOBAHOMY aKTi — KOOIIEpaTHBHOMY
KOJZleKC1 YKpaiHH.

KuirouoBi cioBa: citbcbKOrocmnoaapchka Koomepallis, CiIbChKOrOCHOAAPChKi KOOIIe-
paTuBH, KOOIEPATHBM, KOOIEpAaTHBHE 3aKOHOJABCTBO, PO3BUTOK, IMPHUHIMIIK, TEHICpHA
PIBHICTB, T€H/IEpHA IHTETrpallis, KOOIIEpaTUBHUH KOJIeKC, 3apyOiKHI KpaiHu.
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IOPUCIUKIIMHUMN IMYHITET TA IMYHITET JEPXKABHOI
BJIACHOCTI: OCOBJIUBOCTI BACTOCYBAHHSI TA ITOJOJIAHHSA B
KOHTEKCTI ATPECII POCII TIPOTU YKPATHA

VY cTaTTi po3KpHUTi 0COOIMBOCTI 3aCTOCYBAaHHS IOPUCANKITIITHIX IMYHITETIB Ta IMyHITETiB
JIep>KaBHOT BIACHOCTI MPH PO3MIIAl YKPAaiHCBKMMH CyJaMd LUBLIBHUX MO30BIiB mpoTH PO
I10/10 CTATHEHHS IIKOJIM, 3aB/IaHOl arpecieio npoTu YKpainu.

BceraHoBiieHo, 1m0 mpoOJeMaTHKa 3aCTOCYBaHHS FOPHCIUKIIMHOTO Ta MaiHOBOTO
IMYHITETY IIOJO JEP>KaBHOI BJIACHOCTI cynamMu YKpaiHM B KOHTEKCTi 30poiHOi arpecii
P® nmpotu Ykpainu Mae aBa piBHS: MIKHApPOJHUN Ta HaIllOHAJIBHUN, OCKIJIBKH BiAMOBIIHI
pIIIEHHS 3aCTOCOBYBATUMYThCS B YKpaiHi, BAKOHYBaTHUMYThCS B IHO3EMHHX JepiKaBax Ta
MOXXYTh OyTH BHKOPHUCTAHI IPHU peaiizamii MbKHAPOIHOTO KOMIICHCALIIHOTO MEXaHI3MY.

IIpore ykpaiHChKE 3aKOHOMABCTBO, HA BiIMIHY BiJl 3arajJbHOCBITOBHX TCHJCHIIIN,
3aKpIIUIIOE KOHIENIiI0 a0CONIIOTHOTO IMYHITETY, HIO YCKJIAIHIOE 3HATTS iMyHiTeTy 3 P®
MpH PO3IJIsIAL 3a3HaueHol Kareropii crpas. JloBeneHa HEOOXIAHICTh BHECCHHS BiIMOBIIHUX
3MiH 10 3akoHy Ykpainu «IIpo MibkHapogHe MpUBaTHE MPaBo» Ta PO3poOKa CHEIiaIbHOTO
3aKOHOJIaBCTBA IIOJAO MEpeciiyBaHHs Aep)KaBH-arpecopa B LUBUIBHHX MPOBAPKCHHSX.
KpiMm Toro, € OIiTbHIM IpUETHAHHS YKpaiHu 10 €BpOIEHCchKOl KOHBEHIIIT PO iIMyHITETH
nepxas 1972 p. ta Konsenuii OOH npo ropucanKuiiiHi iIMyHITETH J€pKaB Ta iX BJIACHOCTI
2004 p.

JloBeieHO, 10 MPaKTHUKa 3aCTOCYBAaHHSI YKPaiHOI KOHIENMIT «IeTIKTHOTO BHHITKY»
Ta NOKTPUHH «YUCTHX PYK» Yy CIpaBax IIOAO BiAIIKOAYBAaHHA 30MTKIB Bif arpecii mpotu
VYxpainu GpakTHIHO IPU3BOAUTH JI0 IIOSBU HOBOT'O BHHATKY 3 IMYHITETY IepiKaB — Iep)kaBa He
MO KOPUCTYBATHCh IMyHITETOM y CIIpaBax, OB’ sI3aHUX 3 BANHEHUMH HEIO Mi>KHAPOTHUMHU
37I0YMHAMH.

3’scoBaHO, IO MPOIECYaabHI CKIAIHONI y CIpaBax IIOAO BiINIKOAYBaHHS IIKOIH
Big arpecii P® mportu Ykpainu 3yMoBlieH] SIK (DAaKTUYHOIO CHTYalli€l0, TaK 1 BiJCYTHICTIO

© T. P. Koporkutii, 3. B. Tpormin, 2023
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CHeLiaIbHOT0 3aKOHOABCTBA, SIKe O BPEryJIbOBYBAJIO MPOLENYPHI aCHIEKTH Y4acTi JIepiKaBH-
arpecopa B IIPOBa/KCHHSIX.

Po3pobneni pekomeHmarmii MO0 TOMOJAHHSA TaKWX NPOIECyaTbHUX CKJIAIHOIIIB.
30Kpema, 3a3HaYCHO:

- TIO-TIepIle, CyIOBI PIlIEHHS MarOTh BHOY/IOBYBAaTHCh BiJl 3arajibHOTO JI0 KOHKPETHOTO
3aJU1sl YHUKHEHHSI MOJKJIMBOI KPUTHKHU B 1X JMCKPUMIHALIHOCTI, a camMa apryMeHTallis 30ce-
PEIUKYBATHCh Ha «JIEITIKTHOMY BHHSTKY» Ta JOKTPUHI «YHCTHX PYK»;

- TO-ApyTre, y chpaBax 3a ydacTio PD Bapro JOTPHUMYBAaTHCh CTPOKIB Ta CIIOCOOIB
moBiomieHHs, nependoadenux Konsenmii OOH mpo 1opHCOuKINiiHI iIMyHITETH IepkaB Ta iX
BiacHocTi 2004 p., 3 ypaXyBaHHSM BiJIIOBIHUX MOJOXEHb IPOLECYabHOTO 3aKOHOJaBCTBA
VYkpainy;

- IO-TpeTe, BinoBiga4eM y crpasax € PO B ocodi Minicrepersa toctuiii Ta MinictepcTsa
3aKOPJOHHUX CIPaB, a MOBIJOMJICHHS Ta IHIII MPOIeCyalIbHi JOKYMEHTH MAlOTh HAIIPABJISITUCh
yepe3 HaOMmKYe TUTIOMATHIHE MTPeICTaBHUIITBO PD B iHIMX JepxaBax;

- TIO-4eTBepTe, B KOXKHIN CIIpaBi HEOOXIAHO 3a3HAYaTH JOKA3W y4acTi MpeACcTaBHUKIB PD
y 3aIOIisTHHI KO, y 3B’ SI3KY 13 30pOHHAM KOH(IIKTOM;

- TO-II’sITe, CIPaBU IIOJIO BIAIIKOAYBAaHHS INKOJHM, BHAcHigok arpecii PO moxyTs
OXOILTIOBATH JIMIIC Jep:kaBHe MaiiHO Pociiicbkoi deneparlii, a Takox, 3a MEBHUX YMOB, 11
JIepIKaBHUX MIAMPUEMCTB.

Kurouosi ciioBa: arpecis PO npotn Yipainu, Mi>kKHapoTHA BiITOBITATbHICTh, BUPIIICHHAS
MDKHAPOJTHHUX CIOPIB, IMYHITET Iep:KaBH, MIXHAPOIHE EKOHOMIYHE IPaBO, MIKHAPOIHE
IHBECTHIIHE PaBO, MXKHAPOIHE KPUMIHAJIBHE MTPaBo.

IocranoBka mpodsemu. Arpecis Pociiicekoi ®eneparii mpotu Ykpainu
MpHU3BEIa JI0 aKTyai3allii mpoOJieMu IMyHITETiB Ta X mojonanHs. BoHa Mae ekibka
aCTeKTiB: e IOPUCIUKUIWHUN IMyHITET JAep)kaBH-arpecopa, 30KpeMa IMYHITET
BiJl CYJOBHX TIPOBa/KEHb; II€ IMYHITET Jep:KaBHOI BIIACHOCTI arpecopa B 4YacTHHI
KOMIIEHCAIIIT IIIKOJIU BiJl arpecii; e iIMyHITeTH TI0CaI0BUX 0Ci0 Jiep:kaBu (i 0coOIu-
BO BHIIOTO TOJITUYHOTO KEPIBHHUIITBA) B KOHTEKCTI MDKHAPOAHOI Ta HAIlOHAJIHHOI
KpUMiHAIBHOI Bi/IMTOBIAALHOCTI; 1 3araJIoM - BiAMOBiAansHICTh PD Ta ii kepiBHUITBA
3a 3JI0YMHH, CKOEHI Ha TepuTopii Ta NPOTH YKpaiHW, BIAIIKOTYBAaHHS ILIKOIU
CIIPUYMHEHO] 1X BUNHEHHSM.

3a3HavyeHi BUILE NMPHUKJIAAN € MPAKTUYHOIO LIIOCTPALIEI0 TOTO, IO KOHLIEHIIs
iMyHITETYy B MDKHapOJHOMY TipaBi Mae 0araTto CKJIaIOBUX: JAWIUIOMATHYHUH
Ta KOHCYJIbCHKMH IMYyHITET, IMYyHITET HaWBUIIMX [OCAJOBHX OCi0, IMYyHITET
JIep>KaBHOI BIIACHOCTI Ta FOPUCAMKINHHNN iMyHiTeT. OCTaHHIH B 3aKOHOJABYii Ta
MIPaBO3aCTOCOBHIM MPaKTUIl YKpaiHU NPUHHATO HA3UBATH CYIOBHM.

3 mpakTHYHOI TOYKH 30pYy, HAa HAIllOHAJHLHOMY piBHI HaMOIIBITy KUTBKICTBH
3anuTaHb BUKIMKaIM (1) mpoOiiemHu 3acTocyBaHHS / HE 3aCTOCYBAaHHS CyAaMH
VYkpainu IMyHITETY y KpUMiHAJIBHUX CIIPaBax IOJO MPUTATHEHHS MocanoBLUiB PO
3a 37I0YMHM, BYMHEHI HAa TEPUTOPIl YU MPOTH YKpaiHu, Ta (2) mpobiieMu MmoaonanHs
FOPUCIUKINIMHAX IMYHITETIB Ta IMYHITETIB JIep>KaBHOI BJIACHOCTI MiJ 9ac PO3TISIY
LUUBUIBHUX 030BiB MPOTH P® 11010 CTATHEHHS IIKOIM, 3aBAAaHOI arpeciero MpoTu
Ykpainu.

Came mi ABi KaTeropii crpaB OTpUMalId HAHOUIBIINI PE30HAHC B YKPaiHCHKOMY
cycninbCcTBi. JMIUIOMAaTHYHUI Ta KOHCYJIbCHKHN IMYHITETH CTOCYIOTbCS JIMIIE
TSTTFHOCTI 1HO3EMHHUX MPEACTABHUIITB, a TOMY 3alUIIATHCS 11032 YBAror IHOTO
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JIOCIIJDKEHHS, OCOOJIMBO BpaxoBYIOYH, IO YKpaiHa poszipBajia JUTUIOMATHYHI
BimHOCWHU 3 Pocilicekoro denepamiecro. BiamosinHo, 3 BUIE3a3HAYCHOTO TIEPETIKY
B IIbOMY KOHTEKCTi BapTO PO3TJISIATH JIMIIC IMYyHITET HAWBHIIMX MOCAJOBUX 0OCI0
Ta IOPUCAWKUIAHMN IMYHITET 1 IMyHITET JepKaBHOI BJIACHOCTI (Hajgasi B TEKCTi
IUISL CTIPOIICHHSI ITOCHIAHHS — IOPUCAMKIIIHHUN Ta MalHOBHU IMyHITET). O3HaUYEHI
IMYHITETH € JOBOJIi BEJIMKUMHU 1 pI3HOIUIAHOBUMH TEMaMH IS TOT0, 100 X PO3KPUBATH
B MEXaX OJIHOTO JOCJIDKEHHS, TOMY IIsl CTAaTTs Oyjie MPUCBSUYCHA JIUIIEe OJHOMY 13
3a3HaueHNX IMYHITETIB, a caMe - IOPUCIUKIIIHHOMY Ta MaifTHOBOMY IMYHITETY.

AHaJi3 ocTaHHIX ToCHiTKeHb i myOaikanii. Tema IOpUCIUKIIHHUX IMYHITETIB
Ta IMyHITETY Jep>KaBHOI BJIACHOCTI Ha JIOCTaTHROMY PIBHI JOCIIKCHA B JIOKTPHHI
MDKHApOJHOTO TIpaBa B TEOpEeTHYHOMY ceHci [21] Ta B mMpakTHYHINA TUIOMIMHI
koauQikamii Ta 3acTOCYBaHHS Ha MDKHAPOJAHOMY Ta HalliOHAJbHOMY DiBHSX [2]. Ane
MPAKTUYHO BIJICYTHI JOCII/PKEHHS OCOONMBOCTEH 3aCTOCYBaHHS IIOTO IHCTHUTYTY
MDKHApOIHOTO TIpaBa B TPABOBIH CHCTEMi JCP)KaBH-KEPTBH MIOJ0 KOMIICHCAIIT
HIKOM, BUKJIMKAHOI AiSIMU JIepKaBH-arpecopa.

[IpakTika po3risay HUBUIBHUX MMO30BIB MPOTH P® 111070 CTSATHEHHS IIKO[IH,
3aBHAHOI arpeciero MpoTH YKpaiHW, CBIAUNTH, IO MHTAHHSA FOPUCIUKIIIHHUX Ta
MaHOBHX IMYHITETiB JOBOJI KBaBO OOTOBOPIOIOTHCS B MPAKTUYHIN TUIOIIUHI came
cynamu YKpaiHu, ajne Ha *allb 0e3 3aCTOCYBaHHS B TIOBHOMY 00CsI31 IHCTPYMEHTAaPII0
MDKHApOJIHOTO TPaBa, SIKUM B JaHOMY BHUIAJKy € BU3HadaJdbHUM. lIpencraBieni B
HaYKOBIiH JiTepaTypi Ta npodeciiiHoMy AUCKYpCi Te3H 3BOISATHCS 10 HEOOXiIHOCTI
BUOIIPALIOBAHHSI €IMHOTO IT1IX0/1y JI0 pPO3YMiHHSI HAsIBHOCTI/BIJICYTHOCTI IMYHITETY y
IeprkaBH-arpecopa 1o CIpasam, o0 a0 IiSTHHSI IIIKOIW BHACHIMOK arpecii. Takum
YMHOM, TOJIOJIaHHS IOPUCIMKIIHHNX IMYHITETIB Ta IMyHITETIB JepKaBHOI BIaCHOCTI
MPU PO3MJISIII IUBUIBHUAX IMO30BIB mMpoTu PD 110710 CTATHEHHS IIKOAM, 3aBIaHOI
arpeciero mpoTu YKpaiHw, motpedye po3poOKH MPaKTHIYHUX pEKOMEHIAIld I ix
peadizanii mpaBo3acTOCOBHMUMHU OpraHaMu Y KpaiHH.

Meta crarri. Metoro maHoi myOumikamii €, mo-mepiie, BU3HAYCHHST 3MICTy Ta
MOJKJIMBOCTI 3aCTOCYBaHHS FOPUCAMKIIIMHAX IMYHITETIB Ta IMyHITETIB AepiKaBHOI
BJIACHOCTI B NpaBOBi cucTeMi YKpaiHM A0 KOMIIGHCAlii IIKOAW, CHPUYUHEHOT
arpeciero P® nporu Ykpainu, no-zupyre, BUpoOka NMpakTHIHAX PEKOMEHAALIN 1010
MTOJOJIaHHSA FOPUCAMKIIIHHAX IMYHITETIB Ta IMYHITETIB IEp>KaBHOI BJIACHOCTI IPH
PO3MIISAAl UMBIIBHUX MO30BiB MPOTH P® 11010 CTATHEHHS KO, 3aBIAHOI arpeciero
IpOTH Y KpaiHU.

Bukian ocHoBHoro matepiaiy. Pocilickka ®@eneparist po3nodaina i MpoJoBKye€
npoTH YKpainu 30poiiHy arpecito, 10 IOPYyIye OCHOBU Mi>KHAPOHOTO IPaBOMOPSIIKY
Ta OCHOBONOJIOKHI MPHHIMIK Ta HOPMH MDKHapogHoro mpasa. Lli mopymieHHs
BHMAraroTh aJcKBaTHOI BiAIOBITaILHOCTI AepkaBu-arpecopa. OJHUM 3 iIHCTPYMEHTIB
TaKol BIAMOBIAIILHOCTI Ma€e OyTH 00OB’SI30K MaTEPialIbHOTO BiJIIIKOTyBaHHS IIKO/TH,
CIIPUYMHEHOIO arpecito Ta IHIIMMU MKHAPOTHUMH 3JI0UMHAMU, BYNHECHUMU PO,

CribHO 3 mapTHepamH, YKpaiHa HE IIPOCTO OOTrOBOPIOE, a BXKE pPo3modaia
IMIUIEMEHTAIII0 MXKHAPOAHOTO MEXaHi3My KOMIICH callii 30MTKiB, 3aBAaHUX arpeciero
Pociiicekoi ®enepaitii, cTBopeHHs sikoro nepeadadeno Pesomoriero A OOH Bix
14 muctonana 2022 poxy «CHpusHHS TIPaBOBOMY 3aXHCTy Ta perapaiisM BHACIIIOK
arpecii mpotn Ykpaini» [18]. OgHuM 13 KpOKiB y IbOMY HampsSIMKy € CTBOPEHHS
MiXkHapOTHOTO PeECTPY 30UTKIB, SIK OJTHOTO 3 EJIEMEHTIB Mali0y THHOTO Mi?>KHAPOTHOTO
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MEXaHi3My KOMITCHCAIT 30UTKIB. SIK O4iKy€EThCS, IO KiHIS POKY PEECTD 3alpaltoe B
ITOBHOMY 00CSI31.

AJie MexaHi3MHU KOMIICH Al HarpsiMy OB’ s13aHi 3 FOPUCIUKIIHHUME IMyHITeTaMH
Ta IMyHITETaMH JIEPXKABHOI BIACHOCTI SIK 1HCTHUTYTOM MIXKHapOJHOTO TpaBa, IO
3a0e3Iedye CTaJiCTh Cy4acHOTO MIXKHAPOJIHOTO MPaBOMIOPsIKY. B fioro crabimpHOCTI
3alliKaBJIeHi BCl Cy0 €KTH MDKHApOIHUX BiIHOCHH. | came IOpUCIUKIiiHI iMyHITETH
Ta IMYHITETH JIep>KaBHOI BIIACHOCTI € OJJHMMH 3 HAPIKHUX KaMEHiB, 110 3a0€31eYyI0Th
LF0 CTaOUIbHICTB.

[Ipyn cTBOpEHHI MIKHAPOJHOTO MEXaHi3My KOMIIEHcalil 30UTKIB, 3alOAISTHUX
Vkpaini arpecieto P®, mnuTaHHS OPUCAMKIIMHUX IMYHITETIB Ta IMYyHITETaMHU
JIep’)KaBHOI BJIACHOCTI OyIe BpETyJbOBAaHO BiAIOBIIHOIO MIKICPKABHOIO YTOIOIO.
HatowmicTe nuTaHHA 3aMMIIa€TbCs BIAKPUTHM, SIKIIO TOBOPUTH NMPO HaliOHAJIBHUH
npaBonopsaok Ykpainu. s Toro, mod Hami Aii Oynu cipuidHATI HAa MDKHApOIHIN
apeHi — B IOJITHYHOMY Ta IOPUAMYHOMY CEHCaX, BaYIMBUM € TIPABUIBHO MITIATH 10
MUTaHHS IMyHITETiB, HacaMmIiepe, Ha HalliloHaJIbHOMY PiBHi.

BuknaneHi MipKyBaHHSI aBTOPH BB)KAIOTh TAKUMHU, 10 HA IXHIO TYMKY, MOXYTb
CTaTH KOPHUCHUMH Yy BHOYJOBYBaHHI CTalloi, apryMEHTOBAHOI TPAKTUKHA CY[IiB
VYkpaiHu y crnpaBax IIOJ0 BiANIKOAYBaHHS IIKOJAW BHACHiIOK arpecii Pociiicbkoi
Oeneparii. [lo3urliss mpaBoBOi CHUCTEMHM HAINOi JEp)KaBH MaTUME JOBIOTPHUBAIII
HacHigKd — caMe YKpaiHa TyT Ta 3apa3 (aKTHYHO 3MIHIOE MiKHApOIHE IIPaBO
Ta TPAKTUKy WOTO 3aCTOCYBaHHS, a pIlICHHS HAIIOHAIBHWUX CyHIiB YKpaiHu, B
MOJIANILIIOMY, BIUIMBATUMYTh Ha PO3BUTOK JOKTPUHU MIDXHAPOIHOTO MpaBa Ta Horo
MIPaBO3aCcTOCYBAHHS 3 TUTaHb IMYHITETIB.

ImyniTeTn nepkaBu Ta ii mocazoBux oci0 € BioOpa)XeHHSM OCHOBOIOJIOKHOTO
JUISL ICHYBaHHSI CYy4aCHOTO MIKHAPOJHOTO MPABOMOPSAKY HMPUHIIUIY CYBEPECHITETY.
e BurMBac 3 MPUHIIMITY CYBEPEHHOI PIBHOCTI A€PIKaB Ta € pealtizaiicio icTOpUIHOTro
NPUHLHMIY par in parem non habet imperium («piBHUH HaJ PIBHUM BJagu HE Maey). B
CHJTY I[bOTO, BJIaJia OJIHIET Jiep)kaBy HEe MOXKE MONIMPIOBATHCH Ha 1HIIY JIepKaBy.

[HmmMu crioBamu, iIMyHITET AepiKaBH O3HA4Ya€ BUKIIOYCHHS OJIHI€T AepiKaBH, ii
OpraHiB Ta MaiHa 3-1IiJ] IOPUCAUKLIT ACP>KaBHUX OPTaHiB iHIIOI JepXKaBH, a TaKOXK
Te, 10 3aKOHO/aBYa, BUKOHABYA Ta CY/I0Ba BJIaa OJHIET AepKaBU HE MAIOTh MpaBa
YXBaJIFOBATH BIIAJHI PIIIEHHS MIOAO 1HIIOT IepKaBy.

Konuenmiii peanizauii OpHCIUKIIHHOTO Ta MAHHOBOTO IMYHITETY J1Bi: aOCOMIOTHA
ta (QyHKIiOHATBHA. BignmoBimHO 70 aOCOJMIOTHOI KOHIICMIIT JepiKaBa 3aBXkKIu
KOPHCTYEThCS IMYHITETOM 1 HE MOXK€ OyTH HOTO 1M030aBiieHa, OKPIM SIK 3a CBOEIO
3ro1010. BiMmoBiTHO 10 GyHKITIOHAIBHOT KOHIIETIIIT AepkaBa Moke OyTr mo30aBieHa
IMYHITETy B NEBHHX BHIaJKaX, FOJIOBHUM 3 SKHX € y4acThb y NPUBATHOIPABOBUX
BimHOcMHaxX. Came I KOHIICHINS Hapasi € IepeBa)kalouord B HAaIllOHAIBHHUX
FOPUCIUKIIISIX JIePKaB Ta MATPUMYEThCS MiIXKHAPOIHUM MpaBoM [4].

Bona 3HaxomuTh BiIOOpaKEHHS Y BHUIUISAI HOPM YHIBEPCAILHOTO 3BHYAEBOTO
MDKHapOJHOTO TIpaBa, sKi Oyiu Koan(ikoBaHi Ta BTUIEHI B €BPONENHCHKiil KOHBEHIIIi
npo iMyHiteTH aepxas 1972 p. (yxBanena Panoro €sponn 16 tpasus 1972 poky) [14]
ta Koneenuii OOH npo ropucaukiiiiiHi iMyHITETH JIepxaB Ta iX BiacHocTi 2004 p.
(yxBanena pesomoriieto 59/38 I'enepanbroi Acam6nei OOH 2 rpyans 2004 poxy) [17].

AJe mepiua He Betynuia B Airo [20], a npyra — ykiageHa 0OMeKEHUM KOJIOM Jiep-
xag [13]. [Ipote 11i AB1 KOHBEHIIIT pO3MIISIA0Th SIK Ko DiKailis 3BU4aiB MiX>KHAPOTHOTO
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IpaBa 3 MHUTaHb, 1 CaMe B [IbOMY BUIVISII IOBOJII aKTUBHO 3aCTOCOBYIOThCS SIK JieprKa-
BaMU TaK 1 MDKHAPOIHUMH CYJJOBUMHU yYCTaHOBAMH.

[Ipuknanamu 3acTocyBaHHS Ta TJIyMadeHHS LBbOTO MPHHLUILYY Y MiKHApOIHIH
CYJIOBill MpakTHlli €, 30kpemMa, pimenHs Mixuapoguoro Cyny OOH (Jurisdiction-
al Immunities of the State (Germany v. Italy: Greece Intervening) [16], Ta pimeHnus
€CIUI (Jones and others v. The United Kingdom, nos. 34356/06 and 40528/06, 14
January 2014) [15].

MixHapoIHO-TTPaBOBUI PUHITHII IMYHITETY JepiKaB € IiI0YUM Ta 000B’ I3KOBHM
Uil YKpaiHU HaBiTh 32 yMOB, 0 YKpaiHa (sk i P®) He € ywyacHHIEIO BKazaHUX
Kousenmii.

3acToCyBaHHs BHIIE3a3HAYCHUX KOHBEHIIH y CrpaBax LIOJO CTATHEHHS LIKOIU
CIIPUYUHEHOT POCIHCHKOIO arpeciero € HeoOXiAHUM 3 OISy Ha T€, III0 BOHU MICTSATh
MDKHapOJHOBH3HAHI MarepianbHi Ta TMpOIeCyajbHi CTaHIAPTH 3aCTOCYBaHHSI
IOPUCIVKIIIHHOTO Ta MAHOBOTO IMyHITeTy. 30KpeMa, caMe IIMM IUISXOM IIiIIOB
Bepxosnuii Cyx Ykpainu y Binomiit cripasi Ne 308/9708/19 [12].

Posrnsiremo soriky Ta aprymenranito Bepxosaoro Cyny Vkpainu y i cripasi
Yyepes MPU3MYy IMiIXO/IB Ta CTAHIAPTIB 3aCTOCYBaHHS IOPUCIMKIIHHUX IMYHITETIB Ta
IMYHITETIB Jiep>kaBHOI BiacHOCTI PO.

[To3uBauka, 104K y BIACHUX IHTEpecax 1 BiJl iIMEHI MAJIOJIITHIX JTiTEH, 3BepHYIIACS
JI0 cyAy 3 1mo30BoM 10 P®D mpo BigIIKOAyBaHHS MOPAIBbHOI MIKOIH, 3aBAAHOI 1 Ta
ii miTaMm y 3B’s13Ky 13 3aruOesniro ii wosoBika i OaTeKa ii fiTel yHacmigok 30poiHOT
arpecii P® na teputopii Ykpainu.

3ocepenumock Ha mo3ullii Tinbku BepxosHoro Cyny YkpaiHu, sSIKHi BHCTYIIaB
y SIKOCTI KacaliiHOi iHCTaHWil. YXBaJIOIOUM pIilICHHS HA KOPHCTh IO3MBAYKH,
BepxoBuuii Cyq BUXOIWB i3 TOTO, IO B pa3i 3aCTOCYBaHHS JENIKTHOTO BUHSATKY
Oyab-IKHH CHip, 10 BUHUK y TPOMaJsSHUHA YKpaiHU Ha TepuTopil YKpaiHu (HaBiTh
3 IHO3EMHOIO JIepKaBolo, 30kpeMa PD) Moxe OyTH po3rIIsIHYTHH 1 BUPILLICHUH CyA0OM
VYKpaiHu K HaJ€KHUM Ta IOBHOBAXHUM CYIOM.

Kpim Toro, Cyn 3a3Ha4mB, 10 HEOOXITHOIO YMOBOIO AOTPUMAaHHS MPHHIUITY
«piBHUI HaJl PIBHUM HE Ma€ BIIAX 1 FOPUCIUKIII» € B3a€MHE BU3HAHHS CYBEPEHITETY
KpaiHd, TOX «...Komu P® 3amepeuye cyBepeHiTeT YKpaiHW Ta BUMHSE MOJ0 Hel
3arapOHUIIBKY BiffHY, )KOTHUX 3000B ' s13aHb TOBa)KAaTH Ta IOTPUMYBATHUCS CyBEPEHITETY
i€l kpainu Hemaey [12].

Takum 4nHOM, OY/Ib-SIKUH CyJ] YKpaiHu, po3riIsaroun CIpaBy, JI¢ BiIOBI1aueM
Br3HaueHa P®d, mae mpaBo irHopyBatm iMmyHiTeT wi€i aepxasu. Cyn Yxkpainu
MOJKE PO3IJISIJaTH CHPaBH MPO BiAIIKOAYBaHHS MIKOAM, 3aBAaHOi (Pi3uuHii 0cobi B
pe3ynbTaTi 30poiiHoi arpecii P® 3a mo30BoM, 1oJaHUM MIPOTH JIepIKaBH-arpecopa.

AJe 3 NPaKTUYHOI TOYKU 30pY, BAKIMBO PO3IJITHYTH NUTAHHS 3aCTOCYBaHHS
Ta BUKOHAHHS PilIeHb YKPAiHCBKHUX CYAIB, IOB’S3aHUX 3 IMyHITETOM, B iHO3EMHHUX
nepxaBax. He BUKIMKae CyMHIBIB, 110 BOHM MOXYTh 1 TOBHHHI CTaBaTH MPEAMETOM
BUKOHAHHS B 1HIIMX IOPUCAMKLIAX, a TAKOXK MOXKIMBO OyAyTh BUKOPHUCTOBYBATHUCS B
3aIyIIeHOMY MDKHApOJHOMY MEXaHi3Mi KOMIIeHcaIlii 30MTKiB BHACIIIOK POCIHCHKOT
arpecii. [Ipore B KOKHOMY 3 IUX BHUIAJKIB PIlICHHS YKPATHCBKUX CYyIIiB MOXYTb
CTaTH IMPEeIMETOM JEeTaabHOr0 aHalli3y Ha TpeAMeT MPaBOMIPHOCTI iX BHHECEHHS.
I TyT He BapTO BHKIIIOYATH BUHMKHEHHSI MIEBHUX MPOOJEM, aHai3 Ta MOCITIKEHHS
SKHX MOXKYTh JIOTIOMOTTH PO3pOOUTH MPAaKTUYHI PEKOMEH/IAIlii, BIPOBAKEHHS SIKUX
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MiHIMI3yIOTh IIAHCH HEBU3HAHHS PillleHb YKPATHCHKUX CY/IiB MO0 CTSATHEHHS KON
3 P®, 3aBaanoi arpeciero mpoTe YKpaiHu B iHO36MHHUX FOPUCTUKITISIX.

Ha nHanioHanbHOMY pPiBHI T'OJOBHOIO HMEPENOHOIO JJISi BUHECEHHS PILIEHb MPO
CTSTHEHHSI 30WTKIB, 3aBIAHUX POCIHCHKOIO 30pOWHOIO0 arpeci€ro, i TOJOJIaHHS
FOPUCIUKIIIIMHOTO Ta MAaifHOBOTO IMYHITETY 3aJIAIIAETHCS CTAaTTS 79 3akoHy YKpaiHu
«[Ipo MixHapoaHe mpuBaTHE MpaBoy». B craTTi imerbes, WO «yuacmy iHO3EMHOT
deparcasut y cyo0osuUx CRpasax, a markoxic 6y0b-sKi npoyecyanvbhi 3axo0u wooo ii matina,
Modicuge uute 3a it 3200010, AKWO iHue He nepeddayseno MidCHaApOOHUM 002080POM
abo 3axonom Ykpainuy [8].

Ha mouaTky craTTi MU He JapMa HaraJaiu npo abCONOTHY Ta QYHKI[IOHAILHY
KOHIENIii FOPUCAMKIIIHOTO Ta MaWHOBOTO IMyHITETy. AJKe YKpaiHChKe
3aKOHO/IaBCTBO (DAKTHYHO JOCI 3aKPITUIIOE KOHIICIIIF0 a0COIIOTHOTO IMYHITETY, 110
HE BIAMOBIJA€ CYYaCHUM TCHJICHI[ISIM 3aCTOCYBaHHS MPUHIIUITY FOPUCAMKIIIHHOIO Ta
MaiHOBOTO IMYHITETY Ha HaIlIOHAILHOMY PiBHI.

TpuBanuii gac came ct. 79 3akony Ykpainu «IIpo Mi>xkHapo1He IpUBaTHE MIPaBO»
OyJia IPUYMHOIO BIIMOBH Yy TPUHHATTI 10 PO3MIAY CyAaMd YKpaiHH CHpaB Tpo
BIIIITKOyBaHHS IIIKOIN Yepe3 arpecito PO.

KpiMm Toro, 4acTKoBO MNUTaHb IOPUCAMKLIHHOTO Ta MalHOBOTrO IMYHITETY
Pociiicekoi Denepariii Takox cTOCyIOThCS 3akoHM Ykpainu «[Ipo cankuii» [10],
«IIpo 3abesreueHHsS MpaB i cBOOOA IPOMAASH Ta MPABOBHH PEKAM HAa THMYACOBO
OKynoBaHiii Teputopii Ykpaiam» [6], «IIpo 0cHOBHI 3acaiy NMPUMYCOBOTO BHJIYYEH-
Hs B YKpaiHi 00’ekTiB mpasa BiacHOCTI Pociiicbkoi denepariii ta 11 pe3umeHTiny [9],
«IIpo xommeHcarlito 3a TMOIIKOMKEHHSA Ta 3HUINCHHS OKPEMHX KaTeropiii 00’ €KTiB
HEPYXOMOTO MaifHa BHACHTIIOK OOMOBUX [ill, TEPOPUCTHYHMX aKTiB, TUBEPCiH, crpu-
yrHEHHX 30poitHoro arpecieto Pociiicekoi Deneparii npotn Ykpainu ta JlepxkaBHuit
peecTp MaifHa, IMOITKOKEHOTO Ta 3HUIIICHOTO BHACTIIOK OOWOBUX Iiif, TEPOPUCTHYI-
HUX aKTiB, JUBEPCiid, CHpUUYNHEHHX 30poiiHo0 arpecieto Pocilicekoi @enepartii npotu
VYkpaiany» [7].

B cBofif cykymHOCTI 11i HOpMaTHBHI aKTH ()aKTUIHO 1030aBIsAt0Th PD MaitHOBOTO
IMYHITETY KOJIM MOBa i€ TIPO apellT Ta KOH(iCKallito il aKTUBIB y A€p>KaBHY BIACHICTb.
[HImIMMU cltoBaMM 11i CHieIialibHI 10 BIHOIICHHO 10 cTarTi 79 3akony Ykpainu «I1po
MDKHApOIHE MPUBATHE MPaBO» 3aKOHU YKpaiHW Bxke 3akpimwid, mo P Ta 11 MaitHO
HE KOPHCTYETHCS IMyHITETOM B YKpaiHi. TakuM 4nHOM, BOHM MOXYTh CTaTd HOpMa-
THUBHOIO OCHOBOIO TIOZIOJIAHHS IOPUCAMKIIHHOTO IMYHITETY Ta IMYHITETY JEp:KaBHOT
BracHOCTi PO y MUBUTBHAX CIpaBax, sIKi CTOCYIOTHCS BiIIKOIyBaHHS IIKOIH, CIIPH-
yrHEeHoIo arpeciero PO npotu Ykpainu. [Ipu nbomy TeopeTnuHO0 Ta HaKTHYHOIO OC-
HOBOIO 3anumaroThest pakr arpecii PO nporu Ykpainu, sk IisHH, M0 TPOTHPIYUTH
OCHOBOITIOJIO)KHIM HOpMaM MDKHApOZHOTO IpaBa. OCTaHHE TBEPHIKECHHS MICTUTHCS B
oOrpyHTyBaHnHi no3uuii BepxosHoro Cyny Ykpainu y cipasi Ne 308/9708/19.

JonmatkoBo mosuitis BepxoBuoro Cyay y cmpai Ne 308/9708/19 3romom
Oyra miaTBep/DKeHa Ta yTOYHEHa pimeHHsIM Bix 18 tpaBHs 2022 poxy y crpasi Ne
760/17232/20-11[11]. YTiM, i TyT IEBHI MOMEHTH 3QJIUIIAFOTHCS, HA HAIII TIOTJISIT, HE 70
KiHIIsS 200 HEYiTKO CPOPMYIbOBAHUMH Ta MOTPEOYIOTh 10IATKOBOTO OOIPYHTYBaHHSI.

Ha wnam mormsan, cymam VYkpaiHM BapTo HPUAUIAITH OCOOJIMBY yBary
apryMeHTOBaHOCTI cBoel mo3uuii y cmpaBax, ae P® mno30aBisTUMEThCS
IOPUCIUKIIIMHOTO Ta/ab0 MaiiHOBOTO IMYHITETYy. 3MICT TaKMX CYJOBHX PIIICHb Ma€



190 EEEEEEEEEE

== /IPABOBA AEPHABA 512023

CTBOPIOBATH MiHIMaJIbHI EPENOHHM MU iX BUKOHAHHI B IHO3€MHUX JiepkaBax abo
MOXJIMBOMY BUKOPUCTAaHHI B MDKHApOJHOMY MEXaHi3Mi KOMIEeHcaiii 30UTKiB,
CIIPUYMHEHUX POCIHCHKOIO arpeciero.

[IpoananizyBaBmm BKazaHi pimeHHsi BepxoBHoro Cyny Ykpainu, MokHA
BHJIUINTH HACTYMHI OJIOKM apryMEHTiB Ha KOPHUCTH ITOJI0JIAHHS IOPUCIUKIIIHHOTO
Ta MaliHOBOTO iMyHiTeTy Pociiicekoi ®enepanii Ha mpoTUBary mpuIrMcaM CTaTTi
79 3axony Ykpainu «IIpo MikHapoHe IpUBATHE IPABO»:

1. IligTpuMKa IOPUCAUKIIIKHOTO IMYHITETYy TO030aBUTh T'POMAJsIH YKpaiHH
Ta 0ci0, AKi MPOXKMBAIOTH Ha TepuTOpii YKpaiHu, mpaBa e€PEeKTUBHOTO OOCTY-
my 0 CyAy 3 METOI 3axHUCTy iX mpaB. Lle Oyme cynmepedyuTd MonokeHHAM M. 1
cT. 6 €BpomelchbKkoi KOHBEHIlI MPO 3aXHUCT IPaB JIOIWHU 1 OCHOBOITOJOKHUX
cBobox 1950 p. Pociiicekiit ®Deneparnii BignmoBigHO Mae OyTH BiJMOBJICHO B
IOPUCAUKIIHHOMY Ta MalHOBOMY IMYHITETi.

2. ImyHiTeT He HaJA€ThCA Jep)kKaBi y CIpaBax, IO MOB’sA3aHI 31 3aBHAHHAM
LIKOJM 3JI0POB’I0, KUTTIO Ta MaliHy (Tak 3BaHUM «AENIKTHUH BUHATOK»). Lle
MOJIOKCHHSI BHXOJHTH 31 3BHYA€BOrO0 MIKHAPOJHOTO IpaBa KOAH(IKOBAaHOTO,
cepen inmoro, Konsenmiero OOH mnpo ropucnukIiiHi iIMyHITETH NIepxkaB Ta ix
BJIACHOCTI Ta €BPONEHCHKOI0 KOHBEHLIEI0 PO IMyHITEeTH JIepkaB. CBOIMH AisIMU
P® crpuumHmMia mKoAy 340pPOB’I0, KHUTTIO Ta MallHy TpoMaasiH YKpaiHu Ta oci0,
SIKI TIPOKMBAIOTH Ha TepuTOpii YKpainw, BimmosimHo, Pocifickka deneparis He
MO€ KOPUCTYBATUCh IMyHITETOM y il KaTeropii mo30BiB.

3. Hapganus imynitery Pocilicekiii @enepanii HecymicHe i3 3000B’ I3aHHAMH
VYkpainu 3a Mi>KHapOITHOIO KOHBEHIIIEIO TPO 0OPOTHOY 3 (piHAHCYBaHHSIM TEPOPU3-
My, 30KpeMa, IOJOKEHHSMHU CTaTTi §, sAKa mependadae, mo YkKpaina 3000B’g3aHa
CTBOPHTH MEXaHi3MHM KOMIICHCAIlil KepTBaM 3J0YUHIB TEPOPU3MY. BincyTHICTBH
MOAIOHOTO MeXaHi3My He MOKe OyTH MiJICTaBOIO ISl BIIMOBHM y 3aXMCTi TaKOTO
npaBa 3aralbHUMH 3aco0aMH, nepeadadeHUMH 3aKOHOM, Y TOMY YHCII, HUIIXOM
3BEPHEHHS JI0 CYIy.

4. Pociiicpka Desepallis He MOXKE KOPUCTYBATHCHh IMyHITETOM y BiTHOCHHAX 3
VYKpaiHOIO OCKIJIbKH IMYHITET 0a3yeThCs HA MPUHLHUII CYBEPEHHOI PIBHOCTI aep-
*aB. PD, BuMHMUBIIN arpecito nmpoTu YKpaiHu, MOPYIIUIa OCHOBOIIONOXHI MPUH-
[IAITA MIKHAPOJHOTO IIpaBa Ta BUHIILIA 32 MEXKi CBOTO CyBEpEHITETY.

ApPryMeHTH BUIJISNAIOTH JIOBOJII NMEPEeKOHJIMBUMHU. [IpoTe HaBiTH BOHU He
1030aBJIeHI IEBHUX HEIOJIKIB. 30KpemMa:

a) HE BHUPIMYIOTH TOBHICTIO MPOOJEMH a0CONIOTHOTO IMYHITETY MpPAMO
nependadeHoro crarrero 79 3akony Ykpainu «lIpo Mi>kHapoJHE IpUBATHE IPABO»;

0) apryMeHt 110a0 mopymieHHs P® OCHOBOIOJOXHUX MPUHIIMIIIB
MDKHApOIHOTO TIpaBa BHIAETHCS HE3aBEPIICHUM 1 HE MICTUTH TOJOBHOI TE3H
npo te, mo PP BuMHMIA MIKHAPOJHUH 3JI0YMH — arpecito, i MOBUHHA MOHECTH
BIAMIOBIAIbHICTh 32 IIKOJAY BiJl HOTO BUMHEHHS, & HE KOPUCTYBATHUCh 3aXHCTOM
MID>KHapOIHOTO TIpaBa.

[lepmia mpoGiema 4YacTKOBO BHpillleHa BHILNE3a3HAYCHOIO apryMEHTAII€r0
pimenb BepxoBHoro Cyny Ykpainu. Ane Li apryMEHTH 30CEpE/DKCHI Ha TOMY,
qyomy P® He Moke MaTH IOPUCIUKIIMHOTO a00 MaifHOBOTO IMYHITETY, IPOTE HE
MICTATBH NOJIOKEHb, YoMy cTaTTs 79 3akony Ykpainu «IIpo mixkHapoaHe npuBaTHe
MpaBo» HE MOBHHHA 3aCTOCYBATHCH.
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B wiii yacTHHI MOKHa 3aNpONOHYBATH NOJATKOBUH apryMEHT, MOJKJIHBOCTI
SIKOTO TIPSIMO Tiependadeni yactuHoto 1 crarti 79 3akony Ykpainu «lIpo mixkaapoane
[IPUBATHE MIPABO».

Crartst 79 3akony Ykpainu «[Ipo MikHapoaHe mpuBaTHE MpaBo» Iependadae
MOJKJIMBICTh HE 3aCTOCOBYBATH IOPUCIUKIIHHUI IMYHITET JIMIIE SKIIO 11€ JO3BOJICHO
MDKHapOJAHUM JIOTOBOPOM a00 3aKOHOM YKpaiHH, YH 3a 3r0JI0I0 1HO3EeMHO] JIepKaBH.
BinmnoBiaHo, apryMeHTallis BUII€3a3HAYCHUX CYIOBUX PillieHh MOXE OYTH MiICHIICHA
3aCTOCYBaHHSIM BIJNIOBITHUX TMOJIOKeHb 3akoHIB Ykpainu «IIpo ocHoBHI 3acamn
MIPUMYCOBOTO BHJIYUCHHS B YKpaiHi 00’ €KkTiB npasa BiacHocTi Pociiicbkoi @eneparii
Ta 11 pesaumeHTiB» Ta «lIpo 3a0e3medyeHHs NpaB i CBOOOA IpOMaJsiH Ta TPABOBUH
peXMM Ha THMYacoBO OKYyMOBaHii Teputopii Ykpainm». Cepes iHIIOrO Il 3aKOHH
nepeadayvaoTh MPUMyCoBe BUTydeHHs MaitHa Pocilicekoi deaepauii Ta ii pe3naeHTiB
(crarts 2 3akony Ykpainu «IIpo ocHOBHI 3acajii MPUMYCOBOTO BUITyU€HHsI B Y KpaiHi
00’exTiB mpaBa BiacHocTi Pociiicbkoi denepartii Ta ii pe3ueHTiB») Ta 000B 130K PO
B MOBHOMY 00CsI31 BIJIIKOAYBAaTH IIKOMY 3aBIaHy JepxaBi YKpaiHa, IOpUANYHUM
0co0aM, rpoMaJiCbKUM 00’ €JHAHHSM, IpOMajisHaM YKpaiHH, 1HO3EMISIM Ta 0co0aM
0e3 rpomaasHcTBa (cTatTsa S 3akoHy Ykpainu «IIpo 3abe3medeHHS mpaB i cBOOOI
IPOMAJISIH Ta IPABOBHH PEXXHUM Ha TUMYACOBO OKYIOBaHIHM TepuTOpii YKpaiHm»).

3po3ymino, Mo 3a3Ha4YeHi MTOJOKEHHS MIPSIMO HE CTOCYIOTHCS 3aCTOCYBaHH / He
3aCTOCYBaHHS IMYHITETY Y CIpaBax, OB’ A3aHMX 3 BIAIIKOTYBAHHIM IITKOIN 3aBaHO1
BHachiok arpecii Pociiicekoi ®eneparii. [IpoTe BoHM € OYEBHIHUM CBiTYCHHSIM
TOro, 110 y 3B’s3KY 31 30poiiHoI0 arpeciero P®, Vkpaina Ha 3aKOHOZaBUYOMY PiBHI
mo30aBwiIa 11 FOPUCAMKIIIIHOTO Ta MAifHOBOTO IMYHITETY Ha cBOiil Tepuropii. Tomy 11i
TTOJIO’KEHHS MOXKYTh OYTH 3aCTOCOBAHI JI0 BCiX CIIOPIB, OB’ SI3aHUX 3 BiJIIIKOJyBaHHSIM
IIKOJIM 3aBJaHOl BHACNiIOK arpecii Pociiicbkoi denepariii B cuily aHaorii 3aKOHY
nependadeHoro crarrero 10 LuBimpHOTO MpomecyansHOTO Kosmekey YKkpaiau. Takum
YHHOM, BiAnoBinHI npunucu ctarti 79 3akony Ykpainn «IIpo MikHapoaHe npuBaTHe
MPaBo» 11010 000B’I3KOBOT HASIBHOCTI MIXKHAPOHOTO IOTOBOPY a00 3aKkoHy YKpaiHu,
SIKUI O¥ JTO3BOJISIB HE 3aCTOCOBYBATH MAaHOBHWH Ta IOPUCAUKIIIHHNAN IMYyHITET, OyIyTh
BHKOHAaHi.

Jpyra i3 3a3Ha4eHUX NpPOOJIEM CTOCYETHCS HE3aBEPIICHOCTI apryMeHTallil
Bepxosnoro Cyny Ykpainu y BUIlIe3a3HauY€HUX PIllIEHHIX MIOA0 TOro, 1o Pocilickka
Denepaltist He MOKE KOPHCTYBATHCh IMYHITETOM Y BiTHOCHHAX 3 YKpaiHOIO OCKIJIBKH
iMyHITeT 0a3yeThCsl Ha NMPHHLUII CyBepeHHOI PiBHOCTI jepkaB, a PD, BUMHHBIIH
arpeciro, IopyIIriia OCHOBOTIOIOKHI TPUHITUITH MIXKHAPOAHOTO MTpaBa Ta BUHILIA 3a
MEXi CBOTO CyBepeHiTeTy. HezaBepIeHicTb apryMeHTalii B il YaCTHHI TPOSBISETHCS
y BIJICYTHOCTI KOHIIETIIii, IKy HaMaraeTbcsi 3acrocyBatu Bepxosuuii CyJ HaBOISIUU
i mipkyBaHHS. Bumaerbcs, mo 1i MipkyBanHs BepxoHoro Cymay miaBOASTH 10
KOHIIETIIT «YMCTUX PyK», aje BOHAa HE 3a3HAYAETHCA B TEKCTI, SIK apryMEHT IS
HEHAJ/IaHHS MaiHOBOTO Ta IOPHUCIUKIIAHOTO iMyHiTeTy Pocitichkiii deneparii.

Haramaemo, mo BiAMOBITHO /10 KOHIEMII «YUCTHX PYK» HIXTO HE MOXKeE
OTpPHUMAaTH 3UCK BiJl BANHEHOTO ITpaBonopyuenHs [ 19]. 3a3Hauena koHuenuis GakTuy-
HO € 3arajJbHUM MPHHLUIIOM [IPaBa i, Xoua BOHA HE 3aCTOCOBYETHCS B MIXKHAPOJHOMY
IpaBi, € MHUPOKO BHU3HAHOIO HA HAIIOHAJILHOMY DiBHI Aep:kaBamu y cBiti [19]. 3o-
KpeMa, BOHa aKTUBHO 3aCTOCOBYETHCS JEp)KaBaMH IPELEJACHTHOI CHCTEMH IpaBa.
3acTrocyBaHHs Ii€i KOHIICMIi, SK IMiJCTaBU BIAMOBM Yy HaJaHHI MalHOBOrO Ta
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OPUCIUKINHHOTO iMyHITeTY Pociiicbki ®enepartii He Jyuine crano O JOTIYHUM
3aBepIICHHSAM BiAMOBIAHUX apryMeHTiB BepxoBHoro Cyay Ykpainw, ane i BHUBEJO
0 apryment arpecii P®, sik migcraBu mo30aBieHHs i1 IMyHITETY, Ha MEPLIMHA IUJIaH
MopsiJl 3 yciMa IHIIMMH apryMEHTaMHM, 3a3HAYeHHMH y BHUIIE3a3HAUYCHUX DILICHHSIX
BepxoBuoro Cyamy VYkpainu. I[Hmmm#m cioBamMu, B IIbOMY BHITaJKy OCHOBHUM
apryMeHTOM 1o30aBieHHs iMyHiTeTy PD cTaB OM He AENIKTHUI BUHSTOK, a arpecist —
SK TIOPYLICHHSI iMIIEpAaTUBHUX HOPM MIXXHAPOIHOTO TIpaBa Ta MKHAPOJHUH 3710YHH
BunHeHuit Pocilicrkoro @enepariero Ta ii BIiChKOBO-TIOTITHYHAM KEPiBHUIITBOM.

VY 3B’s3Ky 3 MM, B3araji JOPEYHO T'OBOPUTH IIPO TE, IO IPH 3aCTOCYBaHHI /10
MDKHApOJHUX 3JI0YMHIB JOKTPHHA «YUCTUX PYK» (AKTHYHO MPU3BOJAUTH JIO TOSBH
HOBOTO BUHATKY 3 IMYHITETY J€p)KaB — JiepKaBa He MOXKe KOPUCTYBATHUCH IMyHITETOM
y copaBax, MOB’S3aHUX 3 BUYMHEHHMH HEI MDKHAPOAHUMH 37104rHAMH. DakTHIHO
Takui TPUHLUI CTaB OW y3araJlbHEHUM BTUICHHSM SIK KOHIICMIT <«JIETIKTHOrO
BHUHATKY», TaK 1 KOHIEMIIT «9IHCTUX PYK» TIO ITil KaTeropii crpas.

Bapto 3a3HaunTy, 110 32aKOHO1aBYa IPAKTUKA JICPXKAaB CBITY OCTYIIOBO PYXA€ThCS
B IbOMY HanpsiMKy. Tax, B Kanai BIIiTKy MUHYJIOTO pOKY OYB PUHHSTHH 3aKOH, SIKUH
II03BOJIsIE KOH(ICKOBYBAaTH MAaWHO JCpiKaB Ta MPUBATHUX OCI0, SKi BUMHHWIN 3HAYHI
MOPYIICHHS! MIKHAPOAHOTO IMPAaBOMOPAIKY, NpaB JIIOAUMHNA a00 3HA4YHI KOPYMLiHHI
nopymreHHs [5]. ToOTo MoBa Iije mpo 1mo30aBiIeHHs AepKaB MaiHOBOTO iMYHITETY.
BiamoBinHuiA 3ak0HOIIPOEKT po3podienuii B Ectonii. BenmukoOputanis Ta €C Takox
BHBYAIOTH IICH TOCBIT [5].

Paszom i3 wMmarepiaibHOIO MPOOJIEMOIO, IOJOJIAHHS FOPUCAMKIIIHHOIO Ta
MaifHOBOTO iMyHIiTeTy P® y crnpaBax mojo BiIIIKOTyBaHHS IIKOAW Bif ii arpecii
npoTH YKpaiHu, YKpaiHCBKI CyId TaKOX CTUKHYJIMCH 3 NEBHHUMHU MPOLECyaTbHUMHU
CKJIagHOIIaMu. BoHYM 3yMOBIIeHi sk paKTHYHOIO CHTYaIli€r0 (HAIPUKIIAI, BiICYTHICTIO
IUATIOMATHYHUX BiTHOCHH Y Kpaiau Ta PD 3 orsay Ha HassBHUH 30pOHHNN KOH(ITIKT),
TakK 1 BIICYTHICTIO CIELiaJIbHOIO 3aKOHOAABCTBA, KE O BPEryJIbOBYBAJIO NPOLEAYPHi
ACTeKTH Y4acTi Jiep)KaBH-arpecopa B MPOBaKCHHI.

JloTpuMaHHSI TpOIECyalbHUX CTAHIApPTIB CyJOBOTO IPOBA/DKEHHS € BKpail
BXJIMBHUM, SIKIIO MH TOBOPUMO IPO MOXKJIHMBE HACTYIHE BHKOHAHHS pilllCHb
YKpaiHCBKUX CyJIiB B IHO3EMHHUX JiepkaBax. HeloTpuMaHHS TakuX CTaHAApTiB MOXKE
OyTH BUTIIyMa4yeHO SIK BiZICyTHICTh CIIPaBEUTMBOTO Ta HEYNIEPEHKEHOTO CYI0UNHCTBA
B YKpaiHi 1 CTaTH MiZCTaBOIO AJISl BIIMOBH Y BUKOHAHHI PIllICHHS! YKPaiHCBKOTO CYIY.

3a BiJICYTHOCTI BIAMOBITHOI'O 3aKOHOJABCTBA B YKpaiHI HaHKpal[UM BUXOJOM
i3 curyarii Oyno Ou HOTpUMaHHS MiHIMAIFHUX MPOUEAYPHHUX CTAHIAPTIB MO il
KaTteropii crpas, neperdadyeHuX MIKHAPOJHUM MIPABOM, — 32 YMOBH HE MOPYIICHHS
MPOLECYATbHOTO 3aKOHOAABCTBA Y KpaiHU.

IleBHi poreAypHi CTaHIAPTH Yy CIpaBax, IO OB’ sI3aHi 3 IMYHITETOM, MiCTATHCS
y sragyBanux Buie Konsenuii OOH npo ropucIuKmiiiHi IMyHITETH JepkaB Ta iX
BiacHocTi 2004 poky Ta €BpONEHChKii KOHBEHIIIT PO iMyHITET JAepxkas 1972 poky.
Peasizariis moyio>keHp UX KOHBEHIIIH YHEMOXUJIMBUTH UMOBIPHHIA apryMEHT IIpO Te,
mo Ykpaina He 3a0e3nedye cTaHIapTiB MpaBoCy s y il KaTeropii crpas.

SIki pekoMeHallii Ta MPOMO3HUIlii BAPTO HABECTH 3 I[LOI'0 IPUBOY?

1. CymoBi pimeHHS MarOTh BUOYTOBYBaTHCh BiJ 3arajlbHOTO 1O KOHKPETHO-
ro. [HIIMMU clOBaMM apryMmeHTalis Cydy Mae HaBOAWUTHCH He MpoTH Pocilichkoi
deneparii, a K 3arajbHi MipKyBaHHsI IIOJI0 TEOPil Ta MPaKTHKH Tpasa, MIOAO0 TO-
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30aBJIeHHs IMYHITETIB JiepKaBU-arpecopa (BapTo MaTé Ha yBasi, MO BiAMOBITHO 1O
MIDKHapPOIHOTO TIpaBa JIep KaBoI0-arpecopoM moao Ykpainu € Takox i biutopycs [3]),
1 JIMIIE TicIs 1[bOTO 3aCTOCYBAHHS BiJIMOBIIHUX BHCHOBKIB N0 cutyarlii 3 P®. Taka
JioriKa moOyIoBH pillleHb € 000B’A3KOBOO 3 THM, 00 YHHUKHYTH MOKJIMBUX 3aKH]IiB
y TUCKPUMIHALIHHOCTI CY/I0BOI IPAaKTUKX YKpaiHMU 1O IMiif Kareropii cripas. 30kpema,
JoTiKa BHINE3a3HaYeHUX pimeHb BepxoBHoro Cymy Ykpainu BuOyIyBaHa came 3a
TAKUM TIPUHITUTIOM.

2. Aprymentu Bepxosroro Cyny Ykpainu, BUCIOBIIEHI Y BiITIOBITHUX PIlICHHSX,
MaloTh 3a3HAYATUCh B IIOBHOMY 00CSI31 3 aKI[CHTOM Ha <«JICJTIKTHOMY BUHSTKY» Ta Ha
JNOKTPHUHI «IUCTHX PYK».

3. Bignosigao go crarti 21 Konsentii OOH npo ropucauKIiiHi iMyHITETH JIepKaB
Ta ix BnacHocTi 2004 p., 3a IEBHUMH BUIaMH MaliHa 3aKPIIJIIOETHCS TOBHUH IMYHITET,
KM He Moxe OyTh mopyuieHuid. ToMy y pasi HeoOXiJHOCTI OKPEeMOTo 3BEpHEHHS
JI0 I[,OTO TIMTAHHS BApTO CIHEMiajJbHO 3a3HAYaTH, IO MAWHO TUIUIOMATHYHHUX Ta
KOHCYJIbCHKUX YCTaHOB, 8 TAKOX BIHCHKOBE MAifHO, KOPUCTYETHCS IMyHITETOM B OY/Ib-
sskoMy Bunazaky. Lle He o3Hadae, mo YkpaiHa, K AepKaBa HE MOXKE IIPUBJIACHIOBATH
BilichkoBe MaitHO PD B ymMoBax 30poiiHoi arpecii. Take MaiiHO € 3aKOHHHM TpodheeM
BIJIMOBITHO /10 HOPM MDKHApPOJHOTO TYMaHITAPHOTO IpaBa, MPOTE BOHO HE MOXKE
OyTH TIpeJMETOM CYJOBHX MPOBAKEHb. [IMTaHHSA IIOMO0 MOMIIMBOCTI CTSTHEHHS
30JI0TOBAJIIOTHUX PE3EPBIB Ta KyJIbTYpHUX IIHHOCTEH Ma€ aJpecyBaTHUCh OKPEMO,
OCKUTBKM Take MaWHO 3HaXOJUThCS TMiJ OCOOJUBUM 3aXHUCTOM BHINE3a3HAYCHUX
koHBeHLIH. [IpoTe y BunagKy pociiicbkoi arpecii Ha MmijcTaBi BKa3aHUX MipKyBaHb
(30KpeMa JOKTPHHU «YUCTHX PYK») BOUEBHAb HA HHOTO HE MOXKE MOIIUPIOBATHCH
imyHnitet. Cepe[ iHIIOT0, — Yepe3 MacoBe PUBIIACHEHHS Ta 3HUIIICHHS PD Ky IpTypHOT
CHajAlIMHU YKpalHu Ta Jii MPOTH HaIIoi (JiHAHCOBOI CHCTEMHU.

4. 3 ormagy Ha OCOONMBICTH TpEAMETY TaKUX CIpaB, a TAKOXX BPaxXOBYIOUH,
0 BiAmoBinanbHICTh pe3unieHTiB Pociiicekoi deneparii 3a ydacTs B arpecii npotu
YkpaiHu BUPILIY€ETHCS OKPEMO 3aKOHOIaBCTBOM Y KpaiHU Yepe3 BiJIIOBIIHI CAHKIIIHHI
MEXaHi3MH, CIIPaBH IIOJI0 BiANIKOAYBAaHHS IIKOAW BHACTIIOK arpecii PO moxyTh
OXOILTIOBATH JIMIIE JepkaBHe MaiiHO Pociiicbkoi denepartii, a Takoxk, 3a TNEBHUX
YMOB, i AepKaBHUX ITiIIPUEMCTB.

5. Jlns yHEeMOXXJIMBIIEHHS BiJIMOBH y BWUKOHAaHHI IIMX pINIEHb B 1HO3EMHHX
FOPUCIUKIIISIX Ha MMiJCTaBl He3a0e3neueHHs] MOKIMBOCTI ydacTi P® y cnpaBax mozo
BIJIIIIKO/TyBaHHsI IIIKOJIM, 3aBJaHOI arpeciero nmpotu YKpaiHu, cyjnam YKpaiHu BapTo
JOTPUMYBATUCh CTPOKIB Ta CIIOCOOIB TMOBIOMIICHHS, TepeA0adeHnx 3a3Ha4YeHUMU
KouBenmisimu. 3po3yMisio, 3 ypaxyBaHHSM BiIIOBIIHUX MOJIOKEHB MPOIECYaTbHOTO
3aKOHOJIaBCTBA Y KPATHMU.

Biamosinao mo crarti 22 Konserrii OOH mnpo 10pUCAUKITIAHI IMyHITETH IepikaB
Ta ix BiacHocTi 2004 p., HanpaBieHHS OyAb-SKNX MTOB1IOMJICHB (SIKIIO MI>KHAPOJHUMHU
YTo/IaMH He Tiepe10aYeHO 1HIIIE) 31IHCHIOETHCS IUIIXOM 1X HarpaBjieHHsS MiHICTepCTBY
3aKOP/JIOHHUX CIIpaB dYepe3 3BHYAHI JUIUIOMATHYHI KaHaMW. BpydeHHsS Takux
JIOKYMEHTIB BBa)Ka€ThCs 3JIHCHEHUM 3 MOMEHTY iX orpuMmanHs M3C BiAmoBigHOi
nepkaBu. Taki JTOKYMEHTH MAalOTh CYIPOBOJ/DKYBATHCH IEpeKiIagoM Ha odiliiHy
MOBY BIJIIOBITHOI JEpKaBH.

3rimHo 3 mosiokeHHsAMHU ctatTi 23 KonBenmii 2004 p., y BUNaAKaX 3a04HOTO
po3risiny crpaBu: 1) cymoBe pilleHHS Moke OyTH BHHECEHO SIKIIO MPOWIILIO HE




194 EEEEEEEEEEEEEEEEEEEEEEEEEE PABOBA AEPHABA 512023

MeHIIe 4 MICSIiB 3 MOMEHTY, KOJIU JOKYMEHTH TpPO TOYaTOK MPOBaPKEHHsS OYyJIH
Bpy4YeHi a00 BBaXKAIOTHCS BPYYSHUMH BiamoBigHO 10 BUMor Konsentii 2004 p.; 2)
Take CyJl0Be pillleHHs Mae OyTH HampaBJeHO y cnoci0 mepeabaueHuii crarrero 22
Kongenii 2004 p.

Y Bunazky 3a04HOT'O PillICHHS IPOTH JEPKaBU, CTPOK sl IIOAAdi 3as1BU PO HOTO
ckacyBaHHs ((paKTHYHO areNsIiifHe OCKapKeHHs) HE MOXE CTAaHOBUTH MEHIIE Hixk 4
MICSIl Bl JaTh, KOJIM Take pillleHHs OyJ0 OTPHMaHO ab0 BBaXKA€ThCS OTPUMAHUM
BIJIITOBITHOIO ACPIKABOIO.

6. HezanexxHo Bim TOro, KM CyO’€KT 3aBJaB INKOJIM, BianoBinaueM € Pociii-
coka Deneparis B ocodi MinictepcTBa roctuiii P® ta MiHicTepcTBa 3aKOPAOHHUX
crpaB P®. KomyHikarist y BUTIISI HallpaBleHHS [TOBIAOMIICHb, MaTepialliB CIIpaBH Ta
IHIINX POLECyaIbHUX JOKYMEHTIB 3/11HCHIOETHCS Yepe3 MOConIbCTBO PO.

BpaxoByroun po3ipBaHi JUITIOMaTHYHI BITHOCUHH MiXk Y KpaiHoto Ta Pocilickkoro
Oenepartiero [1], 3a3HadeHa KOMYHIKAIliS Ma€ 3MIHCHIOBATHCh Yepe3 HAHOImK4Ie 10-
CTyIHE AMIUIOMaTHYHE NpeAcTaBHUUTBO PD B iHIINX nepxaBax.

Buxonsuu i3 Buie3azHadenux nojoxenb Koupenmii OOH npo ropucaukiiiitai
IMYHITETH JepkaB Ta iX BiacHOCTi 2004 p., TTOBITOMIICHHS MUISXOM PO3MIMICHHS
BIJIMTOBIIHUX OTOJIOIICHb HA CalTax CyIOBOI BIaau YKpaiHW HE MOXYTb BBaXKATUChH
HaJI)KHUM BUKOHAHHSIM O0OB’SI3KY IOBIJIOMHTH 1HO3EMHY Jiep)KaBy Mpo ii ydacTs B
MIPOBaKCHHI.

7. BiamosiaHi pileHHs cyAiB YKpaiHM NOBUHHI PO3IVISIATH AOKAa3M y4acTi Mpea-
cTaBHUKIB PD y 3amofisiHHI IKOIM y KOXKHIN OKpeMiii cripaBi, BpaxOByHOYH KOHKPETHI
00CTaBMHU Ta HOAIi.

VY pasi HEeMOXKJIMBOCTI IIbOT'O 3pOOUTH, BapTO 3a3HAYATH BiJIOBIAHI MOJIOKEHHS
crarti 5 3akony Ykpainu «[Ipo 3a0e3neyeHHs npas i cBOOO IPOMaJIsiH Ta MPaBOBUI
peXUM Ha THMYAcOBO OKYMNOBaHIN TepuTopii YKpaiHm» momo o0oB’s3ky PO B
MOBHOMY 00cCsI31 BiJIIKOAYBAaTH INKOAY, 3aBOaHy JepXaBl YKpaiHa, IOPUIANYHUM
ocobaM, rpoMaJICbKUM 00’ €JHAHHSM, IpOMaJiiHaM YKpaiHH, IHO3EMISIM Ta 0co0aM
0e3 rpoMaasHCTBA, 3 NMOCWIAHHAM Ha aHAJIOTiI0 3aKOHY, mependadeny crarrero 10
[{uBiTBHOTO TPOIIECYATEHOTO KOJIEKCY Y KpaiHH, 32 HEO0OXiTHOCTI.

Ile € HeoOXiAHMM, OCKUIBKHM CTaHIAPTH IMPAaBOCYAJS BUMAraroTh IOBEICHHS
CIIPUYMHEHHS IIKOY BUHYBATOIO0 0c00010, a00 MiZICTaB YOMY IILOTO HE Tpeda pooutn
Y BIIMOBIHIN PaBOBIii cMCTEMI UM BiANOBIAHINA CUTYaLlii.

3anpornoHoBaHi MipKyBaHHsI € JIMIIE TPOIO3HIISIMH, SIKi, HA JYMKY aBTOPIB,
MOXYTbh CTaTH KOPUCHMMHU y BHOYZOBYBaHHI CTajOi Ta apryMEHTOBAHOI NPAKTHUKU
cyniB YKpaiHu y crpaBax II0J0 BiJIIIKOAYBaHHS LIKOJH 3aBAaHOi BHACTIJOK arpecii
Pociiicbkoi denepaliii 3 TUM, 11100 3a0€3MEUNTH iX aBTOPUTETHICTh HE JIMIIE B YKpaiHi
ajie ¥ 3a KOPJIOHOM 1 1100 Taki pillIeHHs CTaId BaroMOIO0 OCHOBOIO y CTSTHEHHI 3 PD
HIKOJM, SIKY BOHA CIIPHYMHMIIA B MeKax arpecii mpotu Ykpainu.

BucnoBku i nmpomosumii. 1. [IpoGnemaruka 3acTocyBaHHS FOPUCIUKIIIITHOTO
Ta MaifHOBOTO IMYHITETY OO AEP:KaBHOI BIACHOCTI CylaMu YKpaiHH B KOHTEKCTI
30poitHoi arpecii PO npotu Ykpainu Mae 1Ba piBHs: MiXKHAPOIHHUH Ta HalllOHAJILHUH.
Bapro ycBigomittoBaTH, 1o pillleHHs YKpailHCBKUX CYIiB, IOB’s3aHi 3 IMyHITETOM:
(1) 3actocoByBaTUMYThCS B YKpaiHi; (2) MOKYTh Ta TIOBHHHI CTaTH MPEIMETOM BH-
KOHAHHA B 1HIIMX IOPUCAMKLIAXK; (3) B MEpCIEKTHBI MOXYTh OyTH BHUKODHCTaHI y
MDKHapOIHOMY MEXaHi3Mi KOMIIEHCaIli1 30MTKiB, CHPUYNHEHNX POCIHCHKOIO arpeciero.
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2. YkpaiHChKe 3aKOHOaBCTBO (DAKTHYHO JIOCI 3aKPITUTIOE KOHIETIIIIF0 a0COIOTHO-
0 IMyHITEeTY, 10 HE BiAMOBia€ CyYaCHUM TeHCHIIISIM 3aCTOCYBaHHS IOPUCIUKIIIHHOTO
Ta MaifHOBOTO IMYHITETy Ha HalllOHANIbHOMY piBHIi. ToMy, Ha HaIly JyMKY, JOLIJIHLHO
BHECTH BIAMOBINHI 3MiHM y 3akoH Ykpaiuu «[Ipo MikHapoaHe mpuBaTHE MpPaBoy,
a TaKOXX PO3POOWTH BIMITOBITHI HOPMATHUBHO-TIPABOBI aKTH, SIKi O BPETyJIbOBYBAIH
MUTaHHS HEHAJJaHHs IMYHITETY Y BHIIAJIKY JepKaBU-arpecopa.

3. loninbHUM € IpHeAHAHHS YKpaiHu 10 €BponelchbKol KOHBEHIIIT PO IMyHITETH
nepxaB 1972 p. ta Konsennii OOH npo ropucAauKIiiiHi IMyHITETH JIepKaB Ta iX
BracHocTti 2004 p.

4. IlpakTHKa 3aCTOCYBaHHSI YKPaiHOIO JOKTPUHH «YHCTUX PYK» y CIpaBax 010
BIIITKOIyBaHHS 30MTKIB Big arpecii mpotn Ykpainu (hakKTHIHO MPU3BOIUTE J0 MOSBU
HOBOTO BUHSATKY 3 IMyHITETY JIepaB — Aep>KaBa HE MOKE KOPUCTYBaTHUCh IMyHITETOM
y CIpaBax, MOB’S3aHUX 3 BUYMHEHHMHU HEIO0 MDKHAPOJHUMH 3104YMHAMU. DaKTHIHO
TaKUM TiAXiT MOXKE CTaTH y3araJbHEHUM BTUICHHAM SK KOHIICIIIII «JICTIKTHOTO
BUHATKY», TaK 1 KOHLIEMNII «4UCTUX PYK» IO Lill KaTeropii crpas.

5. TlporecyalibHi CKJIQIHOIII y CIpaBax II0J0 BIJIIIKOJYBaHHS IIKOIU BiJ
arpecii P® nporn Ykpainu 3ymoBieHi (hPaKTUIHOIO CHUTYAIli€l0, TaK 1 BiJICYTHICTIO
CIELIAIbHOTO 3aKOHOJIABCTBA, SIKE O BPETyJIbOBYBAJIO MPOLEAYPHI acleKTH ydacTi
Jiep KaBU-arpecopa B MPOBaJKEHHI.

6. CynoBi pileHHS MaloTh BHOYIOBYBATHUCH BiJl 3araJIbHOTO JI0 KOHKPETHOTO.
ApryMmeHranis cyly Ma€ HaBOAUTHCH SIK 3arajbHi MipKyBaHH IIOJO Teopil Ta mpak-
TUKH ITpaBa 1 JIKMIIIE MiCiIsl [IbOT0 3aCTOCYBAHHS BiMOBIAHUX BUCHOBKIB 70 CUTYaIlil 3
P®. Taka norika moOy0BH pilieHb € 000B’ I3KOBOIO 3 TUM, 00 YHUKHYTH MOKITHBHX
3aKH[IB y AUCKPUMIHAIIMHOCTI CyI0BOT MPAaKTUKK YKpaiHU MO Wil KaTeropii crpas.
ApryMeHTartisi cy1y o0 NoAoJIaHHs iIMyHITETIB JIepyKaBH-arpecopa Mae 3a3HayaTucst
B IOBHOMY 00C$31 3 aKIIEHTOM Ha «JISTIKTHOMY BUHATKY» Ta JOKTPHHI «YUCTHX PYK».

7.V crpaBax 1010 BiAIKOyBaHHsI IIKOIU 3aB1aHOi arpecieto PO npotu Ykpainn
cynaMm YKpaiHu BapTo JOTPHUMYBATUCh CTPOKIB Ta CIIOCOOIB MOBIIOMIICHHS, TIepea0a-
gennx Konpenrii OOH mpo ropucAuKITiiHI IMyHITETH AepKaB Ta ix BiacHocTi 2004
P-» 3 YpaxyBaHHSIM BiAMOBITHUX MOJIOKEHB MPOLECYAILHOTO 3aKOHOIaBCTBA YKpATHH.

8. BinmoBiaueM y cripaBax 3 BiJIIIKOLyBaHHS IIKOH, 3aBIaHol arpeciero PD mpo-
™1 Ykpaiam € Pociiickka @eneparrist B 0codi MinicTepcTBa tocthilii Ta MiHicTepcTBa
3akopaoHHUX cnpaB P®. Kowmynikamiss y BUIJSIII HampaBieHHS [OBiOMIICHB,
MaTepialiiB CpaBH Ta iHIIUX NPOLECyalbHUX JOKYMEHTIB Ma€ 3IiHCHIOBATHCS Yepe3
HaWOIIKUYe TUIUIOMATHYHE TTpeacTaBHUITBO PD B iHIINX meprkaBax.

9. BinnoBigni pimeHHs cyniB YKpaiHd y chpaBax LIOAO BiAIIKOXYBaHHS IIKO-
JM 3aBIaHol BHaCIiIOK arpecii Pociiicbkoi ®enepariii MOBUHHI 3a3HaYaTH JIOKa3U
ydacTi npenctaBHUKiB PO y 3amomisHHI MIKOAW y KOXKHIM OKpeMiii cripaBi, BpaxoBy-
104X KOHKPETHI 00CTaBMHM Ta moAii. Y pa3i HEMOXKIMBOCTI LIOTO BapTO 3a3HAyaTH
BIZIMOBI/IHI TIOJIOKEHHS cTaTTi 5 3akoHy Ykpainu «IIpo 3abe3mnedeHHs npas i cBOOOA
TPOMAJISIH Ta MPABOBHHA PEKMM Ha THMYACOBO OKYIOBaHil TepuTopii YKkpaiamy.

Crnucoxk BUKOPHCTAHOI JiTepaTypu

1. 3asBa M3C VYkpainu 11010 po3pHuBy JUIIIOMAaTHUHUX BigHOCHH 3 Pociiickkoro deneparti-
€10 Big 24 mororo 2022 poky. O¢iniiinuii caliT MiHicTepcTBa 3aKOPIOHHUX CIIpaB Ykpai-
uu. URL: https://mfa.gov.ua/news/zayava-mzs-ukrayini-shchodo-rozrivu-diplomatichnih-
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JURISDICTIONAL IMMUNITY AND IMMUNITY OF STATE
PROPERTY: SPECIFIC ISSUES OF IMPLEMENTATION AND
OVERCOMING IN CONTEXT OF RUSSIAN AGGRESSION AGAINST
UKRAINE

Summary

The article reveals peculiarities of application of jurisdictional immunities and immunities
of state property in Ukrainian civil court proceedings against Russian Federation on recovery
of losses caused by aggression against Ukraine.

It has been established that problem of implementation of jurisdictional and property im-
munity against state property by Ukrainian courts in context of Russian aggression against
Ukraine has two dimensions: international and local, taking into account that respective judg-
ments will be enforced in Ukraine, abroad and may be used for implementation of international
compensation mechanism.

However Ukrainian legislation, contrary to worldwide tendencies, stipulates concept of
absolute immunity, which makes difficult its overcoming from Russia during consideration of
abovementioned category of cases. It was proved that it is necessary to make respective amend-
ments Law of Ukraine “On international private law” and elaboration of special legislation for
prosecuting aggressor state in civil proceedings. In addition it is worth to considered enter of
Ukraine into European Convention on State Immunities 1972 and UN Convention on Jurisdic-
tional Immunities of States and Their Property 2004.

It was concluded that Ukrainian practice of application of «delict exemption» and «clean
hands» doctrine in cases concerning the recovery of loses caused by aggression against Ukraine
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actually sums to the appearance of new exemption from application of state immunity, i.e. state
can not use immunity in cases connected with international crimes committed by it.

It was found that procedural obstacles in cases concerning the recovery of loses caused by
Russian aggression against Ukraine appear both due to the actual situation and absence of spe-
cial legislation regulating procedural aspects of aggressor-state involvement into proceedings.

The recommendations for overcoming of such procedural obstacles were worked out. For
instance it was proposed:

- first, court decisions are to be structures from general to particular issues aiming to avoid
possible critics on their discrimination nature, and argumentation is to be concentrated on «de-
lict exemption» and «clean hands» doctrine;

- second, in cases with Russian Federation it is necessary comply with terms and order
of notification provided by UN Convention on Jurisdictional Immunities of States and Their
Property 2004 taking into account respective provisions of Ukrainian procedural legislation;

- third, in these category of cases Russian Federation is a respondent embodied by minis-
tries of justice and foreign affairs, and respective notifications and other procedural documents
are to be sent through the closest diplomatic mission of Russian Federation in other states;

- fourth, in each case it is necessary to indicate evidences that representatives of Russian
Federation were involved into causing of damages in context of armed conflict;

- fifth, cases concerning the recovery of loses caused by Russian aggression against
Ukraine may cover only state property of Russian Federation and under certain circumstances
its state enterprises.

Keywords: Russian aggression against Ukraine, international responsibility, settlement
of international disputes, state immunity, international economic law, international investment
law, international criminal law.
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IHOOPMALIA AJIsI ABTOPIB

HNPABUJIA O®OPMJUIEHHSA TA IOJAHHSA PYKOIIUCY
J10 HAYKOBOI'O ®AXOBOI'O )KYPHAJIY «ITPABOBA JEPKABA>»

Pimennsim ArecraniiiHoi kosnerii MiHicTepcTBa OCBITH Ta Hayku YKpainu Bijg 06
oepesns 2020 p. mHaykoBmii paxoBuii )KypHa «[IpaBoBa geprkaBay oTpuMaB KaTeTOPit0
«b» (ropuanyHi HayKun) B mepesiKy HaykoBHUX (axoBux Buianb (Haka3 MinicrepcTBa
ocBiTH Ta Hayku Ykpainu Ne 409 Bin 17.03.2020 p.).

Haykoswmii daxoBuii xypHan «lIpaBoBa nep:kaBay YCHIIIHO TPOHIIOB MPOIIEC
OLIIHKY 1 BHECeHHMH a0 HaykoBoMmeTpuuHoi 0azu ganux ICI Journals Master List Ha
2021 pik. Ha migcraBi momaHoi iHGopMarllii B aHKETI 1 aHaJIi31 BHITYCKiB KypHAIy 3a
2021 pik, ekceptu Index Copernicus po3paxyBaii 3HaYE€HHsI IHACKCY:

ICV 2021 =85,15. https://journals.indexcopernicus.com/search/details?id=32241

1. V BuganHi myOdiKyIOTbCS Marepiajid, B SIKUX BUCBITJIIOIOTHCS aKTyasbHi MH-
TaHHsI Ta aHai3 TEOPETUYHUX Ta MPAKTUUYHUX MPOOJIEM CYYacHOTO CTaHy PO3BUTKY
IIPaBOBOI CUCTEMH, PO3MIISL TEOPETHYHHUX NMPOOJIEM PO3BUTKY OKPEMHX €JICMEHTIB
MPaBOBOI CUCTEMH YKpaiHH, JOCIIPKESHHS MiClLis HAlllOHAJIBHOI MPAaBOBOI CHUCTEMHU
cepen MPaBOBHX CHCTEM CYYacHOCTI Ta 1i amamTarlis 10 €BPOINEHCHKUX CTaHIAPTIB,
3arajibHOTEOPETHYHI TUTAHHS IPAaBO3HABCTBA, aKTyaJIbHI MPpoOIeMH MyOIiYHO-TIpaBo-
BUX HayK Ta TEHJCHIII1 pO3BUTKY HAyKH IPHBATHOTO NPaBa.

2. Jlo apyKy IpUHMAarOThCS CTATTi YKPaiHChKOIO, aHIIIIHCHKOIO Ta HIMEL[BKOIO MO-
BaMH.

3. Pykomuc cTarTi MomgaeThes A0 peaakilii y gopmi: dailiry pykonucy, sKuii Haj-
CHJIAETHCSl Ha eNEKTPOHHY aapecy penakuii onu.pd.odessa@gmail.com y dopmari
ABtop_Ha3ssa crarTi, opopmieHy 3riHO BKa3aHUX BUMOT.

4. Pyxomnuc ctarTi, CynpOBOIKY€EThCSL:

- JloBinkoro mpo aBToOpa.

- ABTOopchkmii pedepar (aHOTAIlis]) CTATTI AHIIIHCHKOIO MOBOIO JUISI PO3MIIIEH-
HSl Ha BeO-caiiTi BUIaHHA. ABTOPCHKUI pedepar MOBUHEH MICTUTH MPI3BUILE Ta iM’sI
aBTopa (-iB), Miciie poOoTH ab0 HaBYAHHSI, Ha3BY Ta CTHCIHN 3MicT cTaTTi. Pedepar
MOBHHEH OyTH HalMCaHWW 3 BUKOPUCTAHHSM HACTYIHOTO aJTOPUTMY: METa Ta aKTy-
ANBHICTh TEMH; METO/IMKA (METO/IN) OCIIKEHHS; OTPUMaH1 pe3yNbTaTH; MPaKTUIHY
miHHICTH cTarti. O0csr pedepary mae Oyt He meHte 1800 3HakiB. [lepexman aHTuTiii-
CHKOIO MOBOIO IOBUHEH OyTH JIOCTOBIPHUM (HE MAIITHHUM).

5. Pykomuc cTarTi He Ma€ MICTHTH 3a00POHEHHX 10 APYKY MaTepiaiB, OCKIIbKH
JKYpHaJ € BIIKPUTUM JDKEPEIoM iH(popMalii. ABTOpHY MOBHHHI TOJIaBaTH OPUTiHANbHI
HAyKOBI CTaTTi, a AKIIO aBTOPHU BUKOPUCTOBYBaJH poOOTH Ta / ab0 BHUCIOBU IHIIHX
JIIO/Iel, BOHY MTOBUHHI OyTH HAJICKHUM YHHOM OopMIleH] y BUIIsii nutar. [lnariar y
BCIX Oro (popMax po3IIHIOETHCS K HECTHYHA ITOBEIIHKA 1 € HEIIPUUHATHUM.

6. ABTOp He Mae MyOJIiKyBaTH CTATTIO, B SIKii OMMUCYETHCS 110 CYTi OJTHE ¥ Te came
JOCTIKeHHS, y O1IbII HiXK OAHOMY HayKOBOMY BHJaHHi a00 MEepBHHHIN myOmiKarii.
[TomanHs cTarTi 70 OLIBIT Hi’K OMHOTO HAyKOBOTO BHJIAHHS OJHOYACHO PO3IIHIOETHCS
SK HEeTHYHA TIOBE/IIHKA 1 € HEMPUHHATHUM. ABTOP HE Ma€ MMOJaBaTH Ha PO3IIISA B 1HILI
HayKOBI BUJIaHHSI paHilie omyOIiKoBaHi cTarTi. Y BHUIAIKY, SKIIO aBTOP Y BTOPHHHIH
myOuTiKailii BUKOPUCTOBYE MaTepiay MOMepeIHiX Mpalb, aBTOP Ma€ HaBECTH ITOCH-
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JIAHHS Ha MIEPBUHHY CTaTTIO. Peqkoreris 3anuimae 3a co0010 MpaBo Ha pelieH3yBaHHS,
penaKiiifHi BUIPABJICHHS, CKOPOYCHHS 1 BiIXUJICHHS cTaTeil. BiqmoBifanpHICTh 32 Ma-
Tepiall CTaTTi Hece aBTop (aBTOPH).

7. HaykoBi cTarTi, 0 HATINATIUIA IO PEIKOJIETii, 00OB’SI3KOBO MPOXOISITH CIIIIIE
MOABIMHE peleH3yBaHHs Ta MEPEBIPKY Ha OPUTIHAJIBHICTH CTAaTTi, MICISA YOrO BiJIMHO-
BiJJAJILHUI CEKpeTap PeIKoJIerii MOBIIOMIISIE aBTOPIB MPO MO3UTHBHE UM HETATHBHE
PIIIEHHS MO0 MPUHHATTS CTATTI IS MyOiKarii y 30ipHHUKY.

8. TexniuHi BUMoru 10 oopmMJIeHHS HAYKOBOI CTaTTi:

- 3aTaJIbHAN 00CAT CTaTTi Mae ckiuanatu 10 20 CTOPiHOK;

- KUTBKICTh CHIBaBTOPIB — HE OiblIe ABOX;

- CTarTs MOBWHHA OyTH MIATOTOBJICHA 3a momoMoroio peaakropa Word for
Windows®;

- CTaHJAPTH:

a) popmat apkyma — A4 (210%297), opieHTaIlisi CTOPIHKHA — K KHHKHA»

b) nosst: aiBe — 20 mm, ipaBe — 20 MM, BepxHE — 20 MM, HH2KHE — 20 MM; CTOpiH-
k1 0e3 HyMeparii;

¢) ab3am — 1,25 cm;

d) mepemyerinasa — 0 cwm;

e) inTepBaa mMixk psakamu — 1,5 nit.;

f) inTepBan Mix ad3amaMu «10», «micas» — 0 0T;

g) BIZICTYIIH «IIPABOPYY», «JIiBOpyw» — 0 11T

h) mpudr vHadopy — Times New Roman;

1) Ha3Ba, TEKCT CTATTI, IOAATKH — KeTTb 14 pt, MiKpsAKOBHUH iHTEpBan — 1,5;

- cTaTTs HAOMPAEThCS 0 BCIM MMPHHI ad3aIry;

9. Tekct pyxonucy Mae OyTr TOOYIOBaHUH 3a 3aTAJIbHONIPUIHATOIO CXEMOIO:

- innexe YJIK y Bepxapomy siBomy KyTKy jmcta (Times New Roman, 14 nit.);

- iHimiaau Ta NMpi3BUIIA aBTOPIiB Yy BEPXHHOMY NPaBOMY KYyTKY JIUCTa yKpaiH-
cpKot0 (a00 MoBoto crarTi). [lopsmok momaHHs: iM’s, M0-0aThKOBI, MpPi3BHUILE; HA-
YKOBHI CTyNiHb, BUeHe 3BaHHsI, Ha3Ba QakyabTeTy abo KadeapH, Je Mpaiioe aBTop
(abo aBTopm); anpeca; e-mail (Kernp 14 pt, mixpsiakoBuii iHTepsan — 1,5).

- IOPOXKHIH PATIOK;

- Ha3Ba CTATTIi — BEIIMKUMH JIITEpaMH, 10 LIEHTPY YKpaiHChKOIO (200 MOBOIO cTaT-
Ti) (Times New Roman, 14 nit., sxupHauii). Ha3a cTarTti momaetscst 6¢3 BUKOPUCTAHHS

BY3bKOCIICIiaJII30BaHUX CKOPOUYCHb, KpaIKa B KiHI[i Ha3BH HE CTABUTHCS;

- IOPOXKHIH PATIOK;

- aHOTAaIlif yKpaiHchKoro (200 MoBoto ctarti) (Kerp 14 pt, Mi>KpsiIKOBHIA iHTEP-
Ban — 1,5);

aHOTaNLiI0 He MOTPiIOHO PO3MilyBaTH HA OKPeMOMY JHUCTi. AHOTAIlisl TIOBH-
HHa MICTUTH CTHCJEe (OPMYITIOBaHHs 3MICTy CTarTi, HE IMOBTOPIOBATH HAa3BY CTaTTi.
3arampHa CTPYKTypa aHOTAIil MOBHHHA MICTUTH: aKTYaJbHICTh TEMH IIOCIiKESHHS,
IMOCTaHOBKAa MPoOIeMHU Ta 3aBIaHHS, aHaJi3 OCTAHHIX JOCII/DKCHb 1 MyOmiKaiii, BU-
JICHHS HeJIOCI/KEHNUX YaCTHH 3arajbHOI IPo0IeMH, MOCTaHOBKA 3aB/IaHHsI, BUKJIA-
JICHHSI OCHOBHOT'O MaTepiaiy (CTHCJI0), BUCHOBKH BiJITOBIHO 10 CTaTTi;

- ka04oBi cioBa (3-10 cmiB) ykpaincekoro (abo moBoto crarti) (Kernms 14 pt,
MDKPSIKOBHH iHTEpBal — 1,5);

- IOPOXKHIHN PSIOK;

- OCHOBHMIi MaTepiaj cTarTi:
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CTpykKTypa cTaTTi Ma€ OyTH TaAKOI0:

- [TocranoBka nmpodaemu;

- AHaJIi3 ocTaHHIX J0CaiI:KeHb i myOsikamiii;

- Merta crarTi;

- Bukjaag ocHOBHOTO MaTepiaJy;

- BucHOBKH i mpomo3uirii.

- aireparypa (Times New Roman, 14 nt., skupHuii, o neHTpy); nepemik JiTepa-
TypH € OCTaHHIM B CTaTTi 1 HOT0 HEOOXIAHO O(OPMHUTH BiAMOBITHO YNHHUX BUMOT 3
ogopMIIeHHS JiTEpaTypH;

- cTaTTs HANIHIIIA Yy HIDKHBOMY TIpaBoMy KyTky jucra (Times New Roman, 14
nt.) y ¢opmari (1JI.MM.PPPP);

- iminiaam Ta nmpi3BMIIA aBTOPIB Yy BEPXHHOMY NPAaBOMY KYyTKY JIMCTa aHIJii-
cbKot0 MoBOIO. [lopsaok momaHHs: iM’sl, MO-0aTHKOBI, Mpi3BHUILEe; HAYKOBUIl CTY-
niHb, BUeHe 3BaHHs1, Ha3Ba (aKynpTeTy a00 Kadenpu, e npaitoe aBrop (ado aBTopH);

aapeca; e- mail, ORCID (Kerns 14 pt, Mi>xkpsinkoBuii iHTEepBai — 1).

- aHoTAalig aHnIiiichkor0 MoBotO (Bim 1800 3nHakiB) (Kernb 14 pt, MixKpsIIKOBHIA
iHTepBan — 1);

- references (Times New Roman, 14 mt., >KupHHAH, 110 TIEHTPY ).

10. JlitepaTrypHi a:kepeJia, 10 UMTYIOTHCS, IOBHHHI OyTH IPOHYMEPOBaHi Bif-
TIOBIJTHO 3 MOPSIKOM 3BEPTAaHHS JI0 HUX y TeKkcTi. [locunaHHs Ha JKepeno MoJaeTh-
Csl y KBaJpaTHHUX AYKKax, HaNpUKiIam: .. Bimomo 3 [4]. ...” abo “... po3NISHYTO y
(4, c.203] ...”.

11. Crincox JliTepaTypu HAaBOJUTHCS HANIPUKIHITI CTATTI BiIOBITHO /IO TIOPSAIKY
3BEpPHEHHSI 110 TEKCTY Ha MOBIi opHriHainy, Bianosiano g0 JCTY 7152:2020 «Inpopma-
i Ta JoKyMeHTamis. Buganasa. OdopmieHHs myOikamii y sKypHaIax i 30ipHAKaxX»
(ISO 8:2019, NEQ; ISO 18:1981, NEQ; ISO 215:1986, NEQ).

12. References nmopuHeH Oyt oQoOpMIICHUH 32 MKHAPOIHUM Oi0TiorpadiuHiM
cranmaprom APA (http://www.bibme.org/citation-guide/apa/).
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