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HHPUBITAJIBHE CJIOBO
[0 25-PI9Y5 3BACHYBAHHA )KYPHAJIY

Opecbkuil HalliOHAIBHUI YHIBepcHuTeT iMeHi [. [. MeuHukoBa BijI JIHS CBOTO CTBO-
penns 13 TpaBus 1865 poxy 3aiimae oHE 3 IPOBITHUX MicIbh Y (hOPMyBaHHI CHCTEMHU
OCBITH, Y PO3BUTKY HayKOBHX JIOCIIIKEHb 1 KyNbTypu B YkpaiHi. Bin € ogHum 3 Haii-
CTapiluX yHIBEpCUTETIB YKpaiHH 1 JaKTHIHO BU3HAYAE CTAH 1 MEPCIIEKTHBH PO3BUTKY
OCBITH, HAYKH 1 KYJIETYPH B Mepeki ocBiTr Hamoi kpainu. OHY imeHi . I. MeunnkoBa
- BCECBITHBO BiJJOMUH YHIBEPCHUTET 3 BUCOKAM MiKHAPOIHUM aBTOPUTETOM, y CBITO-
BOMY PEHTHHTY 3aBXIW 3aiiMa€e IMOYECHI MICIl cepel] KpalluX YHIBEPCHTETIB CBITY.
Onecekuii HaIliOHATBHUHA yHiIBepcuTeT iMeHi [. [. MeunukoBa — Mae MiKHAPOIHUI
ABTOPHTET Y CBIiTi HAYyKOBOTO BU/IaHHS. BiH € uieHoM i Oepe akTUBHY y4acTh Y Jisib-
HocTi npodeciiinoi acomiamii CrossRef Ta 3aiimMae mepuri Micsi B peHTHHTY BHIIHX
HaBYAIBHUX 3aKJIaIiB YKpaiHU 3a TOKa3HUKaMH HayKOMETPUIHOI 0a3u JaHuX Scopus.

B Ognecbkomy HamioHansHOMY yHiBepcuteTi iMeHi I. 1. MeunukoBa ycmimHo Bu-
JaeThCsl HayKoBUH (haxoBuil sxypHan «IIpaBoBa aepkaBa». Haykosuii xypnan «Ilpa-
BOBa JIeprkaBay 3acHOBaHUH y joToMy 1999 p. BianoimHo mo Hakasy MiHicTepcTBa
ocBitu 1 Hayku Ykpainu Ne 409 Bix 17.03.2020 p. naykoBuii daxosuii xxypHan «Ilpa-
BOBa JICPKaBa» BHEeCEHO JlemapraMeHTOM arecTallii kajpiB BUIIOi kBamidikarii Mi-
HiCTepPCTBa OCBiTH 1 HayKu Ykpainu a0 [leperniky HaykoBUX (paxoBUX BUAAHDb YKpaiHU,
B SIKHX MOXYTb ITyOiKyBaTHCS Pe3yJIbTaTH TUCEPTAIiHHIX poOiT Ha 3100y TTS HAyKO-
BUX CTYIICHIB IOKTOpa 1 KaHauaaTa HaykK (kareropist «by) y ramysi IopuandHuX HayK.
Ianexcartis HaykoMeTpuaHUME O0azamu manux: Index Copernicus, iHaEKcaIlisI IHITAMHA
6azamu manux: Google Scholar, Scientific Periodicals in National Library of Ukraine
Vernadsky, Scientific Periodicals of Ukraine, Ulrich's Periodicals Directory, WorldCat,
Citefactor Tomwo.

HaykoBuii sxypnan € naypearom IV Bceykpaincbkoro KOHKypCy Ha Kpalle opu-
nuuHe BuaaHHs. JKypHail BUAAETbCs Y TPaIUIIHHOMY APYKOBaHOMY BHIVISAL Ta 30e-
pirae Tpamuilii TEOPETHKO-METOAOIOTITHOI OOTPYHTOBAHOCTI 1 BUBAKECHOCTI Y BHKJIA-
JeHHI HayKoBUX (akTiB, mo ckianucs B OpechbkoMy HAL[iOHAJIBHOMY YHIBEpCHTETI
imeni . [. MeunukoBa nporsirom Matixke 160 pokis #oro icHyBaHHs. EnekTpoHHa Bep-
cist 30ipHUKY 30epiraeThes Ha odiriiHoMy caitTi )kypHamy (http://pd.onu.edu.ua), caii-
Ti HayxoBoi 6i6miorekn Onecbkoro HamioHaabHOro yHiBepcutety iMeHi I. 1. Meunu-
KoBa Ta Ha noptaii «Haykosa niepiogukay Ha caiiti HanionansHoi 0i0iioTeku Ykpainu
imeHi B. 1. Beprancekoro. JXKypHai BUXOIUTE 4 pas3u Ha piK, BIATOBIAHO 10 Tpadiky Ta
CBO€YACHO MOIINPIOETHCS Yepe3 MepexKy [HTepHeT.

Kypnan cniBmpaiioe 3 Haibimpiumu 3BO Ykpainu Ta 3apyOiioKs, opraHamMu
Jep>KaBHOI B[y, MICLIEBOTO CaMOBPSILyBaHHsI, Cyly, HOTapiary, aJBOKaTypHu Ta IIpo-
Kyparypu. Taka cmiBmpars mependadae po3MilieHHs iHQOpMaIiiHUX Marepiais,
nyOmikamiro HayKOBHX craTei, peueHsid. [lo ckiamy penkonerii *ypHany BXOASTH
TIPOBiAHI yKpaiHCHKI BUCHI, 11 HOKTOpIB IOPUANIHHX HAYK, y TOMY YHCHTi: |1 WiIeH-
KopecnonieHT HarionansHoi akagemii mpaBoBUX HayK, 3 3aCiTy>KeHUX IOPUCTIB YKpa-
Hu, 1 3acmyxeHHi i HayKH 1 TexHIKK YKpainu. KpiM Toro, 10 BUIaHHS 3apOLICH]
1 iHo3emHi (axiBmi B ramysi mpaBa, LLB, LLM, Dr. lur., 1 AcomiiioBarmii pode-
cop, Jdupexrop nporpamu Oakanaspary 3 MibkHapogHoro npasa YHiBepcutety KIMEII
(Anmaru, Kazaxcran).



Kypnan «I[IpaBoBa JeprkaBay aKTHBHO BUKOPHCTOBYETHCS B HABYAJIHHOMY IPO-
Ieci — CTarTi Ta Marepial peKOMEHIYIOTHCS SIK JOJATKOBI JDKEpesia IMPH BUBYCHHI
OCHOBHHMX Ta BUOIPKOBHX TUCLHUIUIIH. Y KypHaJi MyONiKyIOThCSl HAYKOBO-TEOPETHYHI
Ta MPaKTUYHI MaTepiajn 3 aKTyaJIbHUX 3arallbHOTCOPETHYHHX Ta TaTy3eBUX MPABOBUX
MUTaHb, MMPABO3aCTOCOBHOI MPAKTUKH, MPOMO3UI] 10 3aKOHOJABCTBA, 3apyOiKHUIN
MPaBOBHU JTOCBiJ KOHCTHTYLIHHOI, cynoBoi Ta anMminicTpatuBHOI pedopm. Kypnan
€ HayKOBHM BHJAaHHSM, IO BiloOpaxkae moiii HayKOBOTO »KHTTS Ta CydacHi HayKo-
Bl IOCJIPKEHHS 3 TIPaBO3HABCTBA, SIKi MMPOBOAATHCSA B YKpaiHi Ta 3a ii Mexamu. Ha
Cy4acHOMY eTaIi HayKOBi IOpUIUYHI JOCTIHKEHHS TPOJAOBKYIOTECS B paMKax Kade-
JpajbHUX TEM IOPUIMYHOTO CIPSIMYyBaHHS, 110 BUKOHYIOTHCS HA €KOHOMIKO-IIPaBO-
BoMy axynbTeTi B OfiechKOMY HallioOHAIhHOMY yHiBepcHuTeTi iMeHi I. [. MeunnkoBa.

Penxorneris BumaHHs 3ampoInye BCiX 0Oakarodwx JIO CHiBpOOITHUIITBA Ta IPOIIO-
Hye nyOutikailito crareil. BumanHs po3paxoBaHe HE TUIBKH Ha FOPHUCTIB-HAYKOBIIIB, a i
Ha MPaKTHKIB, IKi 4epHaTUMyTh i3 HhOTO YUMAJIO KOPUCHOTO ISl CBOET IIMPOKOIIIIA-
HOBOI JiSUTBHOCTI, IIO0 CHPUATUME YTBEP/DKCHHIO 0a30BHX I[IHHOCTEH IMBLUTI30BaHOI
MOTYrH YKpaiHu — MpaBa, CIIPaBeIIMBOCTI Ta MOPAJi.

3 nosazor,

pexmop OHY imeni 1. 1. Meunuxoasa,
3acnyscenuit opucm Ykpainu,
00KMOp 10pudu4HuUX HAYK, npoghecop
Tpyoa Bauecnae Iséanosuu
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OCOBJIMBOCTI TIPABOBOI'O PEI'YJIFOBAHHS
BIPTYAJIBHOT'O ITPOCTOPY

AKTyaJbHICTh TEMHU JOCII/PKEHHS 3yMOBJICHA IIBUJIKHUM PO3BUTKOM iH(pOpMa-
LIHHUX TEXHOJOTIH Ta mpolecaMu modanbHOI mudpoBizallii, o mpu3BeIn A0 Gop-
MYBaHHSI BipTyaJbHOTO MPOCTOPY SIK HOBOT'O CEPEOBHILA CYCHUIBHUX BiTHOCHH. lc-
HYIOYi TIPaBOBI MEXaHI3MH HE TIOBHOIO MipOI0 BPaxOBYIOTh CHENU(iKy BIpTyaJIbHOTO
MIPOCTOPY, 30KpeMa WOTO0 aHOHIMHICTh, ITI00ANBHICTh Ta JAWHAMIYHICTh. 3aBIaHHAM
JOCHIJKEHHSI € BUSIBICHHS OCOOJMBOCTEH NMPaBOBOTO PETYNIOBAHHS BipTyaJbHOTO
MPOCTOPY Ta po3podKa eEKTHUBHUX IMiIXOMIB JI0 3a0€3MeUeHHsI TIPAaBOBOTO BILIMBY B
yMoBax IUQpoBizaiii. AHaJi3 0OCTaHHIX JTOCITIKEeHb 1 MyOITiKamii CBiTYUTH TIPO 3pOC-
TAIOUUI iHTEepec HayKOBLIB 10 MPOOJIEMATHKH MPABOBOTO PETYIIOBAHHS LUPPOBHX
TEXHOJIOTIH Ta BIpTyalbHUX BiTHOCHH. [IpoTe, monpu HasBHICTH 3HAUHOI KUTBKOCTI
Ipalb, 30KpeMa LIO0 PEryIrOBaHHS BIipTyaJbHUX AKTUBIB Ta LU(POBUX NpaB, MHU-
TaHHS IPaBOBOTO 3a0e3MeUeHHsI KOMIIJIEKCHOTO PEryII0BaHHS BIpTYyaJIbHOTO IPOCTOPY
3aMIIAI0THCS HEAOCTAaTHRO BUBYCHUMHU. OCHOBHHIA MaTepiai CTaTTi 30CEPeKEHO Ha
JOCIIPKEHHI MeXaHi3MiB MPABOBOTO PETYIIOBAHHS BIpTYaIbHOTO MPOCTOPY, 30KpeMa
aHaJi3y IXHbOTO MIXKTaIy3eBOr0O XapakTepy Ta HOTpedu rapMoHizauii 3 Mi>KHapOaHU-
MH CTaHIapTamMHu. BCTaHOBIECHO, MO IS 3a0e3medeHHs ¢(HEKTHBHOTO PETYITIOBAHHS
BipTyaJIbHOTO TIPOCTOPY HEOOXiJHA ajanTarlis iCHYFOYHX MPaBOBUX MEXaHi3MiB 10
cneundiku nupPoBOro CEPeAOBHILA, IHTETPaLlisi MKHAPOIHUX MPABOBUX HOPM 1 pO3-
BUTOK 1HCTPYMEHTIB CaMOPETYIIOBaHHS, IO CIPUATHME (POPMYBaHHIO IITICHOI CHC-
TEMU TPABOBOTO BIUIMBY Ha CYCHIJIbHI BITHOCHHU Y BIpTyaJIbHOMY IPOCTOPI.

KuarwouoBi caoBa: nipkuranizanis, nudposizaliisi, IpaBOBe PETyIIOBaHHS, BIPTY-
ATBHHAN TIPOCTIp, IIUPPOBE CepEIOBUIIIE.

IMocranoBka mnpodaemu. CydacHuil PO3BUTOK iHQOPMAIIMHUX TEXHOJOTIH
Ta TobanpHa UGPOBI3aIis MPHU3BENIN IO TMOSBH HOBOTO CEPEAOBHUIINA B3a€MOIIT —
BIpTyaJIbHOTO MPOCTOPY, SIKMI CTaB HEBiJ €MHOIO CKJIaJJOBOIO CYCIUJIBHUX BiHOCHH.
[Ipote, monpu cTpiMKe 3pOCTaHHS HOTO BILTUBY Ha BC1 CPePH SKUTTS, TUTAHHS IPABOBOTO
PETYIIOBaHHS BIPTYyaJbHOTO MHPOCTOPY 3AJUIIAETHCS HEIOCTAaTHBO IOCIHIIKESHHUM.
[IpaBo, sk cucTeMHUi 3aci0 coliaabHOI Perysiii, MOBUHHO aAanTyBaTUCS 10 HOBHX

© H. B. Aramanoga, 2024
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YMOB, 1[0 BUHUKAIOTh y BIPTyallbHOMY IPOCTOpI, JIe YacTO BiJICYTHI YiTKi KOPIOHU
MiX (Pi3UYHUM 1 TUPPOBUM CBiTaMU. AKTYallbHICTb ITi€] TeMU 0OyMOBIIEHA THUM, IO
0e3 HaJIe)KHOTO MPABOBOTO PETYJIIOBAHHS HEMOXJIMBO €(EKTHBHO BHOPSIKYBaTH
CYCIJIbHI BIJIHOCUHHM Y BIPTyaJIbHOMY CEPEIOBHINI Ta 3a0€3MEUUTH JOTPUMAHHS
MIPaBOBUX HOPM.

MexaHi3M IIPaBOBOTO PEryJIIOBAHHS BUCTYMA€ KIFOYOBUM iHCTPYMEHTOM BIUIU-
BY Ha MOBE/IIHKOBI aKTH YYaCHUKIB MTPABOBITHOCHH y BIPTYaJIbHOMY IIPOCTOPI, 3a0e3-
TIEIYIOYH iX BiIIOBITHICTH 3aKOHOAABYO BCTAHOBICHHM HopMaM. OmHak crerudidi
0COOJIMBOCTI BIpTyaJIbHOTO CEPEOBUIIIA, TaKi IK AaHOHIMHICTh, TNIOOAJILHICTh Ta TUHA-
MIYHICTh, CTBOPIOIOTh HOBI BUKJIMKH ISl [TPaBOBOT CHCTEMH, 110 BUMAaratoTh po3po0-
KM BIIIOBITHUX ITAXOMIB 1 MEXaHI3MIB PEryatoBaHHI. TakuM YHHOM, OCIIIKECHHS
0COOJIMBOCTEN TPABOBOTO PErYJIIOBaHHS BIPTYaJIbHOTO MPOCTOPY € HEOOXiTHUM ISt
(dopmyBaHHS €EKTUBHOI CHCTEMH YIPABIIHHS CYCIUIbHUMH BiIHOCHHAMH B YMOBaX
nudpogizamii Ta iHGopMaIiiiHoi rrobdamizarii.

AHaJi3 ocTaHHIX AocaiIKenb i myomikamid. OcTaHHI TOCHTIKSHHS TPABOBOTO
peryioBaHHsI BipTyalbHOTO MPOCTOPY JEMOHCTPYIOTh 3HAYHUH IHTEPEC HAYKOBIIIB 10
Ii€T TEeMaTHKH, 30KpeMa y 3B’ SI3Ky 3 PO3BUTKOM MU(PPOBUX TEXHOJIOTIH Ta BipTyaIbHUX
aktuBiB. Tak, O. A. bapanoB y cBoili npaii Haronouye Ha He0OXiTHOCTI TpaHchopma-
1ii IPaBOBOI CUCTEMHU ISl aAaIlTaIlil 10 BUKJIUKIB Y€TBEPTOT MPOMHUCIIOBOI PEBOJIIOLIIT,
30KpeMa JUIA PEeTYTIOBaHHS «BipTyalIbHOCTI» Ta MITYYHOTO iHTENeKTy [1, . 9].

O. B. bonnapenko y aucepranii « AIMiHICTpaTHBHO-TIPABOBE PETYIIOBAHHS 00iry
BIpTyaJbHUX aKTHBIBY», IPOIIOHYE KOMIUIEKCHHM ITiJIXiJ] IO TPABOBOTO 3a0e3IeveHHsI
ix o0iry axTtuBiB. BiH aHamizye Mi>kHapoAHi Ta HaIlOHAIBHI ACTIEKTH PETYIIOBAaHHS,
HaroJIOIIyI0Yd Ha Ba)KIMBOCTI aganTamnii yKpaiHCHKOTO 3aKOHOAABCTBA 0 €BPOINEH-
CHKUX CTaHIapTiB y Wil cdepi [2, c. 150].

B. b. KoGa y cBoeMy mociiKeHHI 30Cepe/KY€EThCS Ha METOAAaX PO3CIiayBaH-
HSl IIaxpaicTB y cdepi e-komepiii, 3BepTaroun yBary Ha 0COOIMBOCTI IPaBOBOTO pe-
T'YIIOBaHHS BIpTyaJbHUX BIJIHOCHH Ta HEOOXiJHICTH PO3POOKH HOBHX METOIMK JIJIS
00poTHON 3 KiOEp3IIOUMHHICTIO. ABTOP IMiIKPECIIOE POJIb CIEIIaTICTIB Ta HOBITHIX
TEXHOJIOTIH Y pO3CIIiyBaHHI 3J04MHIB, OB s3aHUX 3 KibeprmpocTopoM [3, c. 29].

[ami waykoBii, 3okpema T. B. ®@enopenko, B. I1. Ceepaniuenko Ta O. B. Koc-
TEHKO JOCIIDKYIOTh KibeprpocTip i MeTaBcecBiT sIK HOBI IIPaBOBI BUKJIMKH. BoHH
MiAKPECIIOI0Th HEOOX1THICT PO3POOKH MIKHAPOAHUX CTAaHAAPTIB JUIS PETyTIOBAHHSI
BipTyaJbHUX BiTHOCHH Ta CTBOPEHHsI HOBHX MPABOBUX MEXaHi3MiB, TaKHX SIK Bennka
XapTis 3akoHIB Metaverse, 111 €(heKTHBHOTO TIPABOBOTO KOHTPOJIIO Y BipTyaIbHUX Ce-
penosuiax [4-6].

[IpoBenennii anami3 cy4acHHX JOCITIJKEHb OCOOJIMBOCTEW MPAaBOBOTO PErYIIIO-
BaHHS BipTyaJIbHOTO IMPOCTOPY BKa3ye Ha Horo (pparMeHTHICTh Ta HEOOXIAHICTH MO-
JTAJTBIIIOTO PO3BUTKY IMPABOBHX MEXaHI3MIB JUIS 3a0e3IeueHHs] WOTO0 e(DeKTUBHOCTI.
BinburicTe aBTOPIB CXOMATHCS HA TYMIII, 1110 ICHYOUl HOPMH 3aKOHO/IaBCTBA HE 3/1aTHI
TTOBHICTIO OXOITUTH BCI aCTIEKTH BIPTYaIbHHUX BITHOCHH, OCOOIUBO B YMOBaX CTPIMKO-
T'O PO3BUTKY TEXHOJIOTIH.

MeTa crarTi nonsirae y qoCiiKeHH] crenniky MpaBoOBOTO PETYIIOBaHHS Bip-
TyaJbHOTO TPOCTOPY, BU3HAYCHHI OCHOBHUX BHKJIHKIB, IO MTOCTAIOTH IEPE]] MPaBO-
BOIO CHCTEMOKO Y 3B’SI3Ky 3 PO3BUTKOM HHU(DPOBHX TEXHOJOTiH, a TaKOX B aHANTi3i
MOKITUBHX MiIXOIB 10 (GOPMYBaHHS €(PEKTUBHOTO MEXaHi3My IPABOBOTO BILUIMBY Ha
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CYCHUIBHI BiTHOCHHH, 1110 Bi0yBatoThcs B IdpoBoMy cepenosuiii. OcoOnuBa yBara
MIPHUIISAETHCS TOCIIHKEHHIO MIKTalTy3€BOTO XapaKTepy MpaBOBUX HOPM, HEOOX1THOC-
Ti rapMoHi3auii yKpaiHChKOT0 3aKOHO/IaBCTBA 3 MIKHAPOJHUMH CTaHJapTaMU, a TAKOXK
BIUIMBY 1M (pOBi3allii Ha MEXaHi3MHU PABOBOTO PETYIIOBAHHSI.

Bukaan ocnoBHoro marepiauy. [lponecu mimpxuranizanii, indposiszarii Ta aBTo-
MaTu3alii CTPiMKO YBIHIIIIM y )KUTTS CYCIIIbCTBA, 3SMIHUBLIH BCi HOTO chepH y BCbOMY
cBiTI 1 YKpaiHa He ctana BUHATKOM [7, ¢. 3]. Lli 3MiHM 3yMOBHIIM HEOOXIHICTH OHOB-
JICHHSI TTPaBOBOTO PETYIIIOBAHHS, 30KpeMa B acIleKTi 3a0e3MeueHHs BIIOPSIKOBAHOCTI
CYCHIUIBHHUX BiTHOCHH y LudpoBoMy cepenoBuli. [IpaBo — me 3acid Ta iHCTpyMEHT,
SIKUI pa30M 3 1HIIMMU COIIaJIbHUMU Ta HECOLIaJIbHUMH, HOPMAaTUBHUMH Ta HEHOpMa-
TUBHMMH PETYJIATOPAMHU J03BOJISIE BIOPSIKOBYBAaTU CYCIUIbHI BITHOCHHM, 30KpeMa
Ti, 0 BiAOyBalOThCS y BipTyajabHOMY mpoctopi. s 3abesneueHns e(heKTUBHOCTI Ta
JIEBOCTI TPABOBOTO PETYNIOBAHHS HEOOXiTHUH BiMOBIAHUN 1HCTpYMEHTApil, SKUH
[TO3HAYAETHCSA TEPMIHOM «MeXaHi3M». AKTyaJ bHICTh BUBYCHHS «MEXaHi3My MTPaBOBO-
T'O peryJIIoBaHH» 00yMOBJIEHA HOTO BaXKIIMBOIO (DYHKIIEIO: BIH BUCTYIA€ B POIIi CIIe-
IUGIIHOTO «KaHATY», Yepe3 sIKHi 3aKOHOIaB4i HOPMH JIOCSTAa0Th Cy0’€KTiB IpaBa Ta
BTUTIOIOTHCS B IXHIN ITOBEIIHIL.

Kareropist «MexaHi3M IpaBOBOTO PETYITIOBaHH TPEICTABIISIE OCOOIMBHI iHTEpEC
y KOHTEKCTI JIOCIHI/PKEHHSI BITHOCHH Y BIpTyalilbHOMY mpocTopi. Omnuc MexaHizmy
IIPaBOBOI'O PETYIIOBAHHS 1O3BOJISIE IOCIIAUTH CyTHICTh IIpaBa B HOBOMY JUIsl HALLIOTO
KHUTTS «I(PPOBOMY» BUMIpI.

Ha cucremMoyTBOpIOIOYY OB Kareropii «MeXaHi3M IMPaBOBOTO PETYIIOBAHHS
BKa3yIOTh BITUM3HsHI nocuigauku. Tak, B. M. Uepnera cnpaBemnmuBo kBastiikyBaB
KOHIENT «MEXaHi3M MPaBOBOTO PETYIIOBAHHS» SIK (QyHAaMEHTaJIbHY KaTeropiro, Mo
00’€eIHy€ 1HIII MOHATTSI, OB’ s13aHi 3 QyHKIIOHYBaHHsM mpaBa [8, c. 199]. fx crnpa-
Be/unBo 3a3Hadae C. O. [lorpiOHMH, MOHATTS «MEXaHi3M» JT03BOJISIE «BUSABIISTH TPYI-
HoOIIi Ta GOPMYIIOBATH MPOOIEMHU MTPABOBOT'O PETYIIOBAHHS B CY4aCHOMY CYCIiIbCTBI,
PO3BUBATH TEOPitO MPABOBOIO peryitoBaHHsm» [9, c. 77].

3BepHEMOCS 10 XapaKTePUCTUKH i€l Kkareropii. TepMmiH «MexaHi3M» ITUPOKO 3a-
CTOCOBYE€TBCS B IOPHIMYHIN JAOKTPUHI, PO LIO CBIIYHUTH PO3pPOOJICHE y3arajibHEHE
MOHSATTS «IOPUINYHUI MexaHi3m». «tOpuanyauii MexaHizm, — Ha nymky K. FO. Ba-
JITypa, — ABIIsiE€ COO0I0 CYKYITHICTh B3a€EMOTIOB  I3aHUX FOPUINYHUX 3aC00iB, 32 JOTI0-
MOTOIO B3a€EMO/IIT SIKMX JIOCSTa€ThCs MEBHUM paBoBHi pesynbTar [10, c. 14].

VY npaBoBiii TOKTPHHI 3arajioM CKIIaJIOCsI KOHCEHCYallbHe BU3HAYCHHSI MEXaHI3MY
IIPaBOBOTO PETYIIOBAHHS SIK OPraHi30BaHOI CYKYyIHOCTI NMPaBOBHX 3ac00iB (3aco0iB
MIPaBOBOT'O PEryJIIOBaHHs), 32 JOIOMOTOIO SIKUX 3a0e3IeuyeThes MPaBOBUil BIUIMB Ha
CYCIIIJIbHI BIIHOCHHH.

BonHouac nesiki aBTOpH CTaBIATH ITiJ] CYMHIB JIOIUIBHICTH 1 TPaBOMipHICTh BUJII-
JICHHS Ta, BiAMOBITHO, TOCII/IKEHHS 1i€1 TEOPETUKO-IIPaBOBOi Kateropii. Hampukiarn,
10. B. KpuBuibkuii Hanonsrae, o TepMiH «MeXaHi3M MPaBOBOTO PETYIIOBaHHSD) OyB
«BUHAWJICHHIT» TOMUIIKOBO. SIK OAMH 13 JTOKa3iB CBOET MO3UIIil, aBTOP HABOAUTH TE3Y
Ipo Te, 11O 3aBJaHHs, OB s3aHi 3 MPABOBUM PETYJIIOBAHHSIM CYCHUIBHUX BiJHOCHH,
YCIINIHO BUPINITYBaIKCs ¥ 0 po3poOku 11iei kareropii [11, c. 75].

B. B. 3inoBarHwmif 3a3Ha4aB (yHKIIOHAIBHY aBTOHOMHICTH IIi€i KaTeropii, BKazy-
104H, 110 MPU3HAYCHHSI MEXaHi3My [IPABOBOTO PETYINIOBAHHS — 11€ PO3KPHUTTS MPOLECY
TpaHcopMallii MpaBoBUX MPUIKCIB Y IPaBOMipHY MOBEAIHKY cy0’ekra [12, c. 70].
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KpiMm Toro, MexaHi3Mm paBoBOTO PEryIIOBAHHS MOKIMKAHUHN 320€3MeYNTH TPAKTHIHY
peastizaliiro moCTaBIeHHIX 3aKOHO/ABIIEM IIiJIeH, TapaHTyBaTH IOCATHEHHS 3aTJTAHOBAHOTO
B IpaBi pe3y/bTary. [HIMMH ciioBaMu, sIK 71 akaJIeMiYHHX, TaK 1 JJ1sl TPUKIaAHUX HiIei
MPaBOBOTO PETYIIOBAHHS, 30KpeMa y BIpTyalbHOMY IPOCTOPi, HEOOXITHO MOHSTTS, SKe
CHHTE3Y€E PO3pizHeHi 3acCo0u, IPUBOIUTH IX y CUCTEMY i JO3BOJISIE MpaBy AisATH. Llum mo-
HSTTSAM 1 CTaJI0 MOHATTSI MEXaHi3My [IPABOBOTO PETyIIIOBAHHSI.

J10 3ac00iB ITPaBOBOIO PEry/IFOBAHHS MOYKHA BITHECTH BCI Ti €JICMEHTH IIPABOBOT CHC-
TEMH, SIK1 CTIPUSIOTH JOCSATHEHHIO I[iJIel paBOBOTO peryimoBaHHs. Kinacudikariiiina Mo-
JIeTIb 3ac001IB IPABOBOTO PETYITIOBAHHS Tependadac X Mol Ha IOpUANYHI (HOPMH MpaBa,
MPABOBIIHOCUHHU, aKTH peajIi3allil Ta 3aCTOCYBaHHs IpaBa) Ta HEFOPUINYHI 3aCO0U.

Otxe, MOkeMO c(opMyBaTH HACTYITHE BHU3HAYEHHS MEXaHI3My IMPaBOBOTO pe-
T'YJIIOBaHHS y BipTyalbHOMY IPOCTOpPi: «Mexanizm npagoozo pecyioeants y eipmy-
AILHOMY NPOCMOPI € OP2AHI308AHOIO CYKYNHICIIO IOPUOUYHUX T HEIOPUOUHHUX 3AC00i6
npasoso2o pe2yniosanis, wo 3a0e3neuyioms 6niue Ha CYCRilbHi 8IOHOCUHU 8 YUPDPO-
8itl NNOWUHLY.

Po3BUTOK HM(MPOBUX TEXHOJOTIH 3yMOBIIOE MIEBHI 3MiHM B MEXaHi3Mi MPaBOBO-
ro peryiroBaHHs. IIpo 1ie MOKHA CyauTH, aHaJi3yl04uM HOpMaTuBHI axepena. Hanpu-
KIIaJ, Yy paMKax peajizalii 3axomiB moao nugposizamii ekoHomikun Kadinerom Mi-
HicTpiB YKpaiHu 3arBeppkeHo «HarioHanbHy eKOHOMIUHY CTpaTeriro Ha mepiof 10
2030 poky» (ITocranoBa KMV Big 03.03.2021 p. Ne 179) [13]. V Crparerii HaBeieHO
OCHOBHI HamNpsIMKH I1I0JI0 MOJEPHi3allii CTpaTeriyHoro Kypcy eKOHOMi4HOI MOJIITHKH
VYkpainu, 30kpema y crpareriyaiid mim 3 «MonepHizalisi IpUKOpAOHHOT iHPpacTpyK-
TypH Ta 3a0e3nedeHHs e(eKTHBHOTO MUTHOTO PETyIIOBaHHS 3ayBakeHO Ha pO3po0-
i mpaBoBoi 0asw, sika JacTh 3MOTY HaJaBaTH BCi JIaHl PO omepaii 3 iIMIOpPTY, eKc-
MOPTY Ta TPAH3MUTY B €NEKTPOHHOMY (hopmarti pi3HHM OpraHam BIIQJM Ta areHTCTBaM
3a JIOTIOMOTOI0 MEXaHi3My «EiHe BIKHO Ui MIDKHAPOIHOI TOPTiBIi», IO BKa3ye Ha
HEOOX1IHICTb CTBOPEHHSI KOMIUIEKCHOT CUCTEMH EJIEKTPOHHOTO TOKyMeHToo0iry. Taka
cucTeMa IOBHHHA BiJIIOBIIaTH CyYaCHUM BUMOTaM LU(POBi3allii Ta iHTerpyBaTH BCi
omepailii, OB’ s3aHi 3 MIXKHApOJHOIO TOPTIBIICIO, B €IMHUHA MUGPOBHIA TpocTip. Lle
JIO3BOJINTDH MiABUIIUTH MIPO30PICTh NPOLECiB, CKOPOTUTH BUTPATH Yacy Ta PecypciB, a
TaKOXK MIHIMI3yBaTH PU3HMKU KOPYIIiHUX cxeM. [1oiOHi iHILlIaTHBY CBiUaTh 1po Te,
10 TIQPOBi3allis TOCTYIIOBO 3MiHIOE MEXaHI3MH MPABOBOTO PETYIIOBAHHS, adaIlTyI0-
9H iX 0 HOBUX YMOB.

3 ypaxyBaHHIM Cy4acHUX TEHJICHIIIA PO3BUTKY IHU(PPOBOTO CEPEAOBUILA, MOKHA
OKPECIUTH JIEKiJIbKa KIFOYOBHX aCIEeKTiB (DYHKIIIOHYBaHHS MEXaHI3My ITPaBOBOTO pe-
rymoBaHHs. [lo-nepuie, T BIVIMBOM HOBHUX (POPM CYCIIJIBHUX BiJTHOCHH BiZOyBa€Th-
csi TpaHcopMallisl 3BUYHNAX IOPUAMYHHUX 3aCO01B PABOBOTO BILIUBY, IO CKIIAJAIOThH
fioro mexaHizM. TpaguIiifHO MexaHi3M MPaBOBOTO PETYJIIOBAHHS BKIIOYAE MPABOBI
HOPMH, IIPAaBOBIIHOCHHY Ta aKTH 3aCTOCYBaHHs npasa. PaHiie, npaBoBi HOpMU edek-
TUBHO BH3HAYAJIM HANPSMOK PO3BUTKY CYCIIBHUX BiHOCHH. HUHI X, MiJ BIUIMBOM
MIBUIKUX TEXHOJIOTIYHHUX 3MiH, ITPAaBOBI HOPMH JIeAalTi YACTIIIIe JIUIIE BiToOpakaroTh
peanbHHIA CTaH peyeil, a He CIPSIMOBYIOTh PO3BUTOK HU(PPOBHUX BiIHOCHH.

Ilo-0Opyze, y pa3si, SIKIIIO HE BpaxoBaHI TEXHIYHI HOPMH, BUMOTH Ta OCOOIHBOC-
Ti poOOTH TEXHOJOTIH, 3HMKYETHCS PETYIATUBHUHN MOTEHITIA]T MEXaHi3My MPaBOBOTO
perymoBaHHs. Y Cy4acHHX YMOBaXx 3aKOHOZAABelb (PaKTHYHO OOMpa€e MixK IBOMa Bapi-
aHTaMu: abo MOBHICTIO OOMEKUTH MEBHY TEXHOJIOTIIO0, a00 IHTErpyBaTHCs B TEXHIKO-
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MPaBOBI MEXaHI3MH peryisiii UPPOBHUX BITHOCHH. SIK TIOKa3yIOTh PUKIAIA OCTaH-
HIiX POKIB, BUKJIFOYHO 3a00POHHUH MMiIX1/l, SIKUIl HE BPAXOBY€ PiBEHb PO3BUTKY HAYKH,
TEXHIKH Ta MOKJIMBOCT] TEXHOJIOTiH, MATONPOAYKTHBHUH.

Ilo-mpeme, BenMka pONb BIABOAUTHCS TAaKOMYy BHJIY pETYJIIOBaHHS, SIK

R (]

camoperyatoBaHHs. lloenHaHHS CcaMOpEryJalOBaHHS Ta JIEPXKAaBHOTO IIPABOBOIO
PETyIIOBaHHS 3yMOBICHO iICTOPUYHUMH MIEPEAYMOBAMU PO3BUTKY TAaKOTO (PEHOMEHY,
sk [nTepHer. CrioyaTky KOpUCTyBadi Mepexki CaMOCTIHHO OIHIOBAJIHM [ii THIIUX
KOPUCTYBadiB, pO3pOOIAIOYM BHYTpIlIHI TpaBwia (MpaBWiia OKPEMHX CaTiB,
(opyMiB, KOpHCTYBAIBKi YOI TOIO). MHOXHHA IPaBUII HOCHIJIA HECTPYKTYPOBaHHUH,
HECUCTEMATH30BaHUI XapakTep. 3 PO3BUTKOM TEXHOIOTIH, 3pOCTaHHSIM PpOIi
IaTepHeTY, 30Kpema i P POBUX TEXHOIOTIH 3arajioM, y CyCIIUTEHOMY JKUTTI 3’ IBUIIACS
pauioHaNbHI MiACTAaBH IS AEPKABHOTO BTPYYaHHS.

ChoronHi, Ha Halry JyMKY, «CaMOPETYIIOBAaHHS» Ta «JIEPKABHO-IIPABOBE pery-
JIIOBaHHSD» MOXE IIO€IHYBAaTHCS HACTYTHUM YHHOM:

*  MOJEJIb, 3aCHOBaHA BUKIIIOYHO Ha MEXaHi3Mi PABOBOTO PETYIIOBaHHS;

*  MOJelb, 3aCHOBAaHA Ha TEPEBAXHOMY BHKOPHCTAaHHI MEXaHi3My TPaBOBOTO

pETyIIOBaHHS, SKa JIOITyCKae BUKOPUCTAHHS MEXaHi3MiB IHIINX PETryIATOPIB;

*  MOJeJIb, 3aCHOBaHA Ha JIeJIeTyBaHH1 Jep>KaBOI0 YaCTHHU CBOIX (QYHKLIH 111010

peryioBaHHs HUPPOBUX TEXHOJIOT1H podeciiHIM CITBHOTaM Y Wil cdepi.
llo-uemeepme, MexaHI3M MPAaBOBOTO PETYJIIOBAHHS BIAHOCHH Yy HUGPOBOMY
CEpe/IOBHILI Ma€ KOMIUICKCHUN XapakTep 1 BKIIOYAa€ HOPMHU PI3HHMX Taiy3eil mpasa:
KOHCTUTYIIHHOTO, IIUBUILHOTO, KPUMIHAJIBHOTO, CIMEHHOT0, TPYI0BOIO, aJMiHICTpa-
TUBHOI'O TOIIO. Y JESKUX KpaiHaX HOPMH, L0 PETYIIOITh BITHOCHHU 3 «IM(POBUM
€JIEMEHTOM», CUCTEMaTH30BaHi B OKPEMHI HOPMAaTHUBHUHN MTPABOBHH aKT, B iHIINX — Hi.
3aJIe’KHO BijI IOTO MapaMeTpa MOYKHA BUIUIUTH JIBI TPYIH JIepiKaB.

[lepmia rpyna, siky Mo)KHa Ha3BaTH «/lep:kaBu, B IKUX HOPMaTUBHUU MacuB, 11O
perlaMeHTy€e BiIHOCHHH, TOB’A3aHi 3 HU(QPOBUMH TEXHOJIOTISIMH, CHCTEMAaTH30Ba-
Huit». Tak, B ITanii, me y 2005 pomui OyB npuitasatuit Kogeke nudpoBoro aaMinicTpy-
BanHs (E-Government Code) [14]. OcHOBHHIT aKkIIeHT 3aKOHOJABEIlb 3pOOHB Ha TIO-
JIOKEHHSAX LIO/I0 PETYJIOBAHHS B3a€MOJIl OpraHiB JepKaBHOI BIaH 3 HACEJCHHSIM i
0i3HeC-CIUTBHOTOIO, IO BiIOYBA€THCS B IIM(PPOBOMY CEPEIOBHILL.

Hpyra rpymna — mij Ha3Bo «/lepkaBu, y SKUX KOKE€H IHCTUTYT (] poBOro mnpasa
PETYMIOETHCS. OKPEMHUM 3aKOHOM YH 1HIIMM HOPMAaTHBHUM IIPaBOBUM aKTOM». Baxk-
JIMBO BIJIMITUTH, IIO B OCTaHHI poku €Bporeichkuii Coo3 qy)ke aKTHBHO MPAIIOe
y cdepi peryimoBaHHA IaHWX, HOBHUX TEXHOJOTIH Ta muppoBOro MpocTopy. 3a
JOCUTH KOPOTKHI MEpiol BiH BHUITYCTHUB MPOEKTH 3aKOHY MPO YIPABIiHHS JTaHUMHU
(DGA), 3axony npo mudposi nociayru (DSA), 3akony npo uudposi puaku (DMA),
a takox AxT mpo LHI. IIpoexr permamenty perymtoBanus LI 6yB 3anpornoHoBanuit
€Bpoxkomiciero 21 kBitHs 2021 poky, yxBaseHHii BiH y boMy poui — 13 6epesnst 2024
p- Ha cborozHi BiH € mepiuMm y CBiTi 3aKOHOM IPO IITY4HUH iHTeneKT [ 15].

B VYkpaiHi 3akoHOJaBeIh CTaBUTH 1 peati3ye T o0 HOPMATHBHOTO BPETY-
JroBaHHS cepu nH(POBUX TEXHONIOTIH. YKpaiHa, BiAMOBIIHO 0 €BPOIHTETpaLliiHIX
MPOIIECIB He qPYTHM HUISXOM PEryJsiiii BipTyadbHOTO MPOCTOPY, XO4a B JIiTepaTypi,
CYCIUTHHO-TIONITUYHIA Ta HABITh IOPUAWYHIA MPAKTHLII MOXKHA 3yCTPITH MPOITO3UIIIT
MPUAHATH €TUHUN KoTu(iKoBaHUH HOPMaTUBHO-TIpaBoBUii akT [16]. Ha Hamy aymky,
3alpONIOHOBAHMH MAX1/1 HE BIAMOBIIA€ Cy4acHUM PEallisiM MPaBOBOTO PEryIIOBaHHS.
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BBenenHs udpoBoro KoJEKCy HEe BUPIIIUTH MPOOJIEMH, a JIHIIE MOPYIIUTh iICHYIOUY
cucTeMy Ta il TIeBHY JIOTiKy BITYM3HSHOTO MPABOBOTO TOJSI, IO pPETNIaMEHTYE IH(]-
poBi BimHocuHU. OCKiIBKH Hapa3i HEMOXJIMBO YCYHYTH YMHHI HOPMaTHUBHO-TIPABOBI
aKTH, SIKI PEryJIOIOTh Pi3HI acneKkTd Hu(ppoBOro KUTTA (Taki sk KpuMmiHampHUIA KO-
nekc Ykpaiaw, LuBinpHUH Kogeke Ykpainu, TpymnoBuii Komeke YKpaiHu), TOIUTbHIIIS
30IMCHUTH TpoLIeC MOCTYNOBOI HU(POBOT MOAEPHi3allil KOXKHOI rany3i 3aKOHOJaBCTBa
Yyepe3 afanTaiiio HOpM, IO BiJOOpaKaloTh BIPOBAKEHHS Ta BUKOPUCTAHHS Cydac-
HUX TEXHOJIOTIH.

BucnoBku i npono3uuii. OTxe, MEXaHi3M MPAaBOBOTO PETYJIIOBAHHS BiJHOCHH
y BipTyaJbHOMY MPOCTOPI, SIKHH MU PO3IVISIIAEMO SIK CYKYITHICTB 3ac00iB IPaBOBOTO
pETyIIOBaHHS, IO BIUIMBAIOTh HA CYCIUIbHI BiTHOCHHH, IMOBHICTIO a00 9acTKOBO ic-
HYI04i B IU(POBOMY CEPEIOBHILI, XapaKTEPU3YETHCSI TAKMMHU 0COOIMBOCTSIMH:

*  pErylIaTOpHHHA MeXaHi3M IMOEIHYE TEeXHIUHI Ta comiagbHi (FOpUAWMYHI Ta

HEIOPUINYHI, HAITPUKJIAA, HOPMHU «ITU(PPOBOI ETUKH» ) 3aCO0M;

*  [OpUAMYHI 3aCO0H, IO BKIIOYAIOTHCS B MEXaHI3M MPABOBOIO PEryIIOBaHHS
U(QPOBOTO CEPEIOBHIIA, MAIOTh MIXKIaly3eBUH XapakTep;

* OpHOWYHI HOPMH HE 3aBXKIH pPEali3yloTh IPOTHOCTUYHY (YHKIIIIO
MOZETIOBaHHS Oa)KaHWX CYCHUIBHHX BiJHOCHH, a BHCTYIAIOTh SIK 3aCO0M
¢ikcarii «craryc-kBo» abo mpaBuil, CPOPMOBAHUX YHACHUKAMH ITUPPOBHX
BIZJTHOCHH CaMOCTIHHO.

OCHOBHMMH 3aBIAHHAMH, SIKi BUPILIYIOTbCSA JACPKaBHUMHU Ta HEJCpPKaBHUMH
cy0’€KTaMu Il Yac peaiizaimii MeXaHi3My I[PaBOBOTO DEryJIIOBaHHS LU(PPOBOTO
CepeIOBHIIa, CITiJT 3a3HAYNTH:

*  3aXHUCT NEPCOHAJIBHUX JAHHUX 1 IPUBATHOTO KUTTS;

*  MPOTHIIS KiOEP3JIOUYMHHOCTI Ta IHINMM IOPYLICHHSM HOPM 00’ €KTHBHOTO

mpaBa B IU(PPOBOMY CEpPEIOBHIIIL;

* CTBOPEHHS yYMOB JUI PO3BHTKY CHUCTEM LHU(PPOBOTO YpsAY, €ICKTPOHHOI
KOMepIIii;

*  3a0e3meyeHHs] HeANCKPUMIHAIIIITHOTO TOCTYIY A0 IU(PPOBUX TEXHOJIOTIH.

CporoziHi, Ha Hally JyMKY, JOUIJIBHAM € MOCTYNOBE BIOCKOHAJICHHS 1CHYIOUOTO
3aKOHOJIaBCTBA uepe3 HOro ajianTallito 10 peaiid nudpoBoro cepeioBuila. 3BaKa0uu
Ha crienuQiKy pi3HUX Taiy3ei mpaBa (KOHCTHTYIIHHOTO, IUBIIEHOTO, KPUMIHAIBHOTO,
TPYAOBOTO, aIMIHICTPATHBHOTO TOILIO), HAWOINbII e(EeKTUBHUM MigXoAoM Oyne
MOCTYIIOBE OHOBJICHHSI HOPMAaTUBHO-TIPABOBUX AaKTiB y KOXKHIH 13 IUX Tamy3ed 3
ypaxyBaHHSIM BIIPOBALKEHHS LU(PPOBUX TEXHOJIOTIH.
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SPECIFICS OF LEGAL REGULATION OF VIRTUAL SPACE

Summary

The relevance of this research is driven by the rapid development of information
technologies and global digitalization processes, which have led to the emergence of
virtual space as a new environment for social interactions. Virtual space has become an
integral part of modern life, influencing various areas of society. However, despite its
growing importance, the existing legal frameworks have not fully adapted to the specific
characteristics of virtual space, such as its anonymity, global nature, and dynamic
structure. The purpose of this article is to examine the peculiarities of legal regulation
in virtual space and to propose effective mechanisms to ensure legal governance in the
context of digitalization. This study addresses the gaps in the current legal system and
explores ways to adapt legal norms to meet the demands of the digital environment.
The study is particularly timely, given the increasing impact of digital technologies on
social relations and the need for appropriate legal frameworks to regulate interactions
within virtual space. The research methodology is based on an analysis of recent studies
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and publications, highlighting the growing interest of scholars in the legal regulation of
digital technologies and virtual interactions. While there is a substantial body of work
on virtual assets and digital rights, the issue of comprehensive legal regulation of virtual
space remains underexplored. This article fills that gap by focusing on the development
of cross-sectoral legal mechanisms and emphasizing the need for harmonization with
international standards. The interdisciplinary nature of virtual space requires legal
frameworks that can address the complexity of digital interactions, taking into account
both national and international legal norms. The findings of the study show that for
effective regulation of virtual space, it is essential to adapt existing legal mechanisms
to the specific conditions of the digital environment. This includes the integration of
international legal norms, the development of self-regulation tools, and the creation
of a comprehensive legal system that can manage social relations in virtual space.
The practical value of the article lies in its analysis of the challenges facing legal
regulation in virtual space and the solutions proposed for improving the effectiveness
of legal mechanisms. These recommendations can be used by policymakers and legal
practitioners to develop a more robust regulatory framework for virtual interactions.
Only through a comprehensive and flexible approach to regulation can legal systems
ensure the orderly conduct of social relations in virtual space and protect the rights of
individuals in the digital age.

Keywords: digitalization, legal regulation, virtual space, digital environment.
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PEAJIIBALIS ®YHKIIN TPOKYPATYPH SIK EJIEMEHT MEXAHI3MY
3ABE3NEYEHHS HAIIIOHAJIBHOI BE3IEKHU YKPATHU

CrarTio IPUCBIYECHO JOCIIKEHHIO 0COOMMBOCTEH pearizauii GyHKLUiH npokypa-
TypHu YKpaiHU B KOHTEKCTi 3a0e3MeueHHs HalliOHaJIbHOT OE3MeKH JIepKaBh B YMOBaxX
CHOTOJICHHS. YBary 30CepeKeHO Ha MPOLECYaIbHOMY KEpPiBHHULITBI TOCYAOBUM PO3-
CHIYBaHHSM Ta MiATPUMAaHHI MyOJaiuHOro OOBMHYBAYeHHS B CyHl Y KpUMiHAJIBHHX
MPOBAKEHHSX MPO 3I0YMHU MPOTH OCHOB HalllOHANIBHOT Oe3rekn YKpaiHu.

KoHcTaroBaHO BiJICYyTHICTH B OCHOBHHUX HOPMATHBHUX JOKYMEHTaxX, SIKUMH BU-
3HAYAIOTHCSl OCHOBHI HANpPsIMU JIEPKaBHOI MOMITUKH y cdepl HalioHaIbHOT Oe3MeKH,
3raJlyBaHb PO MPOKyparypy Ta ii AisubHicTh. BogHouac B poboTi MpoieMOHCTPOBAHO,
110, SIK KJIFOYOBUM OpraH KPUMiHAIBbHOI FOCTHULIT, IPOKYpaTypa B MeXax KOMIIECTEHIIT
Oepe akTHBHY y4acTh y 3a0e3IeueHH] HallioHAIbHOT Oe3IeKku YKpaiHu.

HarooiieHo Ha Ba)KJIMBOCTI KOOPAUHAIIMHOT JISUIBHOCTI POKyparypu y cde-
pi IPOTHIT 3TOYNHHOCTI, MTepeIyciM 3I0YNHAM TTPOTH OCHOB HAIliOHAJIFHOI Oe3MeKkn
VYkpainu, Kidep3iaounHaM, KOPYNIIHHUM KpUMiHaIbHUM IPaBONOPYIICHHSIM, IPaBo-
MOPYILICHHSIM Y OFO/DKETHIN cdepi Ta chepi eKOHOMIUHOT Oe3MeKH, a TaKOK OpraHi-
30BaHill 3JI0YMHHOCTI, SKi AECTPYKTHBHO BIUIMBAIOTh HA HaJeXHE (YHKIIOHYBaHHS
HallloHaJIbHOT Oe3neku aepkaByu. HaBeneHo npukiiaan BMUIOTO BUKOPUCTAHHS KepiB-
HUKaMH OKPEMHUX TPOKYpaTyp KOOPIUHALIHHUX TTOBHOBAKEHb, 3aBISIKK YOMY BJIajIo-
Cs1 30pi€HTYBATH OPraHy NPABONOPAIKY Ha NOAAJIbLILY €(EeKTUBHY IPOTHUII0 IPOsSBaM
cernaparusmy, NOCATaHHIO Ha TEPUTOPiabHY LiNICHICTD 1 HEIOTOPKAHICTh AEP/KABH Ta
THIITUM 3JI0YMHAM ITPOTH OCHOB HAIIOHAJILHOT O€3MeKn YKpaiHH.

AKIIEHTOBaHO yBary Ha HeOOXiAHOCTI BJOCKOHAJIEHHS MEXaHi3MiB B3a€MOZIi1 IIpo-
KyparypH 3 iHIINMH IPAaBOOXOPOHHUMH OpraHaMH, L0 € BU3HAYAIBHOIO JJ1s1 KOMILIEK-
CHOTO MIJXOAY JI0 3aXKMCTy HaIllOHAJILHUX IHTEPECIB 1 MPaB TPOMAJIsH, 110 € OCHOBOIO
MIIHOI ¥ CTabiTBbHOI JAepKaBH.

OOrpyHTOBaHA BaXXJIUBICTb CBOEYACHOTO Ta SIKICHOTO BHCBITIIEHHS PO0O-

© O. 10. Amenin, 2024
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TH OpraHiB MpokKyparypu y cdepi 3abe3redeHHs HalioOHaIbHOT Oe3rekn YKpaiHu 3
BHKOPUCTaHHSIM MOIIMBOCTEH CydacHHX 3ac00iB KOMYHIKallii, TaKuX K oQimiiHnn
Telegram-kanan Odicy 'enepanbHOro nmpokypopa, ohiliiiHi CTOpIHKH BiOMCTBa y
comianbHuX Mepexax Facebook, Twitter i Ha YouTube-kanaui.

KuiwuoBi cioBa: npoxyparypa, QyHKIIT MPOKYPaTypH, OPraHU MPABOMOPSIKY,
HalllOHaJbHa Oe3reka, JepkaBHa Oe3reka, iHpopmalliiiHa Oesreka, KibepOesreka,
BOEHHHW CTaH, KOOPJAWHAIIWHI Hapajay, KpPUMiHAJIbHI MPaBONOPYIICHHS, 3J0YHHU
NPOTH OCHOB HAaIliOHAJIBHOT OE€3MeKH, NpOlEeCyadbHe KEPIBHUITBO JIOCYIOBUM
PO3CIiIyBaHHSIM, TiATPUMAHHS MyOIiYHOTO OOBHHYBA4YCHHSI B CY/Ii.

IMocTranoBka npo6aemu. HanionanbHa 0e3neka YkpaiHu € KOMIUIEKCHAM 1 HAATO
CKJIQJIHUM FOPUIAMYHUM MOHSTTSAM, 10 OXOILIFOE Pi3HI aCMEKTH CTAOUILHOCTI Ta PO3-
BHUTKY JEp)KaBH, BKIIOYAIOUW TMOJITHYHI, EKOHOMIYHI, COIIaJbHI Ta MPaBoBi chepw.
VYenix y ii 3a0e3neueHHi HeMOXKIIMBHI 0e3 aKTHBHOT poJli MPpoKypatypu. LI iHcTuTywis
Bilirpae BU3HAYAIBHY POJIb Y MIIIHIH 1 CTIMKIH cMCTEM1 3aKOHHOCTI Ta MPaBOMOPSIKY,
110 € 3aI0PYKOI0 HalliOHANBHOI Oe3nekn. DyHKIIIT TPOKypaTypH B IbOMY KOHTEKCTI €
OaraTorpaHHUMH ¥ CyTTEBHUMU IJIsl HiATPUMaHHS CTaOIIBHOCTI Ta Oe3MeKn JeprKaBy,
3aXUCTY HalllOHAJIBHUX IHTEPECIB.

Oco06muBOTO 3HAYEHHS MpoOIeMaTHKa 3a0e3eUeHHS HaIliOHAIBHOI Oe3MeKn Ha-
OyBae B yMOBax Jii B YKpaiHi IPaBOBOTO PEKUMY BOEHHOTO CTaHy, L0 MOCTABUJIO TIe-
peln opraHamu JepKaBHOI BIIJIM 3arajioM Ta OpraHaMu MPOKYpaTypy 30KpeMa HHU3KY
HOBUX BUKJIHKIB, i BUMara€e BIOCKOHAJICHHs iXHBOI JISIIBHOCTI. Yce 1ie i 3yMOBITIOE
aKTyaJbHICTh JOCIiIKEHHS (YHKLIOHAIBHOTO MPU3HAYEHHS MPOKYPaTypu B yMOBax
po0IeM ChOTOICHHS.

AHaJi3 ocTaHHIX J0CTiIKeHb 1 mybdJikauiii. 3-moMixk yKpaiHChKUX HAyKOBIIIB
JI0 Pi3HUX acHEKTiB OpraHizauii Ta IisSUIbHOCTI MPOKYpaTypH, i (GyHKLiH 3BepTanucs
O. B. Tonogkin, I. M. Ko3besixos, M. B. Koctora, A. B. Jlankin, P. B. Mynpuit (Ma-
3ypuk), C. B. Ilonkomaes, 0. €. [lonsucekuii, M. B. Pynenxko, 1O. I'. Cespyxk, I 1.
Cepena, C. O. Cogies, M. M. Credanuyk, B. B. Cyxonoc, M. K. SIkuMuyk Ta HU3Ka
iHIMX aBropiB. [IpoTe, He3BaXKarOYM Ha HAA3BUYANHY aKTyalbHICTh MOPYIICHOTO ITH-
TaHHS, Hapa3i icHye nedinuT GyHIaMeHTaIbHIX HAyKOBHUX HAIpAIfoBaHb IIIOJI0 OCO-
OnuBocTel peanizauii QyHKIIH Npokyparypu B cdepi 3abe3neueHHs HalliOHATbHOT
Oe3nekn Yipainu. Tomy € HaranbHa notpeda B 3alI0BHEHHI HAyKOBOTO BaKyyMy B IIii
[IapHUHi, 110 JaJI0 ITOIITOBX IS MOSIBH JTAHOT POOOTH.

Mera crarTi. Jocniautu ocoonuBoCTI peaizamnii QyHKIIiH MpoKypaTypHu B KOH-
TEKCTi 3a0e3MeueHHs HalllOHAILHOI Oe3rekn YKpaiHH, NpoaHali3yBaTd HOPMAaTHBHY
0a3y, pO3KPHUTH POBIIHY POJIb BIIOMCTBA Ha I[bOMY HAPSMKY B YMOBaX ITiJIBUIICHOT
3arpo3u OesrmeLi AepKaBH.

Metoau aocaimkennsi. Ctarts 0a3yeThCcsl HA 3aCTOCYBaHHI 3arajibHUX MPHHIU-
IiB HAyKOBOTO Ii3HAHHA (00’ €KTUBHOCTI, BCEOIYHOCTI, TOBHOTHU JIOCIIKSHHS) 1 3a-
raJIbHOHAYKOBUX METOJIIB Ii3HAHHS (aHaJIi3, CHHTE3, CHCTEMHHH TiIX11, IeAyKIlis Ta
iH.) cucTeM, croco0iB 1 MPUHOMIB BUBYCHHSI MPABOBUX sBUI. METOHONOTIUHE TIijI-
I'PYHTS JOCTIJUKEHHS CTAHOBIIATD A1aJIeKTHYHUI METOJ] Ta METOJ CUCTEMHOI'0 aHaJIi3Yy,
SIK1 32CTOCOBAHO JUI BU3HAYCHHS Ta XapaKTEPUCTUKH OCHOBHUX HAMPSMIB JiSUIBHOCTI
MIPOKYPaTypH B KOHTEKCTi 3a0e31eYeHHs HAIllOHAIbHOT Oe3nexu. J{iist BUsiBIeHHS Ipo-
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TalliH y 3aKOHOJIABCTBI BUKOPUCTAHO (HOPMAITbHO-FOPUANIHUEN METOI.

BuxkJsan ocnoBHoro marepiaJy. [Ipokyparypa Ykpainu cTaHOBUTH €IMHY CHUCTe-
My, Ka B IOPSIIIKY, tepeadadyeHomy 3akoHoM Ykpainu «IIpo npokypatypy», 3aificHIoE
BusHaveHi cT. 131-1 Koncrurynii Ykpainu QyHKIIT 3 METOIO 3aXHCTY MpaB i cBOOO
JIIOMHM, 3aTrajJbHUX IHTEPECiB CYCIIIBCTBA Ta IepkaBH [1].

Jociipkyoun mUTaHHA L1010 Micii Ta IIHHOCTEH BKa3aHO! 1HCTUTYLII aBTOp
JUHIIOB BHCHOBKY, IIO TIPOKYpaTypa sSK CaMOCTIMHUM 1 He3aJIe)KHUH THCTUTYT CHC-
TEMH MPABOCY[AS, BTUIIOIOUM B CYCIIJIbHE XUTTS MPUHLUI BEPXOBEHCTBA IpaBa Ta
BUKOHYIOUH MTOKJIaeH] Ha Hel QYHKLI1, FapaHTye JOTPUMAaHHS MpaB 1 CBOOO JIIOIUHH,
1HTEpeciB JepKaBU, KOOPIUHYE JisUTbHICTh OPTaHiB MPaBONOPSIKY, GOPMyBaHHS Ta
€IHICTh KPUMIHAIBHO-TIPABOBOI TOJITHKHA 3 METOIO HAOIIKEHHS IO €BPONEHCHKHUX
CTaHJapTIB, 3a0€3MEeUEeHHs BiIKPUTOCTI Ta MPO30POCTi y CBOIM AiSTBHOCTI, 8 TaKOXK
3MIITHEHHSI IOBIpH CyCIiIbCTBa [2].

VY cdepi HarioHaTHHOT O€3MEKH MiSUTHbHICTD IPOKYpaTypy CIPSMOBaHA HA TapaH-
ToBaHe 3a0e3MeUeHHs] TPOMaJITHAM KpaiHW yMOB, HEOOXiIHUX AJS 1X IUBUTI30BaHO-
TO KHUTTS, BIOCKOHAJICHHS Ta po3BUTKY. UnHHMH 3akoH Ykpainu «[Ipo HamioHadbHY
6e3nexy Ykpainm» Big 21 gepBuas 2018 poky Ne 2469-VIII taymaunts HallioOHaIBHI
iHTepecH YKpaiHH, SIK «OKHUTTEBO BaKJIMBI 1HTEpECH JIIOIMHM, CYCHIJIBCTBA 1 JepiKa-
BH, peaiizaiis sSKuxX 3a0e3rneuye JIepKaBHUN CyBepeHiTeT YKpaiHu, ii mporpecHBHUM
JIEMOKpAaTHYHUI PO3BHUTOK, & TAKOXK OE3MeYHi YMOBHU JKUTTEMISIIBHOCTI 1 10OpoOyT il
rpomajsiey [3]. 3a3HaueHe CKIAAHO co0i yIBUTH 0e3 ydacTi mpokyparypu. BogHouac
Ha3BaHui 3aKoH [3], Ha BiIMiHY BiJ onepeaHboro 3akony Ykpainu «IIpo ocHOBH Ha-
nioHansHOI O6e3mexn Ykpaiam» Bin 19 uepsus 2003 poxy Ne 964-1V [4] ve 3ramye npo-
Kyparypy B ’KOJHOMY 3 KOHTEKCTiB. OOMHHA€E HaraayBaHHs PO MPOKYpaTypy 1 TEKCT
Crparerii HamioHanbHOT Oe3nekn Ykpainu «besneka JonuHu - Oe3nexa KpaiHuy, 3a-
TBepKeHol Ykazom [Ipesunenta Ykpainu Bin 14 Bepecus 2020 poky Ne 392/2020 [5].
Jlume anani3z 3micty Crparterii 3a0e3mneueHHs Aep>KaBHO1 Oe3MeKH, 3aTBEpAKECHOT YKa-
3oM IIpesunenTa Yipainu Bin 16 motoro 2022 poky Ne 56/2022 (mani — Crpareris) [6],
JTO3BOJISIE JIIATH BICHOBKY PO BiIHECEHHS MPOKYPaTypH, Y PO3yMiHHI TPABOOXOPOH-
HOT'O Oprany, 10 cy0’€KTiB 3a0e3reueHHs AepP:KaBHOI Oe3MeKu.

Sk BOa4aeThCsl 3 HABENEHOTO, B OCHOBHUX JIOKYMEHTaxX JIOBIOCTPOKOBOTO ILIa-
HYBaHHS, SIKUMH BU3HAYAIOTHCS OCHOBHI HAINPSIMH JEP>KaBHOI MONITHKA Y cdepi Ha-
HioHanbHOI Oe3MeKH, MPOKyparypa He 3ragyeTbes. Pa3oM i3 TUM, OCTaHHS HE MOXKe
CTOSITH OCTOPOHB 1Ii€1 BAXKIMBOI cepu. Sk KIouoBHi OpraH KpUMiHAIBHOT FOCTUIIIT
MPOKypaTypa KOOPAWHYE AISUTBHICTH CHJI OE3MEKH Ta B MEXaxX KOMIIETEHII1 Oepe ak-
TUBHY y4acTb y 3a0e3leueHH] HamioHaabHO1 Oe3neku Ykpainu. CBiit BKkian y po30y-
JIOBY HalliOHATBHOI Oe3rekn YKpaiHu, BKIFOYarouH TaKi 3HAYYI 11 BUIH SIK €KOHOMi4-
Ha, eKOJIOTiYHa, iH(popMaliiiHa, KibepHeTHYHa Oe3MeKH, MPOKypaTypa BHOCUTH Yepes
KOMIUJICKCHE BUKOHAHHS 3aKpIIUICHUX 3a Helo (QYHKIIH, HacaMIlepes TaKuX, sIKk opra-
Hi3aIlis 1 mporecyaibHe KepiBHUITBO JOCYOBUM PO3CIiAYBaHHSAM Ta IMiATPUMAaHHS
myOJIiYHOTO OOBUHYBaUYEHHS B CY/Ii.

VY 1bOMYy KOHTEKCTi MPIOPUTETOM B AiSTIBHOCTI OpraHiB MPOKYpaTypH € MpPOTH-
Jlis 3JI04MHAM MPOTH OCHOB HAIlIOHAJIBHOI Oe3meku YKpaiHu, KiOep3/iouyumHam, KO-
PYIIIAHAM KpUMIiHAIBHAM TPAaBOTIOPYIICHHSM, MPABOIOPYIICHHSAM Y OIOKETHIN
cthepi Ta chepi ekoHOMIUHOT OE3MEKH, a TAKOXK OpraHi3oBaHiii 37104nHHOCTI. Opranu
MPOKYPaTypH, AIF0YH B paMKaX KPUMiHAIBHOTO MPOIECyalbHOTO 3aKOHOJABCTBA, pe-
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aryrioTh BHUKIIOYHO Ha peajbHi 3arpo3d BUMHCHHS TaKUX 3JI0YMHIB Ta BXKE BUMHEHI
KpUMiHaJIbHI TPaBONOPYIIICHHS.

Ha piBni Ogicy I'enepanbHOTrO npokypopa Ta 001acHUX MPOKyparTyp Li 3aBIaHHS
3a0€3MeUyIOTh IEPEBAKHO MTPOKYPOPH TAKUX CAMOCTIHHUX CTPYKTYPHHX T1IPO3/ALTIB
SIK HaIJIAY 3a JAOICPIKAHHSIM 3aKOHIB OpraHaMu O€3IeKH, HaIIALy 3a JOACPKaHHAM
3aKOHIB opraHamu Jlep;kaBHOTO OI0pO PO3CiilyBaHb, HATMISAAY 3a JOACPKAHHIM 3aKO-
HiB opraHamu bropo eKoHOMIuHOT Oe3rekn YKpaiHu, MPOTUAil KpUMiIHAJIBHAM TPaBo-
opyuIeHHsIM y cdepi Kibepoesnexu. Crerianizaiiro ) IpOKypOpiB OKPYKHHUX MTPOKY-
paryp BU3Ha4al0Th KePiBHUKH LIMX MPOKYPaTyp y BIIMOBIJHOMY PO3MOALTII 000B’SI3KIB.

Binnoeiano 1o . 24 Ctparterii oJJHUM 3 OCHOBHHX 3aBJ/IaHb JCPKABHOT MOTITUKH
y cdepi 3a0e3nedeHHs AepkaBHOT O€3MEeKH BU3HAYEHO MTOTIEPEKCHHS, BUSBIICHHS Ta
MIPUITUHEHHS 3JI0YMHIB IPOTH OCHOB HalliOHAJIBHOT Oe3MeKH [6].

Tak, 3a nepion nmoBHoMaciTadbHoro BTopraeHHs Pociiicbkoi deneparii Ha Tepu-
Topiro Ykpainu ctanoM Ha 10.09.2024 p. 3apeectpoBano 19 076 3m109nHIB IPOTH HAaITi-
oHabHOT Oe3mneku (mepeBaxHo 3a crartamu 110, 111, 1111 1112 113 KK Vkpainu) [7].
Mnerbest Hacammepes Ipo MOCATAHHS HA TEPUTOpialbHYy WiTICHICTB i HeTOTOpKAH-
Hicte Ykpainu (ct. 110 KK Vkpaiam), nepxasny 3pany (ct. 111 KK VYkpainu), xo-
nabopaniiiny misuteHicTh (cT. 111" KK Vkpainu), mocoOHHUIITBO AepiKkaBi-arpecopy
(ct. 1112KK VYkpainn), musepcito (ct. 113 KK Ykpaiun).

Bracninok nepedopmaryBaHHs TisSUTPHOCTI PAaBOOXOPOHHOI CHCTEMH B YMOBaX
BiiHH, 3yCHJUIS OpPraHiB MPaBOMOPSJIKY 3HAYHOIO MIpPOI0 MEPEOPIEHTOBAaHO HA BU-
KPUTTS, TIONIEPEIKEHHS Ta JTOKYMEHTYBaHHsI TIepeyCiM 3JI0YMHIB, SIKi OCATAIOTh Ha
OCHOBH HaITIOHAJIbHOI Oe31nekn YKpaiHu, 30KkpeMa Ha BHSBIICHHS 3paTHUKIB, 0Ci0, SKi
HaBOAATH a00 KOPETyIOTh PAaKeTHI yapu pociiicekoi (eaepanii Ha Tepuropii Ykpainu,
MiABHIICHHS €()EKTUBHOCTI KOHTPPO3BiAyBAIBHOI Ta OMIEPATHBHO-PO3IITYKOBOT [TisUIb-
HOCTI Ha BKa3aHOMY HarpsMi 3 METOI0 3a0e3MeYeHHs HeB1IBOPOTHOCTI ITOKAPAHHS BH-
HHHX 0Ci0.

B pesynbrari ynpomosx ciutst — cepriast 2024 poKy CHOCTepiracThesi 3MEHIICHHS
KUTBKOCTI OOJIIKOBaHUX KPHMIiHAJIBLHUX IPABOIIOPYIICHb MPOTH OCHOB HAIllOHAJIBHOT
oe3nexu Ykpainu (3 4 890 no 4 487, abo -8,2%), 3 Hux: diHAHCYBaHHS Jii, BANHECHUX
3 METOO0 HACWJILHUIILKOT 3MiHU UM IOBAJICHHS KOHCTUTYIIHHOTO JIaay a0 3aXOIJICHHS
JIep>KaBHOI BJIaJId, 3MIHA MEX TEpUTOPIi a00 Iep>kaBHOTO KOpmoHy Ykpainu (3 105 mo
62, abo -41%); MoB’s3aHMUX 3 IisIMH, SIKi CIIPAMOBaHI Ha HACWJIBHHULIBKY 3MiHYy YH MO-
BaJICHHsI KOHCTHTYIIITHOTO Jaly abo Ha 3aXOIUICHHS JiepkaBHOI Biam (3 88 1o 63, abo
-28,4%); mocoOHMITBA AepkaBi-arpecopy (3 474 o 396, abo -16,5%); komabopartiitHoi
nisutbHOCTI (3 2 575 mo 1 976, abo -23,3%); mOCATaHHS HA TEPUTOPIAIbHY IUTICHICTh
1 HeroTopKaHicTh Yipainu (3 441 mo 394, a6o -10,7%); nep>xaBHoi 3paau (3 888 10
820, abo -7,7%). HaBenena crarucTika CTBOPIOE BpaKEHHS MMPOTPECUBHUX 3PYIIEHBb
— Pe3yABTaTUBHOCTI JisUTBHOCTI MPAaBOOXOPOHHMX OPraHiB 3a MUHYJIMH Yac Ha MPiOpH-
TETHOMY HaIpsSMKY JisTIbHOCTI, [0 MOJKE CBIAYUTHU PO CHCTEMHY POOOTY 3 BUKPHUTTS
Nep>KaBHUX 3PaTHUKIB, KOJTAOOPAHTIB Ta IHIHX OCi0, SKi JIFOTh MPOTH JCPIKABH.

Cuiz TaKo)K BUOKPEMHTH MPOTUIIO Ta 3amobirans 3 00Ky opraHiB IpOKypaTypH,
SIK CTICLIATBbHO YIIOBHOBaXKEHUX Cy0’€KTIB y chepi mpoTHIii KOPYIIIIil, KOpyNiiHHIM
IIPaBOINOPYILIEHHAM, OCKUIBKH BOHH J€CTPYKTHUBHO BIIMBAIOTh HA HAJIEXKHE (yHKLIO-
HyBaHHsI HalllOHAIBHOI O€3MEKH JIepKaBH, TAIbMYIOYH PO3BHUTOK ii MEBHUX CKIJIAIHU-
KiB. AHTUKOPYNIIAHY AisTIBHICTH MPOKyparypa 3IiHCHIOE SIK Y cdepl KpUuMiHAIBHOT
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IOCTHII, TaK i mo3a i1 MeXaMu, 10 Y3rO/DKYEThCS 3 MUKHAPOIHUMHU CTaHIapTaMH.
Tak, y KpUMiHaJIbHIA TUTOMIMHI BOHA 3/IMCHIOE MPOTHIII0 KOPYIINI HUISTXOM peai-
3anii QyHKIIA NpoLecyalbHOr0 KEPIBHULTBA AOCYIOBUM PO3CIiTyBaHHSIM 1 MiITpU-
MaHHs ITyOJIIYHOTO OOBUHYBAYCHHS B CY/Ii, Y TIO3aKpUMIHAIBHIN cdepi — uepe3 CBOO
MPEACTaBHUIBKY AisUTbHICTh. OKpeMi eeMeHTH MPOTH/IIT KOPYIIIHHIM MTpOsiBaM, 10
CTaHOBJISITH MOTEHIIIMHY 3arpo3y HalliOHAJIBHIN Oe3Meli, OpraHu MpoKypaTypH peati-
3YIOTh MiJ] Yac HAMIsAY 3a JOACPIKAHHSM 3aKOHIB MPU BUKOHAHHI CYJOBHX PIIlICHb Y
KPUMIHAJIBHUX MIPOBA/DKEHHSIX, 3aCTOCYBaHHI IHIIMX 3aXOAIB MIPUMYCOBOTO XapaKTe-
PY, ITOB’s13aHUX 3 OOMEXEHHSIM 0COOHMCTOI CBOOOIM IPOMAISIH.

BaxxnuBoro 3HaueHHsi B 3a0e3leueHHI HalioHaJbHOI Oe3nexku HaOyBae Koop-
JMUHAIHA MiTBHICTh MPOKyparypu y cdepi mpoTuaii 3M09MHHOCTI. 3rigHo 3 4. 2
cT. 25 3akony Ykpainu «IIpo npokypaTypy» KOOpAUHYBATH JisUTbHICTH IPaBOOXOPOH-
HUX OpraHiB BiJIIOBIHOTO PiBHS y cepi MPOTUIIT 3I0YMHHOCTI YIIOBHOBAKEH] JIHIIIE
I'enepanbHMi TPOKYPOP, KEPIBHUKH BiAIOBITHUX MPOKYPaATyp, IX MEpIIi 3aCTYITHUKA
Ta 3aCTYIHUKHU BiAMOBIIHO A0 pO3MOAiay 000B’s3KiB. OCHOBHOIO ()OPMOIO KOOPIH-
HAIlil € IPOBE/ICHHS KOOPAMHALIIMHUX HapaJ 3 KePIBHUKAMHU MPABOOXOPOHHUX Opra-
HIB, Ha SKUX 3aCIyXOBY€TbCs 1H(OPMAIIiS MO0 IXHBOI MisUTEHOCTI ¥ cdepi mpoTHmil
3IIOYMHHOCTI [8]. 3 METOI MiJBHINECHHS €(PEKTHBHOCTI JiSUTBHOCTI MPOKYPOPIB, pe-
aJIbHOTO BIUIMBY Ha MOKpPAIIECHHS CTaHy MPOTUAIl 3JI0YMHHOCTI B CTpykTypi Odicy
['enepansHOTO TIPOKYpOpa CTBOPEHO CHEIliaTi30BaHUHN MiAPO3IiT — BT opraHiza-
IHHOTO 3a0e3MeUeHHs KOOPANHAIIIHOT AisTEHOCTI.

3aB/sIKM aKTUBHOMY BHUKOPHCTAHHIO KEpIBHUKAMU MPOKYPaTyp HaJaHUX iM I0-
BHOB&)XEHb y TIOTOYHOMY potii 3a0e31medeHo e(heKTHBHY KOOPAMHALII0 MisITbHOCTI BCiX
OpraHiB MPaBONOPSAKY y cepi MPOTUAIT 3TOYMHHOCTI, 3 OPIEHTYBaHHSAM Ha CHCTEMHY
po0OTY Ta HOCSATHEHHSIM MaKCUMAallbHUX PEe3YJIbTaTiB.

Tak, 3a inimiatuBoto Odicy ['enepansHoro mpoxypopa y Jlonenpkiii, [Bano-dpan-
KiBCBKiii, JKuToMUpChHKii, 3akaprarchkii, 3amopispkiii, OnechKiid, TepHOMUIBCHKIN, Xap-
KiBChKIii, XepCOHChKIH, XMeIbHUIIbKIN, YepHiBelbKii, UepHIriBChKiid 00JaCHUX IMPO-
KypaTrypax Ha KOOpAWHALIHMX Hapa/ax 0OrOBOPEHO MUTAHHS BUSBIICHHS, TPUITHHEHHS
Ta PO3CIIiTyBaHHS KpUMiHAJIBHHUX MPaBONOPYIIEHb, epeadadeHux ct. cT. 111 (aepxaBHa
3pazna), 114-2 (HecaHkIioHOBaHe NOIMpeHHs iHpopMmaltii po pyx 30poinux Cun Ykpa-
ian) KK Ykpainu, ski ipu3Bey 10 BICHKOBHUX YpaXkeHb IIUBLIBHOI Ta BIHCHKOBOI iH(pa-
CTPYKTYpH, IPOMHUCIIOBUX Ta BIHCHKOBUX 00’€kTiB. Y BiHHHMIBKIH, J[HIIPONETPOBCHKIH,
JKuromupchkii, JIbBiBChKil, Cymchbkil, [TontaBebkiit, TepHOMUIBCHKIM, XMEIbHUIIBKIH,
UepHiBeIbKili 00JaCHUX MPOKyparypax MPOBEICHO 3aCiTaHHA MIKBIIOMYHX POOOUHX
TpyI 3 IUTaHb OOPOTHOM, MPOTHAIT Ta 3aM0OIraHHs NPOsIBAM CENapaTU3My, HOCSITaHHIM
Ha TEPUTOPIAJIbHY LIUTICHICTD, HA SIKUX 00rOBOPIOBAJIMCH YKa3aHi PoOIeMu. 3a pe3ylibra-
TaMH TIPaBOOXOPOHHI OpraHH 30Pi€EHTOBAHO Ha MOAJIBIITY POOOTY OO BUKPHUTTS OCiO,
JUSIHHSA SIKMX TTPU3BENHN JI0 BIICBKOBUX YPa)KeHb IIMBUIBHOI Ta BIHCHKOBOI iHPPaCcTPyKTy-
pH, IPOMHUCIIOBHX Ta BIHCHKOBHX 00’ €KTiB.

Benuka yBara npuainseTscs 1 BUCBITIIGHHIO pOOOTH OpPTaHiB MPOKypaTypu y cde-
pi 3a0e3neueHHs HaAlOHATBHOT Oe3MeKn YKpaiHH 3/l MiATPUMAHHS TO3UTHBHOTO
IMIJKy BiZIOMCTBa Ta MiJABHIICHHS PiBHS JOBIpU TPOMAJICBKOCTI 10 OpraHiB MpPOKY-
parypu B minomy. [lutanus GopMmyBaHHsS HajeKHOTO 00pa3y (MIO3UTHUBHOTO IMIIKY)
MPOKYPOPIB Ta MPOKypaTypH B YKpaiHi HOCIiAKyBaIuCh aBTOPOM B OKpeMiii mpaili, B
SKIM TOCIITHUK JIHIIOB BUCHOBKY, IO MPaBMWIILHO cPOPMOBaHHIA IMiJK TIPOKYpPOPIB
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€ BKpail BaroMor0 CKJIaJI0BOIO YCIIIIHOTO BUKOHAHHSI (DYHKIIIH, TOKIaICHUX Ha MPO-

qacy, Odicom [eHepanbHOrO MpoKypopa Ta 00IacHUMHU NPOKypaTypamu, Kpim odi-
LiHHUX BeOCaNTIB, aKTUBHO BUKOPHCTOBYIOTHCS MOKITUBOCTI Cy4acHHUX 3aC001B KOMY-
Hikanii, Takux sk odiuiinuii Telegram-kanan Odicy ['enepanpHOro mpoxypopa, ogi-
LilHI CTOPIHKK BiIOMCTBa y comianbHUX Mepexax Facebook, Twitter i Ha YouTube-
kanaui. [lpu npomy mpouec iHGOpPMYBaHHSI TPOMAJCHKOCTI MPO AiSUTBHICTH OpPTaHiB
MIPOKypaTypu MoOyI0OBaHUH 3a SIKICHUM, a HE KUTbKICHIM MTOKa3HUKOM, a MPiOPUTETHE
3HAYCHHS HA/IA€ThHCS ONPHIIONHEHHIO 1H(pOpMAIliil CyCIUILHO BaXJIMBOTO XapakKTepy,
SIK TO BUSBJICHHS Ta MPHUTATHEHHS A0 KPUMIHAIHHOI BiMITOBITAIBHOCTI JIEP’KaBHHUX
3pajHUKiB, KonabopaHTiB, HaBigHuKiB [10; 11]. YopasninasaM indopmauiitnoi mori-
tuku Odicy ['eHepalbHOTO MPOKYpOpa MOCTIHHO 3AIHCHIOETHCS MOHITOPHHT Ta aHAI3
iH(pOpMAIITHOTO MPOCTOPY Yy BKazaHil cdepi, BUSBIAIOTHCS MO3UTUBHI 1 HEraTHUBHI
TEH/ICHIII1, BIICTEXKYETHCS TPOMAJICHKA AyMKa.

BucnoBku i npono3uuii. Peanizamis ¢yHKUiil NpoKypaTypu € BayKIMBUM elie-
MEHTOM MEXaHi3My 3a0e3MeueHHs HallioHaIbHO1 Oe3mekn Ykpainn. EexTuBHa misib-
HICTh MPOKYPaTypH, SIK OJHOTO 3 KIIOYOBUX OpPraHiB KPUMiHAIBHOI IOCTHIIIT, HAMCYT-
TEBIIIE BIUIMBAE HAa 3a0€3TCUCHHsI HAIlIOHANBHOI Oe3MeKH, Y TOMY YHCIIi 4epe3 CHUC-
TEMHY KOOPJIMHALIIO Aiif OpraHiB MpaBomnopsaKy. [IpoTe koxkeH i3 HUX y pasi BIacHO1
e(heKTUBHOI JISUTBHOCTI MOXKE TaKOXK CyTTE€BO BIUIMBATH HA pealibHE 3a0e3redeHHs
HAJIC)KHOTO (DYHKI[IOHYBaHHI HAIllOHAJILHOT O€3EKH JIepKaBH.

HeoOxiaHicTh BAOCKOHAJICHHS MEXaHI3MIB B3a€EMOIii POKYPATyPH 3 iHIIIAMH TIpa-
BOOXOPOHHUMH OpraHaM{ € BU3HAYAJIBbHOIO JUIS KOMIUIEKCHOTO MiAXOAY JI0 3aXHCTY
HaIllOHAIBHHX 1HTEPECIB 1 MpaB TPOMAISH, IO € OCHOBOIO MIITHOI i cTabimpHOI nep-
*ag. Jluie B mporeci Takol B3aEMOIii BU3HAYAETHCS 1 IOCSITAEThCS OAXKaHUN PiBEHb
3aXUCTY HAIlIOHAJLHUX IHTEPECIB BiJl MPUXOBAHKX 3aIp03 Ta OYCBHIHUX HEOC3ITCK.

PesynbratBHA AiSUIBHICTH TPOKYpaTypu y cepi HamioHaIbHOT O€3MeKH MoTpe-
Oye He iuIe 3MIlHEHHS Ta IMOCWJICHHS 11 IHCTHTYIIHOT CIIPOMOXHOCTI Ta TIi/IBH-
HIeHHs MpogeciiiHol KOMIETEHTHOCT] MPOKYPOPIB, ajie i CTIKKOI MATPUMKH 3 OOKY
CYCIIBCTBA Ta BIAHUX CTPYKTYD, IO € HAJBAKINBUM I €(hEeKTUBHOI POOOTH Bi-
JIOMCTB2 B YMOBaX BOEHHOTO 4acy. 3a3HadeHe 00yMOBIIOE aKTyalbHICTh TOAAIBLINX
JOCIiPKEHb TIPOOIeMaTHKHU He JIUIIE B Tally3i IIpaBa, aje i B Tary3sX ImyOIiaHOoTO aj-
MiHICTpYBaHHS, BOEHHOT Ta HallIOHAIBHOI OE3MEKH B IILJIOMY.
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REALIZATION OF THE FUNCTIONS OF THE PROSECUTOR’S OFFICE
AS AN ELEMENT OF THE MECHANISM
OF ENSURING NATIONAL SECURITY OF UKRAINE

Summary

The article is devoted to the study of the peculiarities of exercising the functions of
the Prosecutor’s Office of Ukraine in the context of ensuring the national security of the
State in the current conditions. Attention is focused on the procedural guidance of pre-
trial investigation and support of public prosecution in court in criminal proceedings
on crimes against the foundations of national security of Ukraine.

The author notes that the main regulatory documents defining the main directions
of the state policy in the field of national security do not mention the prosecutor’s
office and its activities. At the same time, the work demonstrates that, as a key criminal
justice body, the prosecutor’s office is actively involved in ensuring the national
security of Ukraine within its competence.

The author emphasizes the importance of the prosecutor’s office’s coordination
activities in the area of combating crime, primarily crimes against the foundations
of national security of Ukraine, cybercrime, corruption criminal offenses, offenses in
the budgetary and economic security spheres, as well as organized crime, which have
a destructive impact on the proper functioning of the national security of the State.
The author provides examples of skillful use of coordination powers by the heads of
individual prosecutor’s offices, which helped to orient law enforcement agencies to
further effective counteraction to separatism, encroachment on the territorial integrity
and inviolability of the State and other crimes against the foundations of national
security of Ukraine.

The author emphasizes the need to improve the mechanisms of interaction between
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the prosecutor’s office and other law enforcement agencies, which is crucial for a
comprehensive approach to protecting national interests and citizens’ rights, which is
the basis of a strong and stable state.

The author substantiates the importance of timely and high-quality coverage of
the work of the prosecutor’s office in the area of ensuring the national security of
Ukraine using the capabilities of modern communication tools, such as the official
Telegram channel of the Prosecutor General’s Office, the official pages of the Office
on Facebook, Twitter and YouTube.

Keywords: prosecutor’s office, functions of the prosecutor’s office, law
enforcement agencies, national security, state security, information security,
cybersecurity, martial law, coordination meetings, criminal offenses, crimes against
the foundations of national security, procedural guidance of pre-trial investigation,
maintaining public prosecution in court.
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CTATHEHHSA B 1OXIJI IEP’KABHA AKTUBIB IMIJICAHKIIMHUX OCIB
AK CAHKIIA: IPABOBA ITIPUPOJA

V crarTi 3aiCHEHO PO3BiIKY MTPaBOBOI MPUPOIH CAHKIII{ Y B CTATHEHHS B J0-
XiJ JepaBu aKTUBIB MiJICAHKIIITHUX 0Ci0, K 00’ €KTy 3aCTOCyBaHHS BuIym aHTH-
KOPYIIIHHUM CYJIOM.

KoncraroBano, 10 y YMHHOMY 3aKOHOMIABCTB1 YKpaiHU BiZICYTHE YiTKE BU3HAUCH-
HS [IPaBOBOI KaTeropii «CaHKLil», a TAKOXX KOHLENTyalbHe OOTpyHTYBaHHs ii mpaBo-
BOT NPUPOIM Ta €MHUHN MiAXix 10 i1 po3yMiHHS, IO 3yMOBIIOE MOTpedy, epenycim,
IXHBOI HAyKOBOI1 PO3POOKH, IO € HAI3BUYANHO BAKIMBHUM B YMOBax il IIPaBOBOTO
PEXXHUMY BOEHHOTO CTaHY.

BcranosieHo, 1110 y HayKOBill IOpHIUYHI JIiTEpaTypi MpaBoBa KaTeropist «CaHK-
IisH» TOCTIIKYETHCS, TIEPEBAKHO, KPi3h MPU3MY TEOpii CTPYKTypH HOPMH TIpaBa Ta
FOPUIMYHOI BiJIMOBITaIbHOCTI, @ TAKOXK OKPEMHUX acIeKTiB ii peasnisailii, o xapakre-
PHU3YETHCS TUCKYCIIHICTIO CTOCOBHO BiIIIOBIAHOCTI IPUHIIMITY MPaBOBOi BU3HAYEHOC-
Ti, 3 OIVISAY HAa 3aCTOCYBaHHS OMHIET TPABOBOI KaTeTopii Il pi3HUX 3a CBOEIO TIPABO-
BOIO MIPUPOIOIO IHCTUTYTIB IpaBa.

OOTpyHTOBaHO JOIIBHICTh PO3IVISIATH MPABOBY MPHUPOAY CAHKIIIH, IO € Mpe-
METOM IIHOTO TOCHIDKEHHS, KPi3h MPU3MY IEP>KaBHOI CAHKITIHHOI TOITITHUKH, Ta BU-
3HAYaTH X SK HAI[lOHAJBHI CaHKIIii, 3 METOI BHOKPEMJICHHS iXHIX OCOOIMBOCTEH
Ta BiJJOKPEMJICHHS BiJl TPABOBOTO 1HCTUTYTY CaHKI[iH, 110 HANPAI[bOBaHI TCOPI€IO Ta
MIPAKTUKOIO MI>KHAPOIHOTO IIpaBa.

3anpornoHOBaHO aBTOPCHKE BU3HAYCHHSI IIPABOBOI KaTeropil «HAIIOHAJIbHI CaHK-
1ii». BuokpeMieHO 0COOIMBOCTI TPAaBOBOI MPUPOJU CAHKIIIT Y BHJII CTTHEHHS B JI0-
Xi7 mepsKaBH aKTHBIB IMIICAHKIIIHUX 0Ci0, K 00’ €KTYy 3acTOCYBaHHs Bummm aHTH-
KOPYIILIHHUM CYIIOM, SIKY 3alIpOIIOHOBAHO BU3HAYATH SIK BUJ| HAIIOHAIBHUX CAHKIIIH,
IO 3aCTOCOBYETHCS B IMO30BHOMY TOPSAKY Ha TMiJACTaBi pillleHHS cyay B mepiox il
IIPaBOBOTO PEXMMY BOEHHOTO CTaHY, a y BUTIA/IKaX BU3HAYEHUX 3aKOHOM, U TMicist HOoTo
MPUITUHEHHS YM CKAaCyBaHHA, 10 (DI3MYHMX Ta IOPUAWYHUX OCIO, AKi CBOIMH AiIMHU
CTBOPWJIM CYTTEBY 3arpo3y HalllOHANBHIN Oe3Melli, CyBepeHITETy UM TePUTOPIiaIbHIH
IUTICHOCTI YKpaiHu (B TOMY YHCII IMUIIXOM 30pOMHOI arpecii Yu TepOpUCTHIHOT [Ti-
SUTTBHOCT1) 200 3HAYHOIO MIpOIO CHPUSUIM (B TOMY YHMCII IIISIXOM (piHAHCYBaHHS) BUM-
HEHHIO TaKKX JIill IHITUMHU 0CO0aMH, Y TOMY YHCIII JI0 PE3UJICHTIB Y pO3yMiHHI 3aKOHY
VYkpaian «[Ipo ocHOBHI 3acaau MPUMYCOBOTO BHIIyUEHHS B YKpaiHi 00’€KTIB IMpaBa
BnacHocTi Pociiicekoi Denepartii Ta ii pesuneHTiBy (IifACaHKIIIHHI 0cO0M), Micis Ha-
KJIaJICHHS HA HUX CaHKIIi y BUAl OJOKYBaHHS aKTUBIB Y TIOPSIKY, BH3HAYEHOMY 3aKO-
HOM, 3 METOIO BiIIKOTyBaHHS 30UTKIB Ta BITHOBJICHHS ITOPYIICHUX MPaB Ta CBOOO,

© 1. B. Korro6xko, 2024
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3aKOHHHX 1HTEPECIB JIFOJWHY Ta TPOMAJSTHUHA, CYCIUILCTBA Ta JIEPKABH.

KarouoBi cioBa: cankijii, HalllOHaJIbHI CaHKII, BOCHHUH CTaH, CaHKIIHHA
MOJIITHUKA, CTATHEHHsI B JIOXiJ| JepXKaBW aKTUBIB TiJCAaHKIIMHUX o0ci0, Bummuii
AHTUKOPYIIIHHUH CYI.

IocranoBka mpodsemu. JlocimiPKeHHs TPaBOBOI MPHPOJAM CAHKINI y BHII
CTSITHEHHS B JIOX1]] ICP’KaBU aKTUBIB IMiJICAHKIIHUX 0¢10 Ta 1 0cOOIMBOCTEH B yMOBaxX
Cy4aCHOTO ChOTOJICHHSI Bi/Iirpa€e BasKIIMBY POJIb Y c(hepi CaHKIIHHOT MO THKY AePIKaBH.
BonHouac y Y4MHHOMY 3aKOHOJABCTBI YKpaiHH BiJICYTHE YiTKE BU3HAYCHHS IPABOBOI
KaTeropii «CaHKIii», a TAKOXK KOHIIETITyaIbHEe O0TPyHTYBaHHSI il PaBOBOI PUPOIH Ta
€IMHUHN MAXiA A0 i1 po3yMiHHS, 1110 3yMOBITIOE TTOTPeOy, eperyciM, IXHh0i HayKOBOT
PO3pOOKH, IO € HA/I3BUYAWHO BAKIMBHM B YMOBAX JIii PABOBOTO PEKUMY BOEHHOTO
crany. Came B IIMX yMOBax YKpaiHCbKa JiepkaBa Hapasi opMye mpaBoBi MeXaHi3MH
3aXMCTy HaIIOHAJBHUX IHTEPECIB Ta OC3MEeKH, CYBEPEHITETYy Ta TEpUTOpiabHOI
mimicHocTi YKpaiHu, mpas, CBOOOA Ta 3aKOHHHMX 1HTEPECiB JIIOAMHU i TPOMaJsSHUHA,
CYCHUILCTBA Ta JepXKaBH, IO 1 OyJo MeToro NpuiHATTA 3akoHy Ykpainu «IIpo
cankuii» me y 2014 pomi (nami — 3axon) [1]. YV tpaBni 2022 poky Oyio 3armpoBaKeHO
HOBHH BUJI CAHKIIIi Y BUI CTATHEHHS B JIOXiJ Iep>KaBU aKTUBIB IMiJICAaHKI[IHHIX OCi0,
METO SIKOrO OyJIO MiJBHUINEHHS €(PEKTHMBHOCTI CAHKIIH, MOB’S3aHUX 3 aKTHBAMHU
OKpeMHuX 0ci0. 3 MeTor0 e(peKTHBHOI peatizamii 3a3Ha4eHOT0 BHIIE 3aKOHOAABCTBA Y
cdepi 3acTOCYBaHHS CaHKLINA BUHUKA€E MOTpeda y KOHLENTYyaJIbHOMY OOIPyHTYBaHHI
MPaBOBOT NPUPOJM TAKOi CAHKIII Ta HANpAIfOBaHHS BiAMOBIIHOTO KaTeropialbHOTO
amapary JJIs IiJIeH ITb0T0 3aKOHOIABCTBA 3 TUM a0H 3a0€31MeUnTH ¢()eKTHBHIH CYTOBUIH
PO3IIISA] CTIpaB PO CTATHEHHS B JIOXiJ JICPyKaBU aKTHBIB MiICAHKIIHHUX OCi0.

AHani3 ocTaHHiXx Jgocaimkens i mnyOmikauniii. Y HaykoBill OpHIUUHIN
JiTepaTypi MOHATTS «CAHKIIA» JTOCIHIHKYBAIOCS, MEPEBAKHO, KPi3h MPHU3MY Teopii
CTPYKTYpH HOPMH TIpaBa Ta IOPHIUYHOI BIJMOBIAaTbHOCTI, 8 TaKOXK OKPEMHX
acmekTiB 11 peaiizailii, 110 OyJI0 HPEAMETOM JOCIIDKEHHS TaKWX HAYKOBIIB SK:
0. Compontok [2], FO. Topma [3], FO. Opexos [4], T. Mixaiinina, 0. Tomynsk, A.
I'enp [5], FO. Manumesa [6], O. CokonoBebka [7], FO. X0606i [8], FO. Kazmobina [9],
K. ®niccak [10], H. Sxkumuyk [11], FO. Cepmisp [12; 13] ta Gararbox iHmmx. Bo-
JTHOYAC TIPaBOBa NPUPOAA CAHKIIHM, 3aIMpOBaDKCHUX 3aKOHOM, K 3arajioM, Tak y
BUJIi CTSITHEHHS B JIOX1]l IepKaBU aKTHBIB MiJCAHKI[IHHUX 0Ci0, He HaOyna BceOidHOT
JIOKTPHHAIBHOT PO3POOKH.

Merta crarTi osnsrae y po3poOili KOHIIENTY MPaBOBOi MPHUPOAH CAaHKIIIi y BHI
CTSTHEHHS B JIOXiJ] AepKaBH aKTHBIB ITiJICAaHKI[IHHUX OCi0, sIK 00’ €KTYy 3aCTOCYBaHHS
BumimM aHTUKOPYNIIHHUM CYZIOM, Kpi3b MPpU3MY 11 XapaKTepHUX 0COOIMBOCTEH.

Bukaan ocxHoBHoro wmarepiaay. VY motomy 2022 poky posmodanocs
noBHOMacIITaOHe 30poiiHe BTOPIHEHHSI Ha TEPUTOpPit0 YKpaiHu pocilichkoi deneparii
(mami — pd), YMM OCTaHHBOIO OYyJIO MOPYIIEHO (yHIaMEHTaIbHI HOPMHU Ta MPHHIIHITH
MDKHapOIHOTO TpaBa, HU3KY ABOCTOPOHHIX 1 0araToCTOPOHHIX JOTOBOPIB, yroia Ta
CIPOBOKOBAHO 3alpOBADKCHHS B YKpaiHi MPAaBOBOTO PEKUMY BOEHHOTO CTaHy [14;
15]. 3 meToro 3ynuHEHHsS BKa3zaHUX OOMOBUX Jiil p¢ Ta MPUNHUHEHHS MIATPUMKH i1
MOJIITUYHOTO PEXUMY 1 PUXIIFHUKIB IIBOTO pexnmy Bepxouoro Pamoro Yipainu
BHECCHO 3MiHH JI0 3aKOHY Ta 3alpOBa/PKCHO HOBHI BHJI CAHKIIIT - CTSTHEHHS B JIOXi]T
JICp)KaBU aKTHBIB, 110 HaJeKaTh (Pi3uuHIM a00 OPUINYHIA 0CO0I, a TAKOXK aKTHUBIB,
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IIO/I0 SIKUX Taka 0co0a MOXKE MPSIMO YU OMOCEPEAKOBAHO (uepe3 IHIMX (Pi3uIHuX a00
FOPUIUIHUX 0Ci0) BUMHATH i1, TOTOXKHI 32 3MiCTOM 3IIHCHEHHIO ITpaBa pO3MOPSIHKEHHS
HuMIY (11. 1-1 9. 1 cT. 4 3akony) [16]. OCHOBHUMHU 3aBIaHHSMHU TaKHX 3MiH BU3HAYCHO
MOCHJICHHS II€EBOCTI TAKOTO BUJIY CaHKIIi1, IK OJIOKYBaHHSI aKTHBIB Ta PO3IIUPEHHS 1X
KOJIa; 3aKOHOJAaBYE 3aKPIIUICHHS BUHATKOBUX IIJCTaB T4 YMOB, a TAKOXK MEXaHI3My
3aCTOCYBaHHS HOBOTO BUKJIIOYHOTO BHJy CAHKII{, SIK CTSTHEHHS Yy AOXiA AEp:KaBU
aKTHBIB MiJICAHKIIHUX 0Ci0, 3a PILICHHSM Cyly; BU3HAYCHHSI OCHOBHUX TapaHTIH
3aXHCTy Ta O0e31meKkn 0ci0, SKi MOBIIOMIIH PO aKTHUBH, IO IMiIIATAIOTH OJIOKYBAHHIO
Ta CTATHEHHIO B JAOXiJ JepiKaBu.

OjHi€I0 13 3aKOHOIABUO 3aKpIIUIEHUX OCOONMBOCTEH LLOTO BUAY CaHKIIl € ii
BHHATKOBHIA XapakTep, 1 xo4a 3aKOH YiTKO HE BU3HAYAE Y HOMY TIOJISTAE CYTHICTh TAKOi
BUHSTKOBOCTI, i OOIPYyHTYBaHHS 4acTKOBO BHCBITIeHO y llosicHIoBanbHIN 3ammcii
JI0 PEJICBAHTHOTO 3aKOHOIPOEKTY, y SKii, cepei 1HIIOro OyJ0 MiJKPECIeHO HOro
METY, SIKOI0 BU3HAYEHO «... NEPEIIKOPKAaHHS BUKOPUCTAHHIO €KOHOMIUHMX AKTHBIB
Ha IIKOAY HalioHaJIbHIM Oe3neni YKpaiHU Ta 3aidydeHHs aKTUBIB, sIKi € HiAIPYHTIM
JUIsL ASUTBHOCTI, CIIPSIMOBAHOT Ha MIATOTOBKY, PO3NAIIOBAHHS Ta BEIECHHS arpeCUBHOT
BiffHH (BKJIIOYHO 3 arpeCHBHOIO TIPOIATaH/I0I0), IS TOCHIICHHS 000pOHU YKpaiHu Ta
BigIIKOAyBaHHs 3aBaanoi mkoau» [17]. KpiM Toro, 3 ypaxyBaHHSM BUMOT MOJIOKEHb
ct. 41 Koncrutynii Ykpainu, sika rapanTy€e KOKHOMY TIPaBO BOJIOJITH, KOPHCTYBaTHCS,
PO3NOPSIKATUCST CBOEIO BIIACHICTIO, BCTAHOBJICHO BUKJIIOYHO CYIOBUI IMOPSIOK
OPUAHATTS PILICHHS LIONO 3acTOCYBaHHS W€l CaHKLii, a TaKoX NpPOLEAYpU HOro
amessIiHHOIO OCKap)KeHHs. Y MIJIOMY JK 3alpOBa/UKCHHS IbOTO BHJY CaHKIIT
OXapaKTepU30BaHO SK 3aXil, IO BIAMOBIZA€ CEPHO3HOCTI Ta TOCTPOTI CHTYyaIlii,
IO CKJIAanacsl y CBITOBIM cucTemi OE3MEeKH, a TaKoX MPUHHATHUMH 1 TPUAATHUMHU
JUIsL JOCSTHEHHS JIETITUMHOI METH Ta 3a0e3le4YeHHS TpH IIbOMY BiIMOBIIHOTO
«CTIPaBEIUTMBOTO OaaHCy» I 3a0e3MeUeHHS 3aXUCTY BiJT 3arpo3u Haiii [17].

Cepen xapakTepHUX OCOOJMBOCTEH 3aCTOCYBaHHS Ili€l CAHKINI CIIJ TaKOX
BUOKPEMHTH:

*  ¢yb’exmis, MOMO SKUX MOXE OYyTH 3acTOCOBaHa Taka CaHKISA, a came:
¢i3uuHI Ta FOPUANYHI 0COOH, SKi CBOIMH JiSIMH CTBOPWIIA CYTTEBY 3arpo3y
HaIllOHAJIbHIH Oe3MIeli, CyBepeHITeTY UM TepUTOpialbHIl HUTICHOCTI YKpaiHu
(B TOMY YHCITI IIJISIXOM 30pOHHOT arpecii Un TepOPHUCTHIHOI TisITEHOCTI) a00
3HAYHOIO MIpOIO CIPHSUTH (B TOMY YHUCII IIISIXOM (piHAHCYBaHHS) BUNHEHHIO
TaKMX JiH IHIIUMHU 0CO0aMHU, y TOMY YHCJIII 10 PE3UICHTIB Y PO3yMiHHI 3aKOHY
VYkpainu «IIpo ocHOBHI 3acajy MPUMYCOBOTO BIITYYCHHS B YKpaiHi 00’ €KTiB
npasa BracHocTi Pocilicekoi Denepatiii Ta il pe3uaeHTIBY;

*  meMnopanbHa ocodoausicmy: NOCIKYBaHa CaHKIIiS MOKe OyTH 3aCTOCOBaHA
y mepio i mpaBOBOTO PEXXUMY BOEHHOTO CTaHY YH MICIIS HOTO MPUITHHEHHS
a0 ckacyBaHHSI (SKILO MO30BHY 3asBY PO 3aCTOCYBAaHHS Ii€1 CaHKLiT MOAAHO
B TIepioA i1 MPaBOBOTO PEKUMY BOEHHOTO CTaHY);

*  nepedymMo60l0 3aCTOCYBaHHS IIi€l CaHKIii 10 BHU3HAYCHHX CYO €KTIB €
HaKNaJCHHS Ha HHMX CaHKOii y BuAiI OJNIOKYBaHHS aKTHBIB y TOPSAKY,
BHU3HAYEHOMY 3aKOHOM;

*  3aCTOCYBaHHS CAaHKII 3MIHCHIOETBCS 8 HO306HOMY NOPAOKY, Ha TiNCTaBi
pimenas BAKCy 3asBa mpo 3actocyBaHHs wLi€i CaHKIil, 3a 3asBOIO
HEHTPAILHOTO OpraHy BHKOHABYOI BIaaW, IO 3a0e3redye peaizalio
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JepKaBHOI TOJNITHKH y cdepi CTATHEHHsI B JIOXiJl JAEpKaBU aKTUBIB 0OCiO,
IIO/I0 SIKUX 3aCTOCOBAHO CaHKIIIi.

*  ocobnusuil nopsook euxonanna piuennss BAKCy y nux crpaBax.

3 oIy Ha BUIIEBHKIAJCHE 0COOJIMBOI yBaru HaOyBa€ BU3HAUCHHS MPABOBOI
MIPUPOIU BKa3aHOI CAaHKIII1, BHOKPEMIICHHS 11 0COOIUBOCTEH Ta IEPCTICKTUB PO3BUTKY
BOTO MPAaBOBOTO 1HCTUTYTY.

[lepenycimM, BapTO 3a3HA4YMTH, IO Y HAYKOBIM IOPUAMYHIN JiTEparypi Hemae
OJTHOMaHITHOTO TiAXOAY 10 BAZHAYEHHS IIHOTO MOHSTTS, 3 OTJISY Ha T€, [0 BKa3aHUH
TEPMIH SIBJIIIETHCS TEPMIHOM IHIIIOMOBHOTO TIOXO/KCHHsI Ta € Oararo3HadHuM. Tak,
TEPMIH «CaHKIlisD» TOXOAUTH BiJI JIaT. sanctio — HeMopyIIHa MOCTaHOBa, HaliCyBOpIiINi
MIPUITHC; CXBAJICHHS;, 3aTBEPPKEHHS BUIIIOIO IHCTAHITIEI0; 3aX0/H BILTUBY, TTOKapaHHS
B pa3i mopyueHHs 3akoHy i T. 1. [18, ¢. 1293].

Y OuIbIIOCTI BUNAAKIB 1€ TEpPMIH PO3IIATAETHCS, SK 4YaCTUHA, TOOTO
HEeBiJ’ €eMHHH CTPYKTYPHHUH €JIEMEHT IIPaBOBOI HOPMH, SIKHA MiCTUTh 3aCO0U BILIUBY
Ha yYacHHKiB IMX MPAaBOBIAHOCHH 3 METOIO 3a0e3MeueHHs iX HaJICXKHOT MOBEIIHKY,
HalyJacTilie 4iTKO 3a3HaueHi y aucrosuuii crarti [4, c. 23]. [IpaBoBa mpupona
CaHKII} MOB’A3Y€ThCS TAKOXK 13 BU3HAUYEHHSM HETAaTHBHHUX HACTIJIKIB y pasi mopy-
LICHHS BUMOT Ta IOJIOKEHb IMpaBa, sKi NOTpeOyIOTh BKUTTS 3aXOIiB LI0A0 3a0e3-
MEYCHHS BUKOHAHHS BUMOT IpaBa, MO0 BIiAMOBIIAJLHOCTI 32 BUMHEHI MOPYIICH-
Hs, TOOTO CaHKIIi € BU3HAUYCHHMH y HOPMI TpaBa (GopMaai3oBaHUMH HACIIIKaAMHU
MPOTHUIIPABHOI MMOBEAIHKH, TTepe0ayatoTh KOHKPETHUH BUA 1 Mipy BiANOBiAaIbHOCTI,
moKapaHHus [6, c. 54].

BpaxoByroun MONiCEMaHTHYHICTh TOHSTTS IIPaBOBOI KaTeTopii «CaHKILii»,
iX pO3yMIIOTB: SK CTPYKTYPHHH €JIEMEHT TMpaBOBOI HOPMH, SK IOPUIAAYHY
BIJIOBIAIBHICTD, K OOMEXYBajlbHI 3axoau. BogHoyac y HayKOBiH HOPUIAMYHIN
JiTepaTypi CIYITHO 3ayBaKY€ThCS Ha ICHYBAaHHI MOTPEOHM pPO3PI3HATH CAHKIII SK
CIeliaaTbHO 0OMEKYBaTbHI 3aX0/IH, 2 TAKOX K 3aX0/U FOPUIHYHOI BiIOBIAAIBHOCTI
Ta SIK CTPYKTypHOTO €JIEMEHTY MpPaBOBOI HOPMH, OCKUIBKH 3aCTOCYBaHHS IMX
KaTeropiii sk CHHOHIMIYHHX IIPU3BOAUTH 10 TPABOBOI HEBU3HAYEHOCTI Ta 3MIIITyBaHHS
MOHSATS [5, c. 292].

€. YCTUMEHKO, IOCITIKYIOUH CaHKIIT 3a aJMiHICTPaTUBHUM MPAaBOM YKpaiHH,
BIIyYHO TPOIMOHYE YHUKATH CYTEPEYHOCTI MK PO3yMIHHSIM CaHKIII K CKJIaJ0BOi
CTPYKTYypU HOPMH TIpaBa Ta 3MiCTOBHHM HAIIOBHEHHSIM IIOTO €JICMEHTY, BUSHAYAIOUN
MOHSTTS aIMIHICTPATUBHO-IIPABOBOT CAHKIIIT SIK Iepe10auyeHO0l 3aKOHO1aBCTBOM MipH,
peaxiist 1ep>kaBu B 0c001 YITOBHOBa)KEHUX Cy0O’ €KTiB, Ka CIIPSAMOBaHA Ha YCYHEHHS
OPUYMH Ta HACTIAKIB MPOTHIPABHOTO AISHHA Ta TOJATaE B YCYHEHHI HACHiJIKiB
MPOTHIIPABHOTO JIisSIHHS, HOTO MPUITMHEHHI a00 TMOKapaHHI NpaBomopyiiHuka [18,
c. 52].

Bognouac citij 3ayBaXUTH i HAa TOMY, IO TEPMIHOM «CaHKIIis» TTOCITYTOBYIOThCS
1 JUTs 1iJIel MIPKHAPOHOTO ITpaBa y pi3HUX MiXKHAPOAHO-NPABOBUX JOKyMeHTaX. O
HaK y HayKOBif IOpUAMYHIN JIITEPATYpl 3a3HAYAETHCS PO BiICYTHICTH HOPMATUBHO1
nediHimii IbOTro TepMiHYy, 10 MPU3BOAUTH JI0 PI3HUX JOKTPUHAIBHUX ITiIXO/IiB MO0
PO3YMiHHS IIPABOBOI MPUPOIM TA 3MICTY TaKUX CAHKIIIN, CEPe]l AKMX BUIUISIOTH JBa
HaIpsSIMA: KOJIGKTUBHI IPHUMYCOBI 3aXO0/IH, IO 3MIHCHIOIOTHCS JIUIIE Mi>KHAPOTHUMHU
oprasizauismMu, abo 1HIUBIAyanbHI IPUMYCOBI 3aX0/IU IEPKaB, IO 3MiHCHIOIOTHCS Y
mopsAKy camomomnoMord [8, ¢. 51-52]. 3 mporo npuBOAy BapTO MOTOIUTHUCS 3 TBEP-
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mkeHHsM FO. ManunieBoi nipo Te, 110 «... po3MeXyBaHHS MOHATH “CaHKLii’, “npu-
MyCOBi 3axoau’ Ta “KOHTp3axoau’”’, BU3HaYeHH: c(hepu 3acTOCyBaHHS KOKHOTO 3 HIX
Ma€ He TUIbKH HAyKOBO-TEOPETHYHE 3HAYCHHS, OCKIJIBKH J]a€ 3MOTY IPYHTOBHO, TIOBHO
1 BCeOIYHO JOCTIAUTH XapaKTepHi 0COOINBOCTI KOKHOTO 3 TEPMiHIB SIK CBOEPIAHOTO
SIBUIIA B CHCTEMI MIXKHAPOIHOTO MPaBa, JOCATTH B3aEMOPO3YyMIiHHS Cepe J0CIIi THH-
KiB, ajie i MpakTUYHE 3HAYCHHS Y PO3B’sI3aHHI 3aBIaHb IiABULICHHS ¢(EKTHBHOCTI
MPaBOBOTO PETYITIOBAHHS MIXHAPOAHHUX TPABOBIIHOCHH, peaizaiii qepxaBaMu Ta
MIDKHAPOJTHUMH OpTaHi3aIliIMH CBOIX TOTCHIIIHHUX MOXJIHBOCTEH» [6, c. 45-46].
AHali3 OCHOBHHMX XapaKTEPUCTHUK CAHKIIH 1 KOHTP3axo/iB JaB BUCHIH MijCTaBU BU-
CHYBAaTH PO T€, IO TOHSTTS «IPUMYCOBI 3aX0/IN» M€ MIMPIIUHI 3MICT, HIXK TIOHSATTS
«CaHKII» W OXOIUTIOE WOTO K OIHH 3 €JIEMEHTIB POIOBOI TPynHU. BimMiHHICTE MixX
MOHATTSMH «KOHTP3aXOAW» Ta «CaHKIIi», Ha AYMKY BUEHOI, MOJsrae y cyo’exTi ix
3aCTOCYBaHHS, OCKUIBKM MIKHAPOJHO-TIPABOBI CaHKIIIi 3allpOBaKYIOThCSl MiXKHa-
POIHUMH OPTaHI3aIisIMHU, TOAI SK KOHTP3aXOIH 3IHCHIOIOTHCS IepkaBaMu [0, c. 54].

B po3BuTok Takoro HaykoBoro OadenHs FO. Xo00i miiae KpUTHIL TOTOKCHHS
3akoHy, 3ayBa)XylOUH Ha TOMY, IO Y HbOMY BifOyBa€eThcs MiAMiHA TEPMiHIB, Yepes
10 CKJIQJHO BH3HAYHMTH €IWHUU OpraH abo MexaHi3M Horo peamizarii. Baena mpo-
MOHY€E NPUHHATH HALlIOHAJTLHUM 3aKOH 13 MUTaHb BUKOHAHHS PillIeHb MIXXHAPOIHHUX
oprasizaiii s KOJIGKTUBHMX CaHKIIM, a MiJ 1HAMBiAyalbHI KOHTP3axoau, Ha Ii
JYMKY, TOTIUTBHO MPUCTOCYBATH 31 3MiHaMH Ta JOOTIPAIIOBAaHHAM, YPaxOBYIOUH i Ha-
3BY, YMIHHUH 3aK0OH, 3MiHUBIIN Horo Ha3By Ha «IIpo koHTp3axoam» abo «IIpo iHauBi-
JyalibHI caHKIIii», a00 «IIpo aBToHOMHI caHKIii» [8, ¢. 54, 57].

VY 1i10My HOTOJKYIOUHCH 3 TAKMMU 3aCTOPOraMHU Ta NEPCIEKTUBAMU MOKIMBOTO
3aKOHO/IaBYOTO PO3BHUTKY IIHOTO IMPABOBOTO IHCTHUTYTY, @ TaKOXK 3 ypaxyBaHHSIM

BUCBITJICHUX BHIIE MIJAXOAIB 0 PO3YMIHHS MPAaBOBOT MPUPOIU CAHKI[IN B IIOIIMHAX
HaIliOHAJIBHOTO Ta MI>KHAPOTHOTO TIPaBa BBAYKAEMO 32 JIOIIIbHE PO3IVISAATH IIPABOBY
MPUPOAY CAaHKIIM B acmekTi OcOoOIMBOCTEH JepKaBHOI CAHKIIMHOI TOJITHKA
JICP’KaBU B KOHKPETHUH ICTOPUUHMIA TTEPI0/] TA BIIOKPEMIIFOBATH TX B1Jl OTHOMMEHHUX
MIPUMYCOBUX 3aXOJliB, IMPaBOBa MPHUPOJA SKHUX IOCIIHKYETHCS, MEPEBAKHO, KPi3b
MpU3MY TEOpii CTPYKTypU HOPMHU TpaBa Ta IOPUAMYHOI BiANOBIIANBHOCTI, 8 TAKOXK
OKpEeMUX acTeKTiB i1 peaizarii.

VY 11pbOMy KOHTEKCTI CITiJI 3a3HAYUTH PO 3aKOHOMPOEKTHI CIIPOOU YHOPMYBATH
KaTeropilo «caHKLiliHA MOJITHKAa YKpaiHW», 30KpeMa Yy MpoekTi 3akoHy YKpaiHu
«IIpo 3acanu caHKIiIHHOT NOMITHKH YKpaiHW», sIK CyKYITHOCTI IPUMYCOBHX 3aXOJIiB
OTHOCTOPOHHBOTO (200 KOJEKTUBHOIO) XapakTepy, IO CIPsSIMOBAaHI Ha 3axHCT
CYBEPCHITETY, TEPUTOPIaJIbHOI HITICHOCTI Ta KOHCTUTYLIIHHOTO JIaJy, BiZciu 30poiiHii
arpecii mpotu YKpaiHu, TapaHTyBaHHSI €KOHOMIYHOI Ta iHQoOpMaIiiiHoi Oe3rnekw,
MIPOTHIII0 TEPOPU3MY, 3aXUCT HAIOHAIBHUX IHTEPECiB, MOTPUMAHHS iHO3EMHUMH
JepKaBaMHd MIKHapOJHO-IPAaBOBUX 3000B’s3aHb y cdepi mpaB moguHu [20].
ABTOpaMH IIbOTO 3aKOHOIIPOEKTY TAKOXK MPOIOHYEThCS YHOPMYBATH TaKi KaTeropii
SIK «HAIlIOHAJbHI CaHKIII» Ta «MDKHApOMHI caHKIii». Tak, TepMiH «HaIliOHAIBHI
CaHKLi» NPONOHYETHCS BHU3HAYUTH SK IPHUMYCOBI 3aXOQH, IIO Peasi3ylOThCs
JICP)KABOIO B MOPSJIKY CAaMOJOIIOMOTH 3 METOI JIOCATHCHHS IiJIeH CaHKIHHOT
MOMITUKA YKpaiHu, cepell SAKUX 3aXHCT CYBEPEHITETY, TePUTOPIaIbHOI ITiITICHOCTI
VYkpainu Ta ii KOHCTHTYHiliHOrO Jamy, Bincid 30poiiHoi arpecii mporm YkpaiHw,
rapaHTyBaHHs €KOHOMIUHOI Ta iH(opMaliiiHoT Oe3reKn, IPOTUIIS TEPOPU3MY, 3aXHUCT
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HaI[lOHAJIBHUX IHTEPECIB, IOTPUMAHHS 1HO3EMHUMH JIepKaBaMH MIKHApPOHO-
MIPaBOBHX 3000B’s13aHb y cdepi IpaB JIOAMHH, IEMOKpaTii Ta BEpXOBESHCTBA IpaBa. Ha
MPOTHBAry TEPMIiH «MI>KHAPOIHI CaHKLIi» MPOMOHYETHCSA BU3HAYUTH SIK PUMYCOBI
3axX0fM, 110 3acTOCOBYIOThCs Pamoro besnexku Opranizanii O0’eananux Harmiii y
nopsAnky, nependadenomy InmaBoro VII Craryry OOH, abo iHIIOIO MiXKHAPOIHOIO
oprasisaii€ro, TpymaMH JepXaB Y OKPEMHUMH I1HO3EMHHMH JCpXKaBaMH, Ta
peai3yrThCs IePKaBOIO 3 METOIO 3aXUCTY KOJIEKTUBHOTO iHTEepecy [20].

BBaxkaeMo, 110 BH3HAYCHHS JCP’KaBHOI CAHKIIIHHOI MOJITHKU SK CYKYITHOCTI
LiJIeCTIPSIMOBAaHUX MPUMYCOBHX 3aX0/1iB HE B IOBHIN Mipi OKpECIIOe 0araToBUMIpHICTb
poro (heHOMEHY, SKUH MPOTIOHYEMO BH3HAYATH KpPi3b NPU3MY KOHIIETITYaJbHOTO
CHUCTEMHO-CTPYKTYPHOTO Ta CTPAaTETidYHO-TAKTUYHOTO IIiIXOIy YIOBHOBaXEHHUX
JIepKaBoIo Cy0’ EKTIB 710 3aIPOBAKEHHS HAI[IOHAIBHUX Ta 31 HCHEHHS MI>KHAPOTHUX
CaHKIIH 3 METOI0 3aXHCTY CYBEPEHITETY, TePUTOPIaiIbHOI IIiCHOCTI YKpainu Ta ii
KOHCTHUTYIIIITHOTO JNafy, BiAcidi 30poiHOi arpecii mpotu YKpaiHu, rapaHTyBaHHS
EeKOHOMIYHOT Ta iHpopMaUiiHOI Oe3neku, NPOTUAII TEPOPU3MY, 3aXHCTY
HaI[lOHAJIBHUX IHTEPECIB, IOTPUMAHHS 1HO3EMHUMH JIepKaBaMH MIKHApPOIHO-
MIPaBOBHX 3000B’sA3aHb y cdepi IpaB JTIOAUHH, TEMOKPATii Ta BEpXOBEHCTBA IIpaBa.

Crin 3ayBaKUTH, IO €KOHOMIYHI Ta iHII OOMEXYBaJbHI 3aXOH € BH3HAHOIO
MDKHApPOHOI TPAKTUKOIO Ta BBAXKAIOTHCS OJHIEIO 13 HAHOUIBII mommpeHux (Gopm
CTIOHYKaHHS Jep)KaB BiIMOBUTHUCS BiJl MOPYIICHHS HUMH 3arajbHOBU3HAHUX HOPM,
SIKi MAIOTh BRXKJIMBE 3HAYCHHS K 11 CBITOBOI CITUTLHOTH, TaK 1 IS OKPEMOT JIepKaBH.

OCHOBHUM 3aBJIaHHSIM 3aCTOCYBaHHSI MDKHAPOJHHUX CAHKIIH € 3aCTaBHTHU JEp-
KaBY-IIPABOIIOPYITHUKA BUKOHATH 00OB’SI3KHM BIAMOBITHO 10 MDDKHAPOJAHHUX JIOMOB-
JICHOCTEH, a 0TKe, CAHKIii € CBOEPITHUM MMOJITHYHUM 1HCTpyMEeHTOM [21], 3axomamu
CaMO03axHUCTy Ta HEBIHCHKOBOTO MPUMYCY IIOJ0 ACPKABU-TIOPYIIHUKA 3 METOIO TIPH-
MMWHEHHS A1l Ta BIAIIKOMYBaHHS 3aBAaHUX 30MTKIB. Y IbOMY KOHTEKCTi BapTO TO-
ropuTHcs 3 TBepKeHHsAM O. COKOJIOBCHKOI PO T€, IO B TEMEPILIHIX YMOBaX OCHO-
BHUMHM OCOOJIIMBOCTSAMU CAHKI[IH € TMOCHJICHHS SIK IOJITHYHOTO, TAK €KOHOMIYHOTO
THCKY KpaiH IPOTH THUX KpaiH, AKi 3MIHCHIOIOTH arpeciro [7, ¢. 85].

Crin 3ayBayKuTH, 110 KOKHA UB1TI30BaHa KpaiHa CBITY Ha HAI[lOHAJIBHOMY DiB-
HI BIIPOBAJ)KY€ BIJIOBIHI CAHKI[IIHI MEXaHI3MHU 13 METOK 3aXMCTy HalliOHAJTBHHX
IHTEepeciB Ta OE3MEeKH, CYBEPEHITETY 1 TepUTOPIiaIbHOI IITICHOCTI, IPOTUIIT TEpO-
PUCTHUYHIN AiSUTBHOCTI Ta PiHAHCYBAHHIO TEPOPU3MY, OXOPOHH CBOIX IIpaB Ta iHTEP-
€CiB yCciMa MOXKJIMBUMH TPAaBOBUMH 3aCO0aMH 3aXHUCTY, Y TOMY YHUCJII IIPUMYCOBOTO
XapakTepy, BKIIOUAIOYH 3aCTOCYBAHHS CAHKIIIH, ane 3 000B’SI3KOBUM JIOTPUMAHHSIM
MDKHAPOJHUX HOPM Ta JIOMOBJICHOCTEH, YKpaiHa HEe € BUKIIFOYCHHS.

3acrocyBaHHs CaHKIiM B YkpaiHi posmouanocs y 2014 poui, Komu BinOyiacs
anekcig p¢ Kpumy. Came 11e cTano migcTaBoro NpUHATTS 3aKOHY, SIKUM Tependada-
€ThCS 3aCTOCYBaHHS CITCIialIbHUX €KOHOMIYHHX Ta 1HIIUX OOMEKYBaJIbHHUX 3aXO[[iB
(caHKIIiil), 3 METOIO 3aXUCTY HAI[IOHAJILHUX 1HTEPECIB, HAI[IOHAJILHOT O€3IIeKH, CyBe-
PEHITETY 1 TePUTOPIiaNBbHOI MITICHOCTI YKpaiHH, MPOTHIiT TEPOPUCTHYUHIN TisSIHHOC-
Ti, 3a00iraHHs MOPYLICHHIO, BiHOBJICHHS MOPYLICHUX MpaB, CBOOO] Ta 3aKOHHHX
iHTEepeciB TpoMa/isiH YKpaiHu, CycHiIbCTBa Ta Aepikasu [1].

IlepmroueproBoro MeTOIO HAIliIOHATBLHUX CAHKIIH € 3aXHCT HaIlilOHAJIBHUX
iHTepeciB, 10 MOTpedye MIBUAKOTO 1 OMEPaTUBHOTO pearyBaHHS JIEP>KaBU MIONO
3a0e3neyeHHsT MUpy 1 Oe3neku KpaiHu, 30epeKeHHsS LUIICHOCTI Jep)kaBu Ta i
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rpoMajisiH. BcTaHOBIIEGHHS, 3aCTOCYBaHHS Ta KOHTPOJIb CAHKIIMHOTO MEXaHi3My

€ BUKJIIOYHOIO TIPEpPOTaTHBOIO JIEP’KaBHOI MISUTBHOCTI B 0CO0iI yYHMOBHOBaXEHHX
JepkaBHUX opraHiB. | came sKicTh Ta eQEeKTHBHICTb Takoi MiSIIBHOCTI CBIJUUTH
PO 37aTHICTh JEp’KaBU Ha MIKHAPOTHOMY piBHI peanizoByBaTW CBOI BHYTpILIHI
Ta 30BHINIHI (YHKIIT Ta BUKOHYBaTH 3000B’sI3aHHS, 110 XapaKTepU3ye NEprKaBy SK
CUJIbHY, BiJIbHY, HE3aJICXKHY, 13 CTaOIIbHOIO MOJITHYHOIO CUTYAI€l0, CIIPOMOXKHY
MPOTHCTOATH PI3HUM BHYTPIIIHIM Ta 30BHIIIHIM 3arpo3aMm. Alle HIBHIKICTh Ta
HArajbHICTh 3aCTOCYBaHHS HAI[IOHAJHHHUX CAHKIIH YKOJIHUM YUHOM HE BHKIIOYAE
JOTPUMaHHS NMPUHILIMIIIB MI’KHAPOAHOTO MPaBa.

Ha namry gymKy, Ba)IJIMBO pO3MEKOBYBATH MOHATTS «MIKHAPOJHI CAaHKIID Bij
«HAIIOHAJTHHUX CAHKITI I, OCKITHKH BOHH BIIPI3HAIOTHCS : TOPSIKOM 1X 3aCTOCYBaHHS;
CTPOKaMHM 3aCTOCYBaHHsI; OpraHaMH, SIKi yIIOBHOBA)KCHI Ha 3aCTOCYBaHHS CaHKIIH.
[Tonpu o3HaveHy BaroMicTh WX MHTaHb, B YKPaiHCHKOMY 3aKOHO/IABCTBI BiJICYTHi
BU3HAYCHHS TaKUX IMOHATH. [IpoTe, Mamw MicIie 3aKOHOIPOEKTHI CIpoOH 3aKOHO-
JABYOTO YHOPMYBAHHS TEPMiHIB «CaHKIII», «HAiOHAJIbHI CaHKLIi», «Mi>KHapOIHI
cankmii» [20; 22; 23]. OaHak XOJEH 13 3apEeCTPOBAHUX 3aKOHOIPOCKTIB HE
OyB mpwitHsTHII. BogHOWac i HampalmfoBaHHS BHU3HAYAIOTh TEHJCHII PO3BUTKY
JepKaBHOI CaHKLIMHOI MOJITHKU B YKpaiHi, ONHIEIO 13 AKHX € BHOKPEMJICHHS Ha
3aKOHOJIAaBUOMY PIiBHI XapaKTEPHUX OCOOJUBOCTEH HalliOHAJIBHUX Ta MIKHAPOIHHUX
CaHKIII{, IO CIIPUATHME TIPABOBIN BU3HAYCHOCTI Yy MiH cdepi.

3 ypaxyBaHHSIM BHUIIECBHMKIIAJCHOTO INPOMOHYEMO BHECTH 3MIiHM 110 3aKOHY,
3MIHUBIIM Horo Ha3By Ha «[Ipo HamioHalbHI CaHKIi», Ta JOMOBHHTH BKa3aHWUH
3aKk0oH BHU3HAYCHHSM KaTeropil «HAIliOHAJIBHI CAHKIII(» SK BHU3HAYCHHUX IEPIKaBOIO
MPUMYCOBUX OOMEXKYBAJIbHUX 3axXOJiB, SIKi 3aCTOCOBYIOTbCS YIOBHOBaXCHUMH
3aKOHOJIaBCTBOM YKpaiHH cy0’€KTaMu JI0 iIHO3EMHOI JiepKaBH, iIHO3€MHOT FOPUANIHOT
0co0m, IOpUINYHOT 0COOH, KA 3HAXOMUTHCS I KOHTPOJIEM iHO3EMHOI IOPHINIHOT
oco0u 4 (hi3UIHOT 0COOU-HEPE3HUICHTA, IHO3EeMIIsl, 0COOU O3 TPOMaJITHCTBA, 4 TAKOK
Cy0’€KTiB, K 3IIHCHIOIOTh TEPOPUCTHYHY MiSIBHICTH, B MOPSIKY CaMOJOTIOMOTH
3 METOI0 JOCSTHEHHS IliJIeH CAHKIIHHOI MOMITHKH YKpaiHW, cepel SIKUX 3aXHUCT
CYBEpEHITETy, TepuUTOpiadbHOI IiTicHOCTI VYKpaiHM Ta i1 KOHCTHUTYIIHHOTO
namy, Bincid 30poiHO1 arpecii mporW YKpaiHu, rapaHTyBaHHS EKOHOMIYHOI Ta
iHpopMarliifHoi Oe3MeKH, MPOTUIIS TEPOPU3MY, 3aXHCT HAIliOHAJLHHUX IHTEPECIB,
JOTPUMaHHS 1HO3EMHHUMH JIepKaBaMH MIKHApOJIHO-IIPaBOBUX 3000B’s13aHb y chepi
MpaB JIOIUHH, IEMOKPATii Ta BEpXOBEHCTBA MpaBa.

CaHKIIisl y BUI CTATHEHHS B JIOXIJ JAepXKaBW MiJCAaHKIIHHUX 0Ci0 Moxe OyTh
BiJIHECCHA /O HAIIOHAJIBHUX CaHKIINA, BUXOJSYM i3 1i OCOONUBOCTEH MpaBOBOi
npupoau, cepen skux Ttaki: (1) ii 3acTocyBaHHS € TPOSIBOM peakiiii JepKaBH B
0c001 yITOBHOBaXEHOTO Cy0’€KTa HA BUMHEHHS YCBIIOMIICHUX JIiil 9M O€3/isUTbHOCTI
(I3BUYHMUX Ta IOPUAMYHUX OCI0O, SKi CBOIMH JiIMH CTBOPWJIH CYTTEBY 3arpo3y
HaI[lOHAJbHIN Oe3Melli, CyBepeHIiTeTy 4 TepUTOpiaibHIl HidicHOCTI YkpaiHu (B
TOMY YHCITI IIITXOM 30pOWHOI arpecii 4u TepOPUCTHYHOI AisUTBHOCTI) a00 3HAYHOIO
MipOIO CIIPUSIIH (B TOMY YMCIII HUISIXOM (piHAaHCYBaHHS ) BIMHEHHIO TAKUX JIil IHIIUMHU
0co0aMu, y TOMY YHCIIi 10 Pe3UICHTIB y po3yMiHHI 3akoHy Ykpainu «IIpo ocHOBHI
3acajd MPUMYCOBOTO BHIIyYeHHS B YKpaiHi 00’eKTiB mpaBa BiacHoOcTi Pociiichkoi
Oenepartii Ta ii pesuaeHTiB» (TiACaHKIIHHI 0coOM); (2) mOCHiKyBaHA CAHKILiS
MOKe OyTH 3aCTOCOBaHa y Mepioj i MpaBOBOTO PEKUMY BOEHHOT'O CTaHY YM IMiCIs
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Horo mpunuHEeHHs a00 CKacyBaHHS (SIKIIO MO30BHY 3asBy PO 3aCTOCYBaHHS i€l
CaHKIII1 MMO/IaHO B MEPiof il MPaBOBOTO PEKUMY BOEHHOTO CTaHy); (3) nepedymosoro
3aCTOCYBaHHSI I[i€1 CAHKIIT 10 BU3HAYCHUX Cy0’ €KTIB € HAKIJIaJCHHS HAa HUX CAHKI1
y BUAl OJOKYBaHHSI aKTUBIB y TIOPSJIKY, BU3HAYCHOMY 3aKOHOM; (4) 3aCTOCYBaHHS
CaHKINI 3MIMCHIOETHCS 6 no306HOMYy nopsoky Ha miactasi pimenHs BAKCy mpo
3aCTOCYBaHHSA Li€i CAaHKLIi 3a 3asBOIO LIEHTPAJILHOIO OPraHy BUKOHABYOI BIaH, 1110
3a0e3mneuye peaizaliio JAepKaBHOI MOJITHUKU y cepi CTATHEHHS B JOXiJ JepiKaBU
aKTHBIB 0Ci0, MO0 SKUX 3aCTOCOBAHO CaHKIIii; (5) 11 3acTOCYBaHHS 3MIHCHIOETHCS
B TIOPSAKY CaMOJIOTIOMOTH Ta Ma€ Ha MET1 BiJIIKOJAYBaHHsS 30MTKIB Ta BiTHOBICHHS
MOPYUICHWX TpaB Ta CBOOOJ, 3aKOHHHMX IHTEPECiB JIIOAWHU Ta TPOMaJsHHHA,
CyCHiIBCTBA Ta IEPKABH.

BucHoBku i mpono3unii. TakuM YWHOM, CTSITHEHHS B JOXIiJ JAepKaBU aKTHBIB
MiZICAHKIIIMHUX 0Ci0 32 CBOEIO TPABOBOIO MPUPOJIOI0 MOXKe OyTH BH3HAYCHA SIK BUJ]
HaIllOHAJIbHUX CaHKIH, 110 3aCTOCOBYETHCS 68 HO306HOMY NOpsOKy Ha TiICTaBi
pilieHHs Cyny B mepiog Iii MpaBOBOTO PEXHMY BOEHHOIO CTaHy, a Yy BHIIAIKax
BU3HAUYEHUX 3aKOHOM, W Ticlsi WOTO TPUIUHEHHS YW CKAacyBaHHS, MO (i3WIHHX
Ta IOPUANYHUX OCI0, SKi CBOIMH JisIMH CTBOPHIIM CYTTEBY 3arpo3y HaIllOHAJIbHIN
Oe3meli, CyBEpeHITETY UM TepUTOpialibHIH HislicHOCTI YKpaiHu (B TOMY YHCII HUIIXOM
30poiHOI arpecii UM TEpOPUCTHYHOI iSUTBHOCTI) a00 3HAYHOIO MIPOIO CIIPHSUIN (B
TOMY YHCII IIJISTXOM (DiHAHCYBaHHS) BUMHEHHIO TaKUX i IHIIAMA 0CO0aMH, Y TOMY
YHCIi 10 Pe3UIEHTIB y po3yMiHHI 3akoHy Ykpainu «IIpo ocHOBHI 3acagu mpumy-
COBOTO BWIJIyYEHHSI B YKpaiHi 00’€kTiB mpaBa BrnacHocTi Pociiicekoi denepanii Ta
il pe3mmeHTiB» (WiACaHKIIIHI 0COOM), Mmicis HaKJIaJCHHA HAa HUX CAHKINI y BHII
OJIOKyBaHHS aKTUBIB y THOPSJIKY, BU3HAYCHOMY 3aKOHOM, 3 METOIO BiAIIKOAYBaHHS
30UTKIB Ta BiJIHOBIICHHS MOPYIICHUX TPaB Ta CBOOOJI, 3aKOHHUX 1HTEPECIiB JIIOIUHU
Ta IPOMAaJITHUHA, CYCITIJILCTBA Ta JIEPIKaBH.

3aKoHO/aBYE 3aKPIIMJICHHSI BKa3aHOTO TIOHSTTS 3a0€3MeYUTh 4iTKy HOPMAaTUBHY
BHU3HAYCHICTh, 3aKpIMMBIIM OCOOIMBOCTI 3MICTy IIBOTO IOHSATTS Ta MPaBOBOI
MIPUPOIU CAHKIIII Y BUAI CTATHEHHS B AOXiJ Jep’KaBH aKTUBIB ITiICAHKIIHHUX OCIO,
SK BUAY «HaLliOHAJIBHOI CaHKILII», 3 OISy HA 0COOJIHMBY 3HAUMMICTh 3aCTOCYBAaHHS
HaI[lOHAJIBHUX CAHKI[IN JJIs 1[iJIeH BiTHOBJICHHS YKpaiHU Ta MOJaJIbII0T KOMIIEHC Al
3aBIaHuX 30WTKiB. O3HAYeHE 3YMOBIIOE TEPCIEKTHBU TMOAAIBIINX TOCHIKEHb Y
i chepi mUTaHb HAaNpaLIOBaHHS €()EKTUBHOIO MEXaHi3My BHUKOPHCTAHHS TaKOTO
THCTpYMEHTY JJISl M ITPUMKHA MUPY Ta 0€3TEeKH B MaliOyTHHOMY.
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RECOVERY OF ASSETS OF SANCTIONED PERSONS
TO THE STATE REVENUE AS A SANCTION: LEGAL NATURE

Summary

The article investigates the legal nature of the sanction in the form of confiscation
of the assets of the sanctioned persons into the state income, as an object of application
by the High Anti-Corruption Court.

It was established that the current legislation of Ukraine lacks a clear definition of
the legal category of “sanctions”, as well as a conceptual justification of its legal nature
and a unified approach to its understanding, which necessitates the need, first of all,
for their scientific development, which is extremely important in the conditions of the
legal regime of military state.

It has been established that in scientific legal literature, the legal category “sanction”
is studied mainly through the prism of the theory of the structure of legal norms and legal
responsibility, as well as certain aspects of its implementation, which is characterized
by controversy regarding the compliance with the principle of legal certainty, given the
application of one legal category for institutions of law that are different in their legal nature.

The expediency of considering the legal nature of sanctions, which is the subject of
this study, through the prism of the state sanctions policy, and defining them as national
sanctions, with the aim of distinguishing their features and separating them from the
legal institution of sanctions developed by the theory and practice of international law,
is substantiated.

The author’s definition of the legal category “national sanctions” is proposed.
The peculiarities of the legal nature of the sanction in the form of confiscation of the
assets of the sanctioned persons into the state income, as an object of application by the
Supreme Anti-Corruption Court, which is proposed to be defined as a type of national
sanctions, applied in a legal action based on a court decision during the period of the
legal regime of martial law, are highlighted, and in the cases specified by law, and after
its termination or cancellation, to individuals and legal entities whose actions have
created a significant threat to the national security, sovereignty or territorial integrity
of Ukraine (including through armed aggression or terrorist activity) or contributed to
a significant extent (including through financing) the commission of such actions by
other persons, including residents within the meaning of the Law of Ukraine “On the
Basic Principles of Forcible Expropriation in Ukraine of Objects of Property Rights
of the Russian Federation and its Residents” (sanctioned persons), after imposing
sanctions on them in the form of freezing of assets in the manner specified by the
Law, with the aim of compensation for damages and restoration of violated rights and
freedoms, legitimate interests of a person and citizen, society and the state.

Keywords: sanctions, national sanctions, martial law, sanctions policy, collection
of assets of sanctioned persons into the state income, High Anti-Corruption Court.
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3AXHCT MPOKYPOPOM ITPAB JITEM ITPEJICTABHUIIbKUMHA
3ACOBAMMU: NOIIYK IHTEPECIB JEPKABU

VYV cTarTi BHCBITIIEHO IesAKi OCOOTMBOCTI 3aKOHOMABYOI PETIAMEHTAIlI] 3aXUCTy
MIPOKYPOPOM TIpaB JIiTeH MpeICTaBHUIIBKUMH 3ac00aMU Kpi3h MPU3MY CYIOBOI IpaK-
THUKH CTOCOBHO BU3HAYCHHS IHTEpECY JIepKaBH y 11iit chepi.

MeTor0 CcTaTTi € BUOKPEMIICHHST 0COOMBOCTEH 3aKOHOIABYOI peryiaMeHTaIlii pe-
anmizauii GpyHKuii npokyparypu 3 NpeAcTaBHULTBA iHTEPECIB AepKaBH B Cyai y cdepi
OXOpPOHH JUTHHCTBA, 30KpeMa TPH 3BEPHEHHI JI0 CYy 3 M030BaMH MPO 3000B’3aHHS
BXKUTH 3aXOIliB IO HapaxyBaHHS Ta 3MIHCHEHHS HEOOXITHUX BHILIAT, MPAKTUKH HOTO
3aCTOCYBaHHS, a TAKOK BHECEHHS MPOIIO3UIIIH MO0 MiABUINEHHS €(heKTUBHOCTI Me-
XaHi3My 3aXHCTY TpaB JIiTel 3ac00aMu MPOKYPOPCHKOTO MPEICTABHHUIITBA.

KoncTaroBaHo HETOCKOHANICTh 3aKOHOAABUOI peryIaMeHTallii MpeCcTaBHUITLKOT
(dyHKIIT TPOKypaTypH, IO 3BYXKYE ii IPaBO3aXMCHUH TOTEHINIAN, a TAKOXK ITOCIA0I0E
MPaBO3aXUCHUN MEXaHI3M Y IIJIOMY, OCKUIBKH B MPOIIECi peatizailii mpecTaBHUIb-
K01 (DyHKITIT TIPOKYpOpH iMeHTU(IKYIOTh MPOTAINHN Y 3aKOHOMABYIN perTaMeHTaii
JIepKaBHOI MOJITHKH y c(epl OXOPOHW JUTHHCTBA, @ TAKOXK IiJCHIIOIOTH CHCTEMY
0e30T1aTHOI MTPaBHUYOT IOTIOMOTH CTOCOBHO JIiTeH 3aco0amMM MpeACcTaBHUIIBKOTO Xa-
pakrepy.

JloBeneHo, mo HEeJOCKOHAIICTh 3aKOHOJABCTBA Ta BiJCYTHICTh CTAaJNOl W OIHO-
3HAYHOT CY/IOBOI IIPAKTUKU CTBOPIOIOTH CKIJIATHOII Y peatizallii mpoKyparyporo (hyHK-
ITii TpeICTaBHUIITBA IHTEPECIB AepkaBu Y chepi OXOPOHH TUTHHCTBA.

CdopMylIbOBaHO aBTOPCHKUN KOHIIENT MPOKYPOPCHKOTO IMPEICTABHUIITBA Y
chepi 0OXOpOHU AUTHHCTBA, MiJ] SKUM 3aIIPOMOHOBAHO PO3YyMITH 3/1iICHIOBaHY CIie-
iaTbHO YIOBHOBAXEHUMHU Cy0’ €KTaMH — IOBEHATLHUMH IIPOKYPOPAMU AisUIbHICTH
3 I[IHHICHO OpPi€HTOBAaHMM COLIAJILHUM CIPSMYBaHHSIM Ha peali3alilo npaB IUTH-
HU Ha JXUTTS, OXOPOHY 3/I0pPOB’S, JiKyBaHHs, BiIMIOYNHOK, OCBITY, COIlialbHE 3a-
Oe3TedeHHs, BCeOIYHUI PO3BUTOK Ta BUXOBAHHS B CIMEHHOMY OTOYCHHI, a TAKOXK
Ha 3aXUCT IHTEpECiB AepXKaBu y Uil cdepi sIK cTpaTeTiuHOTO 3arajlbHOHALIOHATb-
HOTO TIPIOPHUTETY.

3 METO¥O MiABUIIEHHS €(PEKTUBHOCTI 3MIHCHEHHSI TPEICTABHUIIBKOI TISITEHOCTI Ta
JI€BOCTI 3aXMCTY 1 3a0e3MeUeHHs paB AiTell y wiil cepi 3anporIoHOBaHO BHECTH Bijl-
MOBIJ/IHI 3aKOHOJIaBYl 3MIHH JI0 MEXaHI3My HapaxyBaHHsS Ta 3JIHCHEHHS BIAMOBITHUX
BHIUIAT IITSIM-CHPOTaM Ta JIiTsIM, T030aBJIEHUM OAaThKIBCHKOTO ITIKITYBaHHS.

© O. M. Kpacuoxon, 2024
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KuarouoBi cioBa: npoxyparypa; mpoKypop; MpeICTaBHUITBO iHTEPECIB AepiKa-
BH B Cy[i; iHTepeCH Jiep)KaBu y cdepi OXOpOHH JUTHHCTBA; OOTPYHTYBAaHHS Ii/ICTaB
MIPEJICTAaBHUIITBA; IHTEPECH JIiTEH; NITU-CHPOTH; JIiTH, M030aBlieHi 0aThKiBCHKOTO TIi-
KJTyBaHHSI.

MocTranoBka npoodaemu. [lopHOMacmTabHA BiliHA JTOIATKOBO IMiTBEPMIIA CTaH
HE3aXUIIECHOCT] Ta KPalHbOT HEOOXIIHOCTI Yy 3aXUCTI HAWBPa3JIMBIIIOT BEPCTBU CyC-
MJIBCTBA — JIITEH SIK HEBiI €MHOI CKIIaI0BO1 IHTEPECIB IepkaBU y cepi OXOpoHH JTH-
TUHCTBA, 31lICHEHHS MTPEACTABHHUIITBA SIKMX Y CY/i, B TaK 3BaHUX BUKIIOYHUX BUTIA/I-
Kax, TIOKJIaJICHO 3aKOHOJIABCTBOM CaMe€ Ha OpTaHu MPOKypaTypH.

Tak, 3a HassBHUX TMOBHOBAKEHH 3 TOYATKy POKY CTAaHOM Ha BEPECEHb IOBEHAJIb-
Hi IpoKypopu npexa’siBunu nonaa 600 mo3oBiB Ha cymy 7,5 MIpA TpH. 3a KOXKHUM
M030BOM IIPOKYpOpa y cdepi OXOPOHM JUTHHCTBA MPSIMO YU OTOCEPEKOBAHO CTOITh
TUTHHA, 9Wi TIpaBa Ta iHTEpecH MoTpedyroTh 3axucty. Hapasi mo3oBu mpoxypopiB y
cdepi OXOpOHM TUTHHCTBA CIIPSIMOBAHI Ha: 30epeKeHHsI MEPEsKi 3aKIa/liB OCBITH, 0XO-
POHU 370pOB’S, BIJTIOUNHKY, O3/I0POBJICHHS; HEJIOMYIICHHS HEL[IIbOBOTO HE3aKOHHO-
rO BUKOPHCTAHHS MaifHa Ta 3eMeJbHUX JUISTHOK 3a3HaY€HUX 3aKJIaJIiB Ta OFOPKETHIX
KOLITiB, 30KpeMa MpH MPOBEACHH] MyONiYHMX 3aKyIiBeNb Ui MOTPed HUX 3aKiIaiB;
OCKap)KeHHS HE3aKOHHHUX Jil abo 0e3/isIbHOCTI YIOBHOBaXKeHUX opraHiB. OqHaK y
MIPAKTHYHIH AiSUTBHOCTI TPOKYPOPH BUABIISIOTH HEJOMIKH IPABO3aXHCHOTO MEXaHI3MY
y 1iit cdepi, 30kpema y cepi npaBoBUX BiAHOCHH 3 IPUBOAY HapaxyBaHHs Ta 3/il-
CHCHHSI BU3HAYCHHMX 3aKOHOJIABCTBOM BHILIAT JITSAM - CHPOTaM Ta JITsAM, M030aBiie-
HUM OaThKiBCHKOTO MIKITyBaHHSA. Tak, 3 BU3HaueHor ctarreio 1 3akony Yikpaian «IIpo
npokyparypy» [1] MeTolo — 3axucTy mpaB i CBOOOA JIIONUHM, 3arajlbHUX IHTEPECiB
CYCHIUJIBCTBA Ta JIEpP’KaBH — IOBEHAIbHI MPOKYPOPH TNpe] SBISIFOTh TI030BH HA 3aXUCT
COLIaJIbHUX TIPaB JITEH-CUPIT Ta JiTeH, M030aBIeHNX 0ATHKIBCHKOTO MIKITyBaHHS.

Jlyis BUpIIEHHS] BUKIIIOYHOI MPaBOBOI MPOOJIeMH NpU pO3MIIsiAl CIpaB Takoi Ka-
teropii O¢ic ['eHepanpHOro MPoKypopa 3BEpHYBCS 3 BIAMOBIIHUM KIOMOTAHHIM JI0
Bepxosnoro Cyny, sikuii ioro 3agoBonsHIB. OnHak Benmka [Tanara Bepxosroro Cyny
He nmofayuiia nepeayMoB Uisl BUPIIIEHHS BUKIIOYHOI MPaBOBOI MpoOiIeMu o0 Ho-
LIMPEHHS TOHATTS «IHTepec IepaBu» Ha chepy OXOpOHM NTUTHHCTBA Ta MIONO TMiJ-
CTaB JIJIsl IPEICTAaBHUIITBA.

3a3HauyeHe JI0IaTKOBO CBIAUUTH PO HEOOXiTHICTh MOAAIBIIOT HAYKOBOT PO3POOKH
SIK IPEACTABHUIIBKOT (PYHKIIIT, TaK i cepr OXOPOHU JUTUHCTBA, IO HAJAT MOXKE JIsIT-
TH B OOTPYHTYBaHHS BiJIIOBITHUX MPOIECYATbHHUX JTOKYMEHTIB IIPOKypopa.

AHaJi3 ocTaHHix qocaimkens i mydaikamiii. [IpencraBHuIbKa QYHKIIIS TPOKY-
parypy HEOIHOPA30BO CTaBajia MPEIMETOM HAayKOBHX JUCKYCil 0ararb0X HAyKOBIIIB,
3okpema: S1. O. bepnasioka, K. A. I'yze, O. B. [lparan, I. B. [lonosa, M. B. Pynenka,
M. M. Credanuyk, B. B. Cyxonoca, O. O. TamoxHi Ta inmmux. [IpaBa aiteit BXognim y
chepy HaykoBHUX iHTepeciB, 30kpema H. B. Bonkoroi, H. M. Kpecrorchkoi, O. O. Ha-
Bporpkoro. IIpum mpboMy OCOOMHMBOCTI TPaBOBOI perTaMEHTAIil MpeACTaBHUIIEKOT
¢$yHKUiT y cdepi 0XOpOHH AUTHHCTBA, 30KpeMa MpU 3BEPHEHHI A0 CyAy 3 M030BaMH
po 3000B’sI3aHHS YIIOBHOBAXCHUX OPraHiB 371MCHUTH HAJIe)KHI BHUILIATU JITSIM-CH-
poraM Ta JiTsM, T030aBJIeHNM 0AaThKIBCHKOTO MIKIIYBaHHS, a TAKOK aKTyaJIbHA CYIOBa
MIPaKTHUKa 3yMOBIIOIOTH MOTPeOy y JOAATKOBOMY JOCIHIPKCHHI MUTAaHb IPEICTaBHU-
LTBa TIPOKYPOPOM IHTEpECIB JiepKaBu came y cdepi OXOpPOHU JUTHHCTBA 3a]UIsl BJIO-
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CKOHAJICHHS TIPE/ICTABHUIIBKOT (YHKIT MPOKYpaTypH SIK CKIIAJ0BOI MPaBO3aXUCHOTO
MeXaHi3My YKpPaiHChKOi JepKaBH.

MeTo10 cTaTTi € BHOKPEMIICHHS OCOOMMBOCTEH 3aKOHOaBYO1 periaMeHTalil pe-
amizanii GpyHKIii mpokyparypu 3 mpeACcTaBHUIITBA iHTEpPECiB IepKaBH B cyi y chepi
OXOPOHU AUTHHCTBA, 30KpeMa IPHU 3BEPHEHHI [0 CYIy 3 1030BaMH NP0 3000B’s3aHH:
BXKUTH 3aXO[iB 10 HapaxyBaHHS Ta 3A1MCHEHHs HEOOXiTHHWX BUIUIAT, IPAKTHKH HOTO
3aCTOCYBaHHS, a TAKOXK BHECCHHS MPOIO3HUIIIH 100 MiABUILEHHS ¢()EKTUBHOCTI Me-
XaHI3MY 3aXHCTy TIpaB JiTeH 3aco0aMu TPOKYPOPCHKOTO TPEACTaBHUIITBA.

Buxkuiaa ocHoBHOro marepiany. [lutanns 3axucTy npas AiTeH NpeIcTaBHULBKH-
MU 3aco0amu repeOyBae Iij] MOCTIHHO yBarow Npokypopis. [ eHepaibHU TPOKYPOP
Ha KOOpAWHAIIHIH Hapadi KepiBHUKIB IPaBOOXOPOHHUX opraHiB 9 mmororo 2024 poky
3aXMCT JiTeH Ha UEeH piK Ha3BaB OJHUM 13 KIIFOUOBHX MPIOPUTETIB AJIsl BCIX MIPABOOXO-
POHHHX opraniB Ykpainu [2].

Binmosigao no Hakazy ['eHepanpHOTO TpoKypopa «IIpo ocobmmuBOCTI BUKOHAHHS
(GyHKUIM poKypaTypH 3 NUTaHb 3aXUCTy 1HTEpECiB JiTel Ta MpOTUAil HACHUIBCTBY»
Bix 4 muctonana 2020 p. Ne 509 roBeHaIbHI MPOKYPOPH 3a0€3MEUYIOTh 3IIHCHEHHS
MPEICTAaBHHUIIBKOT TISTTHHOCTI IIIOJI0 3aXUCTY IHTEPECIB JIEpKaBU Y cepi OXOPOHH H-
THUHCTBA 3 METOIO 3a0€3MeYeHHS TOBHOLIHHOTO JKUTTSI, BCEOIYHOTO BUXOBAaHHS 1 PO3-
BUTKY JiTeH Ta 3axucty ixHix mpas [3].

Taxum arHOM, 3a0€3Me4eHHsT YMOB ISt KOM(OPTHOTO Ta OE3MEYHOTO KHUTTS JH-
TUHH, 11 pO3BUTKY, OCBITH, XapuyBaHHSI, JTIKyBaHHS, BiAMIOYMHKY, COLIAIBHOTO 3axHC-
Ty € 00OB’SI3KOM OpraHiB JIepKaBHOI BIaJM Ta OPraHiB MiCIIEBOTO CaAMOBPSIAYBaHHS,
SIKi, CEepeT 1HIIIOT0, MAIOTh PearyBaTH Ha BHSBJICHI TOPYIIICHHS.

VY Mexax HasBHUX MOBHOBaXKeHb, BU3HaueHUX cT. 131-1 Koncturyuii Ykpainu,
ct. 23 3akony Ykpainu «IIpo npoxyparypy», ct. 53 KAC VYkpainu, ct. 56 LIIK Vkpa-
fan, ct. 53 I'TIK Ykpainu, opranu npoKyparypyd akTHBHO Ta €(EKTHBHO BXKHBAIOThH
3aX0JH ISl 3aXUCTY 1HTEPECiB AepKaBH y chepi OXOPOHU TUTHHCTBA.

VY cyuacHii HayKOBi# JIiTepaTypi cepea TeHICHIIA PO3BUTKY KOHILEHTYaJIbHOIO
0OTpyHTYBaHHS MPEACTABHUIBKOI (DYHKIII] MMPOKypaTypu B YKpaiHi BHOKPEMITIOIOTD,
30KpeMa HeBIAMOBIAHICTh 3aKOHOABYOI perfiaMenTaii i€l GpyHKuii KOHCTUTYLIHHUM
MOJIOKEHHSM CTOCOBHO 00CATY 00’€KTa MPOKYpPOPCHKOTO MPEICTABHUITBA, & TAKOK
TTOJIIPHICTh TOKTPUHAIBHHUX TMOTISIIB Ha 00’€KT Ta OOCST MPOKYPOPCHKOTO IIpel-
CTaBHMLTBA, 3yMOBJICHA TXHBOIO HEUITKOIO HOPMAaTUBHOIO BU3HaYeHIcTIO [4, c. 169].
BomHouac kpi3b NpuU3My CyZIOBOT MPAKTUKKA BUOKPEMITIOIOTH TaKi TEHACHIIT pO3BUTKY
aKTyaJIbHOTO KOHIIETITY TPEJCTaBHUIIBKOI (DYHKIIIT MPOKYpaTypH, SK BiACYTHICTD Of-
HOMAaHITHOTO PO3YMiHHS KaTeropii «iHTepecH AepkaBu» K 00’ €KTa MPOKYPOPCHKOTO
MPEACTABHUIITBA, & TAKOXK (POPMYBaHHS MOJSIPHUX CYJOBUX KOHLEMIIH BUKIIOYHOCTI
MIPOKYPOPCHKOTO MPEACTaBHUIITBA [5, . 122].

O3HaveHi TeHJEHIIi PO3BUTKY aKTyaJbHOTO KOHLENTY MPEACTaBHUIBKOI (QyHK-
il MPOKyparypH, 3yMOBIIEHI IOTPEOOI0 ONTHMI3yBaTH MOBHOBAXKCHHS MPOKYpaTypH
B YKpaiHi o3a Mexamu cepr KpUMiHAIBbHOI FOCTHIIII, y TOMY 4HcHi y cepi oxopo-
HU TUTHHCTBA, PU3BOIATH 10 CYNEPEUIMBOI CyJ0OBOI MPAKTUKU CTOCOBHO peatizamii
MPOKYpaTyporto miei PyHKIIT y chepi OXOpOHU TUTHHCTBA.

Tax, BepxoBuuii Cyj y ckiajii cyAoBOI MaiaTH 3 pO3MISILY CHpPaB MO0 3aXHUCTY
couianbHux mpas Kacaniitnoro agminictparusHoro cyny 19 6epesns 2024 poky pos-
isiHyB cripaBy Ne 340/11/23 3a nozoBoM OiiekcaHAPIBCHKOT OKPYKHOT IPOKypaTypu
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KipoBorpascbkoi 00macTi B iHTepecax Jiep:kaBu B 0¢001 [1eTpiBChKOT CeMUIHOT pau B
0co0i cTpykTypHOTO Tiapo3ainy Cioyx0u y cripaBax niTei 1o Bimminy ocsitu lletpis-
CBHKOT CEJMIHOI Pajy PO BU3HAHHS OE3isUIbHOCTI MPOTUIPABHOIO 1 3000B’I3aHHS
BUIUIATUTH BUITYCKHUKAM — JITM-CHPOTaM Ta JIITSIM, 1M030aBJICHUM 0aThbKiBCHKOTO
MIKITyBaHHS, OJHOPAa30BY TPOIIOBY JOTIOMOTY BiAMOBIAHO 10 CT. 8 3akoHy YKpaiHu
«IIpo 3a0e3neyeHHst opraHizauiiHO-IPaBOBUX YMOB COLIAJIBHOTO 3aXUCTy JiTeH-CH-
piT Ta mitei, mo30aBieHNX OaThKIBChKOTO MiKiyBaHHs» Big 13.01.2005 p. No 2342-
IV (mami - 3akon) [6], 3a pe3ynbpraTaMy SKOTO 3a3HAYHB, IO IHTEPEC ACPIKABU OXO-
IUTIO€ CycniibHi (myOuivHi) iHTepecH, TOMY MPOKYPOp MOXKE 3aXHUILATH i CyCHUIbHI
IHTepecH, 30KpemMa rpoMaJi, 3 THX CaMUX IiJICTaB, 1o | iHTepecu aepxasu (1. 53) [7].

[Ipu poMy cymoBa manara TakoXK HAroJoCHia, IO iHTepec nepkaBu y cdepi
OXOpPOHHU AMTHHCTBA — Li¢ MyONiUHUI iHTEepec y MUPOKOMY HOro po3yMiHHI (TOOTO
IHTEpeC MI0/I0 YiTKO HEBU3HAYEHOTO IIMPOKOT0 KoJia 0Ci0), HATOMICTh 1HIMBIyaaIbHO
BHpaKeHi IIpaBa Y¥ iHTEPECH KOHKPETHUX 0CI0 HE MOXKYTh 3aXUIIATUCH TIPOKYPOPOM
B 00paHMii HUM CIOCIO IIISIXOM MpPEACTAaBHULITBA IHTEPECIB AepKaBU, OCKIIBKH Iy-
OJTIUHMIA 1HTEpeC CKIaJacThCsl 3 IHTEpECiB JiepXKaBH, 1i OpraHiB 1 MocasoBux ocio, a
TaKOX 1HTEPECIB CyCIUITLCTBA, TOMI K IPUBATHUH iIHTEpEC — 1€ 3aBXK/IM IHTEepEC OKpe-
Moi ocobu (11. 133) [7]. Take TBepaKSHHS, Ha HAIII MTOTJISI, BUAAETHCS IUCKYCIHHUM B
ACIIEKTI 3aXHCTY MPaB JAiTeH, OCKIIBKH cepa OXOPOHU AUTHHCTBA MOBUHHA BKITIOYATH
B ceOe 0OMIBI CKIIA/IOBI: 1 Iep)KaBHY, i MPUBATHY. 3 I[LOTO MIPUBOAY y HAyKOBii IOpH-
JUYHIN JliTepaTypi 3a3HAYAETHCS PO MMOEIHAHHS 3MICTOBUX HANPSMiB I0BEHAJILHOTO
Ipapa, 30Kpema 5K «... HEPO3pUBHE JIAJICKTUYHE MMOETHAHHS MyOIIYHO-TIPABOBUX Ta
MIPUBATHOIIPABOBHUX 3acal, SKE «3HIMaE» TPAIUIIIHHY TUXOTOMIIO ITpaBa, Mo Ja€ MOXK-
JMBICTh IOBEHAJILHE MIPABO 3apaxyBaTu J0 TPEThOI MPaBOBOI CIIIBHOCTI — COILli€TaIb-
HOTO ITpaBa, 10 € MOEHAHHIM raly3ei 1pasa, siki «00CIyTroByIOThY )KUTTEBI MOTPeOU
IHAMBIMIB y eeKTHBHIN Oe3neduHiil mparli, 3MiCTOBHOMY JTO3BLUII Ta MIOBHOIIHHOMY
BiJMIOYMHKY, OXOPOHI 3J0POB’sl, AOCTaTHLOMY >KUTTEBOMY PiBHI» [8, c. 5, 16].

[puBaTHa CKJIa0Ba OXOPOHU JUTHHCTBA O3HAYaE, 110 IHTEepec, IPaBo, MOTpeda KOH-
KPETHOI TUTHHH € il 0COOMCTUM TIpaBOM, IHTEPECOM, CBOOOJIOIO, ITOTPEOOI0, BOHA OCO-
OMCTO y HUX 3alliKaBlIcHa Ta € iX «BUrogoHalOyBayeM». BomHouac 3a0e3neueHHs iXHBOT
peaizarii Ta OTpHIMaHHS IUTHHOIO CTAHOBUTH IMEPEAyCiM JepKaBHy cKianoBy. [Ipu 1p0-
My Jiep’KaBHa CKJIa10Ba OXOPOHH JMTUHCTBA O3HAYAE SIK 3a0€3IICYESHHS TOTPUMAHHS [PaB,
iHTepeciB HEBU3HAYEHOTO KoJIa AITeH — CYCHIBHOTO iHTepecy, TaK i 3a0e3neueHHs pH-
BATHOT'O TpaBa, iIHTepecy KOXKHOI OKpeMOi AUTHHH, TPYIIH JIITEH, HE3aJIeXKHO BiJl TOTO, UM
1Ie TUTHHA BPa3JIUBOI KaTeropii 4M yMOBHO OJIArOIIONYYHOI, 3 OIVIALY Ha T€, III0 B yMOBaX
POCIHCBKOT arpecii KokHa YKpaiHChKa TUTHHA € TIOTEPIILION0 BiJ] BiHMU.

[Ipo Te, 1110 3aXKCT 1 OXOPOHA MPaB JITEH € MisIBHICTIO 1 CYCIIIBbCTBA, 1 JICPKaBH,
crpaBemuBo 3a3Havae . O. Pe3nik: «OXopoHa i 3aXHCT MUBIILHUX IPAB 3arajioM Ta
0COOMCTHX HEMaHOBHX NpaB JTUTHHHU 30KpeMa € YacTHHOIO (PYHKIIH He JuIIe Jaep-
KaBH, a U JISIIBHOCTI YChOTO TPOMAJITHCHKOTO cycriibeTBa. Cy0’eKTHBHE LUBLIBHE
IIpaBo, BU3HAHE CYCHIIBCTBOM Ta 3aKpIiTUICHE Y 3aKOHOAABCTBi, Ma€ OXOPOHATUCH HE
JIMIIE CYCIIBCTBOM, a B IIEPIIY YEPTy, ACPKABOIO K CyO’ €KTOM, HaIileHUM (yHKIi-
€10 OXOPOHH 1 3aXUCTY IPaB i cBOOOJ rpoMaisiH Ta iHIKX cy0’exTiB» [9, ¢. 109].

B acmekTi mpOKypOpCHKOTO MpPEICTABHULTBA IIPH HAINPAIIOBAHHI KOHLETY-
QIBHOTO MigXoay 10 (OPMYJIH MPEACTABHHIITBA IHTEPECiB TPOMAIsiH y HayKOBIH
IOPUIIMYHIN JTiTepaTypi BHCIOBIIOIOTHCS MPOTO3UIIT PO BHUIIPABAAHICTH MiIXOMY,
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3a SKHM «... IiJ] 3aXUCT MOBHHEH MiANajaTH came iHTepec Tiel kareropii oci0, ki
HE MOXYTh CaMOCTIMHO 3a0e3MeunTH HOro 3IiMCHEHHS Ta 3aXHUCT, Y pe3yJbTari
4oro BiH cTae iHTepecoM myOmiyHuM. ToOTO 3a OCHOBY MOBHHEH OpaTtHcs He (akT
HACTaHHS TOBHONITTS, a came (akTHYHA 3[aTHICTh peai3yBaTH Ta 3aXUCTUTH
BiacHu# iHTepecy [10, c. 169]. BBaskaeMo TOMUIBHAM JOJATH A0 i€l GopMyITH TaKokK
BCMAHOBICHHS HeeeKMUBHOCII eleMeHMi8 NPABO3AXUCHO20 MEXAHIZMY, SIKI NOBUHHI
Oy peanizyeamu C6iti NPAGO3AXUCHUL NOMEHYIan wodo 3axucmy npaé oimetl (TyT 1
nam BugiieHo MHOI0 — O. KpacHOKOH), 110 AEMOHCTPYE aKTyallbHA CyA0Ba MPAKTHKA.
Tak, y sragyBaniii Bumie Iloctanosi Bepxosnoro Cyny y cmpasi Ne 340/11/23 6yno
KOHCTaTOBaHO, 1110 00paHUii MPOKYPOPOM CIOCIO 3BEPHEHHS 70 CY/1y 3 IOCUIIAHHSAM Ha
TIePIIHNA BUKITIOYHUHA BHIIAIOK (SIKIIIO 3aXUCT ITUX IHTEPECIB HE 3MIHCHIOE a00 HEHAIEK-
HUM YHHOM 3JiHCHIOE OpraH JIepKaBHOT BJa 1, OpraH MiCIIeBOTO CaMOBPSAYBaHHS YU
IHIIMN Cy0 €KT BJIaJHUX MMOBHOBAXEHb, 10 KOMIIETEHIIIT SKOTO BIAHECEHI BIIOBIIHI
MTOBHOBAYXCHHSI) HE CIIPSMOBAHMIA Ha 3aXUCT IHTEPECIB JIepKaBU Y chepi OXOPOHH 1~
TUHCTBA JUISL COIIAIbHOTO 3aXKCTY JITSH-CUPIT Ta JiTeH, M030aBleHNX 0aThKiBCHKOTO
MIKJTyBaHHs, 8 HAPaBJICHUH Ha 3aXKCT OXOPOHIOBAHOT'O 3aKOHOM 1HTEPECY KOHKPETHO
BH3HAUCHUX 0Ci0, y cnocib ghaxmuuno nadanms npasHu4oi 00nomozu maxkum ocooam,
wo He y3eo0acyemncs i3 Koncmumyyicio Ykpainu ma e8poneticbKumu cmaoapmamu
6 UYACMUHI NOBHOBANCEHb, AKUMU HAOLIEHUl NPOKYPOp w000 NpeoCmasHUymed
NPOKYPOpOM iHmepecie Oepocasu & cyoi ma cei0uums npo HAMA2AHHA NPOKYpopa
NOBEPHYMUCL 00 MAK 36aH020 3a2anbHoco Hazasdy (m. 135) [7]. Bomgnowyac Bepxo-
BHUI CyJ 3a3Ha4MB, 110 3 METOIO 3a0e3IeueHHS IPEICTABHUITBA iHTEPECiB TPOMa/IsH
y cyai 1 BomHOYaC 3MEHIIIEHHS TOBHOBa)KEHB MPOKYpOpa y Mil cepi 3aKOHOTaBCTBOM
nependadeHo MOCHIICHHS POJIi IHCTUTYTY O€30IUIaTHOI MPAaBOBOi JOMOMOTH HIJISIXOM
BHECEHHs 3MiH 10 3akoHy Ykpainu Bix 02.06.2011 p. Ne 3460-VI «IIpo Ge3orumaTHy
MIPaBOBY JOMOMOTY», 33 TIPABUJIAMH SKOTO MPaBO Ha O€30TIaTHY BTOPUHHY IPAaBHUTY
JIOTIOMOTY 3T1THO 3 IIMM 3aKOHOM Ta iHIIUMH 3aKOHAMH MAlOTh Y TOMY YHCH1 JiTH-CH-
pOTH uH AiTH, 1030aBJIeHI 0aThKIBCHKOTO MikiayBaHHs (1. 136) [7].

IIpore BapTo 3ayBakWTH, IO HAJAHHA TaKOl JOMTOMOTH Ma€ 3asiBHUIIBKUI TPUH-
LU Ha BIAMIHY BiJ 3A1HCHEHHS MPOKYPOPOM NpeacTaBHUUTBA. KpiM TOro, mpoky-
POp, 3BEpPTAIOUHCH JI0 CYIy B iHTepecax jaepkaBu y cdepi OXOpOHHM JWTHHCTBA, HE
3B’S3aHMIA MO3MINEI0 MMO3MBadYa y crpasi. BinTak HaBiTh y pasi BiIMOBH TO3UBaya y
MiATPUMLI NPABOBOI MO3MUIII IPOKYpopa y CIpasi, BIIMOBH BiJl IT030BY cripaBa Oyje
PO3IISIHYTA O CYTi, Ta 32 HASIBHOCTI MO3UTUBHOTO CY/IOBOTO PIllICHHS IEPYKABHUHN 1H-
Tepec, SIKAH TOJIATae y 3aXUCTI iHTepeciB miTel, Oyme 3axumieHni. BomHodac muTaHHs
PO3IIMPEHHS MOXJIMBOCTEH MPEIICTAaBHUIITBA IHTEPECIB JIITeH K Cy0’eKTIB Oe301uIaT-
HOT PaBHUYOI JONOMOTH OYJIO IPEIMETOM OKPEMOTO A0CHTiKkeHHs [11].

Ha nporuBary 6auennro cynoBoro nanatoto y cripasi Ne 340/11/23 nmy6niunoro iH-
Tepecy SK IHTEpeCiB JIepKaBH, il OPTaHiB i MOCAJI0BUX OCi0, IHTEPECIiB CYCIUIBCTBA, &
MPUBATHOTO 1HTEpECy — JIMIIE K IHTepecy OKpeMoi 0COOM BapTo 3a3HAYUTH 1 MiITPHU-
Martu rpaBoBy nosutlito Benukoi [lamaru Bepxosaoro Cyny, Bukianeny y [locranosi
Big 13.02.2019 p. y cipasi Ne 8§10/2763/17, 3riiHO 3 SIKOIO 3a 3arajlbHUM BU3HAYCHHSIM
«ITyONIIYHUM 1HTEPEeCOMY € BayKJIMBI JJISI 3HAYHOI KUTBKOCTI (PI3UUHKX 1 FOPUANIHUX
0ci0 moTpedwn, AKi BIOIMOBIAHO IO 3aKOHOIABYO BCTAHOBJICHOI KOMIICTCHIIIT 3a0e3ITe-
9yI0ThCs cy0’ekTamMu myOniuHoi agMinicTpanii. Tooto, myOniuHui iHTEpeC € HE YUM
THILIUM, SIK TICBHOIO CYKYITHICTIO TIpUBATHUX iHTEpeciB [12].
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Binbmr Toro, y cripasi Ne 340/11/23 #iunocst npo He3MiCHEHHsI BUILIAT HE OHIH
TUTHHI, a AECSATHOM, SIKi IO TOTO K CTAHOBUJIM MIEBHY TPYITY CYCIIIbCTBA — AITH-CUPO-

TH Ta JAiTH, 1030aBJieHi 0aTbKIBCHKOTO MIKITyBaHHS, 3aXHUCT iHTEPECIB SIKUX Mae OyTH
i iHTEpecoM JiepKaBH 3 OISy Ha ii comiaibHy cpsiMOBaHiCTh. To % CKUTbKU AiTeH
Ma€ OXOIUTIOBATH CYCHUIBHUH 1HTEpeC, MOPYIICHHS SKOTO OYyIi0 O MmiICTaBOO I HOTO
3aXHCTy OpraHaMu Npokyparypu? HaBpsin uu me Tol BUNasoK, KO MOKHA TOBOPH-
TH TPO KUTBKICTH 1 MParHyTH 0 HAPOLTYBaHHS KUIBKOCTI MOPYIICHUX MPaB JITEH SIK
YMOBH AJIS1 BKJIIOUCHHS NIPaBO3aXUCHOIO MEXaHi3My HPOKYpaTypu. 3 IbOr0 IPUBOAY
BapTo miaATpuMaTH nosuuito cyani C. M. Yupkina, BUCIOBIEHY B OKpEMii TyMIi y Lii
CIIpaBi, 3T1JIHO 3 KOO «... 32a0e3MeUeHHs B3STHX Ha cede JiepKaBoto 000B’s3KiB IO/I0
M ITPUMKH JTITSH CUPIT, SKE IPHUPIBHIHO 3aKOHOM JI0 HaIliOHATLHOI Oe3ITekn YKpaiHu,
e(eKTHBHOCTI BHYTPIIIHBOI MOJTITUKU JeP>KaBU € HEBIAMIHHOIO CKJIQJI0BOIO «iHTEpe-
cu aepxasm» [13].

Ha namr morisin, mOHATTS 1ep>KaBHUH, MyOIiYHUHN, CYyCIIUTBHAN iHTEpec, a TaKoX
MpUBaTHUH (0COOMCTHIA) IHTEpEC MalOTh KOHBEPIEHIII0, OCKUIBKU IHTEPECH ACPiKaBU
BKJIFOYAFOTh HEOOXiTHICTh JOTPUMAaHHS 1 3aXKUCTY CYCHIUILHOTO, TPUBATHOTO iHTEpECy
1 HaBIIaKH.

OTxe, MPOBEACHUH aHaNi3 CyZOBOi MPAKTUKHU IIOJO0 3aXHCTYy IHTEpPECiB AepiKa-
BU y chepi OXOpPOHU TUTHHCTBA 3aC00aMHU MPOKYPOPCHKOTO TPEJICTABHUITBA SICKPABO
JIEMOHCTPY€E HEJOMIKU PaBO3aXMCHOTO MEXaHi3MYy, 30KpeMa JI€BOCTI IHCTUTYTY 0e3-
OIJIATHOT IPaBHUYOI JOMOMOTH, IIOJ0 3aXMCTY AITEH SIK BPa3JIMBOI BEPCTBH CYCIiIb-
CTBa, a TAKOXK HECTIPOMOKHOCTI IPOKYPOpa B yMOBAaX aKTyaJIbHOI KOHCTUTYIIIHHOT pe-
IJIaMeHTallii MpeaCTaBHUIBKOT (PYHKIIIT epeKTHBHO 3iIICHIOBATH TaKy MPaBO3aXHUCHY
JiSUTBHICTB, 10 TPU3BOJUTH A0 TOTO, IO MOPYILIEHI MMpaBa AITEH Tak 1 3aJIMIININCH
HE3aXUIICHUMH.

3 mbOTO MPUBOY MPHUBEPTAIOTH yBary OKpemi TyMKH cyaaiB BepxosHoro Cymy y
uiit cripasi. Tak, cynas Bepxosroro Cyny S. O. BepHasiok LijkoM cIipaBeiinBo CTa-
BUTh IIUTAHHS: «SIK BUIVISAA€E y il CUTYAIlT aJIMiHICTPAaTUBHUH CY[I, SIKUI MPSAMO ca-
MOYCYHYBCSI, BpaXOBYIOUH TapaHTOBaHI KOHCTUTYLiIHI IPUHLIXIIN BEPXOBEHCTRA IIpa-
Ba Ta NPIOPUTETY JIFOAUHH K HAWBUILOI IIIHHOCTI, BiJ] BUPILIEHHS CUTYalii (cropy), 3a
SIKOT JIeprKaBa, B 0c001 CTBOPEHUX HEIO Cy0’ €KTIB BIIaJJHUX TTOBHOBAXKEHb, HE BHKOHAIA
B3ATI Ha ceOe 3000B’s3aHHs 3a KoHcTHTyLIEIO YKpaiHHW, Mi>KHAPOIHUMH JOTOBOpa-
MU Ta 3aKOHaMHU YKpaiHM 3aXUILATH JiTeH, y T.4. AITeH-CUPIT Ta AiTeH, mo30aBiIeHNX
0aThbKIBCHKOTO IMIKJIYBaHHS, SKi € (aKTUYHUMHM [TO3UBAaYaMHU Y 111k cripaBi?» [14].

3acmyroBye Ha MATPUMKY TakoXk mo3ullis cynai BepxosHoro Cyny B. M. Kpas-
4yKa, IKHH B OKpeMil TyMIi CIyIIHO 3ayBayKy€ Ipo Te, 110, KOJIM y CHpaBi WIAETHCS
PO 1HIUBITyadbHO BUPAKEHI MpaBa Ta IHTEPECH ITSH-CUPIT Ta AITEH, SKi € TPETIMU
ocobamu, 11e HE YHEMOXKJIMBIIOE X 3aXHCT K IHTEpPECiB JepKaBH, a TAKOK BH3HAE
BUPIIIAIEHUM T€, Y Y3TOKY€ETHCSI 3alIPOIIOHOBAHE ITPABO3aCTOCYBAHHS 3 KOHCTUTY-
LIHHOK METO0 3aXUCTy aitedd [15].

Odic I'enepanbHOTO MPOKYpOpPa, MPOJOBKYIOUH POOOTY OO0 3aXKCTy MpPaB Ii-
TEH MpeICTaBHUIBKUMH 3aCO0aMU, TiIT0TYBaB KJIOMIOTAHHSI PO Tepeaady Ha PO3IIIs g
Benuxkoi [Tanatu cipaBu Ne 360/917/23 3a mo3oBoM CeBEPOIOHEIBKOT OKPYKHOT TIPO-
Kypatypu JIyrancekoi o0macTi B iHTepecax aep:kaBu B 0co0i Ciry:x0u y cripaBax aiTen
CeBepoIoOHEIIBKOT MiCHKOT BIFICBKOBOT aJMiHICTpAIlil 10 Iep>KaBHOTO HABYAILHOTO 3a-
knany «CeBepogoHEebKUI TPOoQeCciifHui JIilei» Mpo BU3HAHHS MPOTUIIPABHOIO Oe31i-
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SUTbHOCTI, 3000B’sI3aHHS BUMHUTH [Iii 70 3IHCHEHHS aHAJIOTTYHUX BUILIAT AiTaM. Cyj
nepiroi iHCTaHIIil, 3 SKUM ITOTOJMBCS ameINSAIiHHIA Cy/l, T030B MPOKYpOpa TIOBEPHYB
Yyepe3 HelOBECHHS MMiZICTaB 3BEpPHEHHS 10 CyAy B iHTEpecax AepkaBH. YxBajiolo Bep-
xoBHOro Cyay Bix 26.04.2024 p. cipaBy niepenano Ha po3risia Benukoi [lanaru Bep-
xoBHOTO Cy/y 3 METOIO BHPIIICHHS BUKIIFOYHOT TIPABOBOI MPOOJIEMH IIIOI0 TTOMIHPEH-
Hsl IOHSTTS «IHTEpeC JeprKaBm» Ha cepy OXOPOHH JTUTHHCTBA Ta MiJCTaB JJIs TIPE/-
CTaBHUIITBA TIPOKYPOPOM Y CyJl TAaKUX IHTEPECIB Y BUIMAJIKY, SIKIIO OPraH MiCIIEBOTO
CaMOBpSTyBaHHS He 3/IIHCHIOE (HEHAJIC)KHUM YHHOM 3/ ICHIOE ) TTOBHOBa)KEHHS I10JI0
KOHTPOJIIO 32 BUILJIATOIO OJHOPA30BOi IPOIIOBOI JOIMIOMOTH AITSM-CUPOTaM Ta JIiTAM,
1m030aBJiicHMM 0aThKIBCHKOTO MikiyBaHHs [16]. Ha sxanb, Benuka [1anara BepxosHoro
Cyny 04.07.2024 p. niiitiia BUCHOBKY, 10 HaBeneHI BepxoBHum Cymom oOTpyHTY-
BaHHS HasIBHOCTI BUKJIIOYHOI IPABOBOT TPpo0IeMH, BUPILIEHHS K01 HEOOXiHe 115 3a-
Oe3redeHHs PO3BUTKY MpaBa Ta (OPMYBaHHS €MHOI IPABO3aCTOCOBHOT MPAKTUKH, HE
CTBOPIOE IMIICTAB IS IPUUHSTTS 0 po3risiay crpasu Ne 360/917/23 [17].

HebaxaHHs1 BUKOPHCTOBYBAaTH CBOI1 MOBHOBA)KEHHS CYAOM IPOJACMOHCTPOBAHE B
i OKPEMO B3ATIH ClpaBi, [0 Ma€ CIIOHYKaTH MPOKYPOPIB 1 Hajalli 3aCTOCOBYBaTH
MPECTAaBHHUIbKI TOBHOBA)XEHHS, a BUCHUX — HAJaTH JTOJATKOBE HAYKOBE OOIPYHTY-
BaHHS NPEICTaBHULBKOT QyHKLIT y chepi OXOPOHU AUTHUHCTBA, sIKe Oy/1e OCHOBOIO IS
OOIrpyHTYBaHHS BIAMOBIIHHUX MPOIIECYAIbHUX JOKYMEHTIB IPOKYPOPIB y cdepi oxo-
POHH IUTUHCTBA Ta JJIS BiIITOBITHUX 3aKOHOMABYUX 1HIIIATHB.

OxpiM MPOAEMOHCTPOBAHUX CKJIAIHOLIIB Y MOBHOILIHHIN peai3auii npokypopa-
MU MpeJCTaBHUIIBKOT (DYHKIIIT, aHali3 HOPMATUBHO-IIPABOBOT 0a3u Ta CyJIOBOi Ipak-
THKH 3aCBITUYMB TaKOK HASBHICTH HEY3TOMKECHOCTI y TIPAaBOBIM peryiaMeHTaIlii mporie-
JIypH HapaxyBaHHsI 1 BUIUIATH AITSM TaKoi JOIOMOTH, 1110 BAA€THCA iCHTU(IKYBATH B
nporieci peajizamii npeAcTaBHULBKOT PYHKIIIT TPOKYpaTypH.

Tak, BiAmoBimHO 70 4. 7 cT. § 3aKOHY BHITyCKHUKH HAaBYaJbHUX 3aKJAJIiB 13 YMC-
Ja TEeH-CUpIT Ta AiTel, mo30aBieHNX O0aTbKIBCHKOTO MIKITyBaHHS, 3a0€3Meuy0ThCs 32
paxyHOK HaBUAJILHOTO 3aKiaay abo BiNMOBITHOT YCTAHOBHU Y MOPS/KY, BCTAHOBJICHOMY
Ka6inerom MiHicTpiB YKpaiHu, OmroM i B3yTTSAM, a TAaKOK OIHOPA30BOIO TPOIIOBOIO
JIOTIOMOTOFO B PO3Mipi HE MEHIIIE IIIECTH MPOKUTKOBUX MiHIMYMIiB JIJIsl 0C10 BiJIIOBIAHO-
ro BiKY [6]. 3rimHO 31 CT. 9 11OTO X 3aKOHY BUTPATH HA YTPUMAaHHS JITEH-CUPIT Ta JiTeH,
1mo30aBIeHNX OATHKIBCHKOTO IMIKITyBaHHA, (DIHAHCYIOTHCS 3 OIO/DKETIB Ta IHIHX JDKe-
pen. BomgHowac y cT. 25 3akoHy niepenoaveHo, 1o MopsI0K Bi/IIIKOYBaHHS BUTPAT, sIKi
OB’ s13aH1 3 YTPUMAHHSM LIUX JITEH, & TAKOXK HAPAXYSAHHS iM SPOULOBUX SUNILAM Y Pa3i
Npayesnaumysants ma 6cnyny 00 3akaiady oc8imu ma iHWUX euniam, 6CIAaHOBIIE
Kabinem Minicmpie Yxpainu. [lpu 1poMy MOPSIIOK BiAIIKOAYBaHHS BUTPAT HA BUILIATY
JIOTIOMOTH BUITYCKHHMKAM 3aKJIaJIiB JUIsl IITSH-CUPIT Ta JIITEH, 1030aBICHIX 0aThKIBCHKO-
O MIKITyBaHHS, TTOBHE JIepXKaBHE 3a0€3MeUeHHs BIIMOBITHO JI0 CT. 8 3aKOHY IpH TIpa-
IEBIIAIITYBaHHI Ta BCTYIII /IO HABYAJILHOTO 3aKJIa ly BiAIIOBIIHO 0 HOPM 3a0e3CUCHHS
BUITYCKHUKIB 3aKJIaJliB IS TITCH-CUPIT Ta AiTeH, 1m030aBiIeHUX 0aThbKIBCHKOTO MIKITY-
BaHHS, 3aTBepKyeThest Kabinetom MinictpiB Ykpainu (ct. 39-9 3axony).

Crig 3ayBakWTH, IO TOJIOKEHHS BiqnoBinHOi mocraHoBu KaOinery MiHicTpis
Vkpainu Big 05.04.1994 p. Ne 226 «IIpo moimniieHHs BUXOBAaHHS, HABYaHHS, COLli-
aJBHOTO 3aXUCTY Ta MaTepiaJbHOTO 3abe3nedyeHHs airei-cupit (mam — [locranosa)
(migmyskTu 4, 5 nyHkty 13), Ha Haly TyMKy, cyniepedars 3akOoHy Ta 3BY)KYIOTh HOTo
3MICT (BUIIaTa CTABUTHCS I1iJ]] YMOBY MpAICBIAIITYBaHHS): YUHSIM, CTY/IEHTaM 3 YHC-
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Ja AiTed-cupit 1 gitel, mo30aBneHnX 0aThbKiBCHKOTO MIKITyBaHHSI, & TAKOXK YUHSIM, CTY-
JeHTaM, Ki B Iepiof] HaBdaHH: y Bitli Bix 18 10 23 pokiB 3anummimck 0e3 0aThbKiB, 110
HaByaJIMCsl a0 BUXOBYBAJIMCS B HAaBYAJILHO-BUXOBHHUX Ta 3aKiagax (paxoBoi mepen-
BUINOI Ta BUIIOT OCBITH 1 nepe0dyBaiy Ha MOBHOMY JIEp)KaBHOMY YTPHMaHHI, PH iX
TMIpareBIamTyBaHHI BUIAETHCS OTHOPA30Ba I'POIIIOBA JOITOMOTA B pO3MIpi IIIECTH MPO-
XKUTKOBUX MiHIMyMiB [18]. OTxe, [locTaHOBOO BCTaHOBIICHI JOaTKOBI YMOBH CTO-
COBHO TaKWX BHUIUIAT, IO TT030aBIsi€ JiTel TapaHTOBAaHUX 3aKOHOM BHILIAT, & TAKOXK €
JIOAATKOBOIO TiICTaBOIO JIJISl BIAIMOBH Y iX 3/IIHCHEHHI.

Kpim Toro, mMaroTh Micle CyNepedHOCTi MK CTAaTTSAMU CaMOro 3aKOHY: LIONO
3000B’513aHOT JI0 BUILIATH 0co0M (CT. 8 3aKoHy — 3a0e3IeueHHs 31MCHIOETHCS 3a pa-
XyHOK HaBYAJIBHOTO 3aKiIay abo BiAMOBIHOT YCTAaHOBH, CT. Y — BUTpATH Ha yTPUMaH-
HSl ITEH-CUPIT Ta AiTell, mo30aBieHNX OAaTbKIBCHKOTO MiKIyBaHHS, (DiHAHCYIOTHCS 3
OIOIPKETIB Ta IHIINX JUKepen). BincyTHICTh €MMHOTO BH3HAUYEHOTO JuKepena GpiHaHCy-
BaHHS Ta BiZICYTHICTh €TMHOTO YIIOBHOBa)XEHOTO OPTaHy, 3000B’A3aHOTO 3/IICHIOBATH
TaKi BUILIATH, TAKOX JIa€ MOXJIMBICTh YXHJISTHCS Bij iX 31ilicHeHHs. bk Toro, CT.
cT. 25, 39-9 3akoHy 3aiBO AyOJIHOIOTh 1 HEBIAJIOK TEXHIKOKO JIal0Th MOYKJIUBICTh CIIO-
TBOPHUTHU 3aKpimieHe 4. 7 cT. 8 3aKoHy IPaBO OTPUMATH BUILyCKHMKOM — JAUTHHOIO
MiIBrOBOI Kareropii 1omoMory 6e3 yMOBH NMOAAJIBIIOTO i1 mparesaamTyBaHHs abo 1o-
JaneIoro ii BeTynmy Ha HapdaHHS. KpiM Toro, BHIaeThcst HEOOXiTHUM YHOPMYBATH
IIUTAHHS 3A1HCHEHHS TaKUX BUIUIAT IPUBAaTHUMM 3aKJIaJaMH, OCKUIBKH 00O0B’S30K
YTPUMaHHS TiTeH - CUPIT 10 23 pOKIB MOKJIAAAETHCS caMe Ha JIepIKaBy.

Tako BUIAETHCSI HEB/IATIOI0 BU3HAUEHA 3aKOHOM KOHCTPYKIIis IOAO PO3Mipy BU-
IJIaT «HE MEHIIIE IIIECTH MPOKUTKOBUX MIHIMYMIB ISl BiTIOBITHOTO BiKY», TOOTO TIO-
CTalOTh MUTAHHS, SIKMH OpraH 1 BIIMOBIJHO A0 SKOi METOIUKH YU 3aJI€KHO BiJ] SIKOTO
Croco0y po3paxyHKy BHU3HAUaTHME OCTaTOYHY CyMy J0 BHUIUIAT. BiamoBini, Ha Haiil
TIOTJISA/], MAIOTh OyTH Ha/laHi y BiJIIOBITHOMY 3aKOHOJABYOMY YHOPMYBaHHI.

Bapro 3ayBakuTH, 110 Hapa3i Ha po3rsai y Bepxoswiii Pagi Ykpainu nepeOysae
3akoHonpoekT Ne 11040 «IIpo BHeceHHs 3MiH 110 3akoHy Ykpainu «IIpo 3abe3nedeHHs
OpraHi3amifHO-IPAaBOBUX YMOB COIIaIbHOTO 3aXUCTY AITEH-CHPIT Ta JiTel, mo30aB-
JeHuX 0aThKiBCHKOTo MikmyBaHHs» [19]. SIk yOauaeThcs 3 MOSCHIOBAIBHOI 3aIMCKY,
HOro MeTor0, 30KpeMa € YCYHEHHS ITPaBoOBO1 KOMi3il MiX cT. 8§ 3akoHy, sika He Tepe-
Oagae 00OB’SI3KOBOTO IPAIIEBIAIITYBAHHS TSI MOXKIIMBOCTI OTPUMaHHS JTOTIOMOTH, 1
CT. CT. 25, 39-9 1poro x 3aKoHy, sIKi TaKy YMOBY Nepen0ayaoTh.

[MinTprMytoun HEOOXiTHICTh YIOCKOHAJICHHS 3aKOHOABYOTO PETYIIIOBaHHS MEXaHi3-
MYy TaKUX BHIUIAT, 3ayBa)Ky€EMO, 1110 BHECEHUH 3aKOHOIPOEKT HE 3HIMAE yCiX MOPYILEHUX
BuIle NMUTaHb. KpiM TOro, BUIaeThest TUCKYCIHHUM TOJIOKEHHST 3aKOHOTIPOEKTY TPO BH-
KJTFOUeHHS 13 3aKoHy cT. 39-9, 3aKkoHOIABYY KOHCTPYKILIO SIKOT, HA HaIll MOIVIS, MOYKHA
PO3YMITH SIK HasBHICTh OKPEMHX TIPaB BUITYCKHUKAM 3aKJIaiB IS TITEH-CHPIT Ta JiTeH,
1030aBlNeHNX OATHKIBCHKOTO MIKITyBaHHs HA: - IOBHE JiepyKaBHE 3a0€3MCUeHHS npu npa-

yeanawimysanmi, - TIOBHE JiepKaBHe 3a0e3MeUeHHsT P BCTYIII JI0 HABYAIBHOTO 3aKJIAJLy.
BukotroueHHs x 11i€1 cTarTi MOYKe 3BY3UTH ITpaBa AiTelH-BUITYCKHUKIB, 30KpeMa 030aBUTH
IpaBa OTPUMATH BUILIATY MPHU MpaLCBIAIITYBaHHI, BUILIATY 1pU 6Ccniyni 10 HaBYAIBHOTO
3aKyajy (JI0IaTKOBO JI0 BUILIATH NPH 3aKiHYECHHI HABYAJILHOTO 3aKJIay), IO IMiJBAKYE
3acaay JAepKaBHOI ITOJITHKA Y chepi OXOPOHU TUTHHCTRA.

BucnoBk# i npono3uuii. 3a pe3ynbraraMu IpOBEJCHOTO AO0CHTIPKEHHS BCTAHOB-
JICHO HEJOCKOHAJIICTh 3aKOHO/ABYOI periaMeHTallii npeCcTaBHUIIbKOT (YHKIIT Tpo-
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KyparypH, 10 3BYXKYe€ ii MpaBo3axXUCHUHU TMOTEHIlIaN, a TAKOX TOCIa0IIoe mpaBo3a-
XMCHUAW MEXaHi3M Yy IIJIOMY, OCKLTBKH B TIPOIIECi peatizallii mpeacTaBHUIBKOT PyHKITIT
MPOKYPOPY BU3HAYAIOTH MMPOTAIMHHU y 3aKOHOJABUIN periiaMeHTallii 1ep>KaBHOT TOJTi-
TUKH Yy cepl OXOPOHH AUTHHCTBA, @ TAKOXK MIICHIIIOIOTH CUCTEMY 0e30TUIaTHOT ITpaB-
HUYO01 JIONOMOTH CTOCOBHO JIiT€H 3ac00aMH MPEICTaBHUIILKOTO XapaKTepy.

Taka HEJOCKOHANICTh 3aKOHOABCTBA 1 BIACYTHICTh CTaJIOf Ta OAHO3HAYHOI Cy/10-
BOT IMPAKTHKHU CTBOPIOIOThH CKIIAIHOIII Y peaizaliil IpoKypaTyporo QYHKIIT IpeacTaB-
HUIITBA 1HTEPECIB AepKaBH y chepi OXOPOHH AUTHHCTBA, IO CBIIYUTH MPO HEOOXi -
HICTh 3MiHHU KOHIIENTY POKYPOPCHKOTO MPEACTABHUIITBA Y CPepi OXOPOHH JIUTUHCTBA,
i SKUM BapTO PO3YMITH 30MUCHIOBAHY CNEYIAIbHO YHOBHOBANCCHUMU CYO €Kmamu
— I0BEHALHUMU NPOKYPOPAMU OISIbHICMb 3 YIHHICHO OPICHMOBAHUM COYIATbHUM
CHPSAMYBAHHAM HA Peanizayiro npas OUmuHU Ha JICUMnist, OXOPOHY 300P08 ‘s, NIKY8AHHS,
BIONOYUHOK, 0C8imY, coyiaivbHe 3abe3neuenHs, 6ceOiYHULl PO36UMOK Mda BUXOBAHHS
8 CIMelUHOMY OMOYeHHI, d MAKOJC HA 3aXucm inmepecie oepoicasu y yitl cgepi K
cmpameziitHo20 3a2a1bHOHAYIOHANLHO20 NPIOPUMENTY.

3 METOI0 MiJBUIICHHS €(PEKTHUBHOCTI 3IIHCHEHHS MPEACTaBHUIIBKOI MisTIbHOCTI
Ta JII€BOCTI 3aXMCTy 1 3a0e3neueHHs mpas AiTed y 1iif cdepi 3arpornoHOBaHO BHECTH
BIJITOBIAHI 3aKOHOAABY1 3MIHM:

— y 3axoHi nepea0aunTH KOHKPETHE JPKEPENo BUILIAT (10 MPUKIIa Ty, KOIITH BiJl-
MTOBIAHOTO OIOKETY (Iep’KaBHOTO UM MICIIEBOTO 3aJI€KHO BiJ MiAIOPSIAKY-
BaHHS 3aKJaJly OCBITH);

— 00O0B’SI30K 3/I1MCHIOBATH TaKi BUILJIATH NOKJIACTH caMe Ha PO3MOPSTHHUKIB OFo-
JUKETHHX KOIITIB — Cy0’ €KTiB BIQJHUX MOBHOBAKEHB, IO TAKOXK CIIPUATHME
BPETYJIIOBAaHHIO MTUTAHHS 3/iHCHCHHS BUILIAT BUITYCKHHKAM NPHUBaTHHUX 3a-
KJIiB OCBITH;

— Jutst 3a0e3MeveHHs] TIPaBOBOi BU3HAYEHOCTI YCI BHUIIIE3a3HAYECHI TTOJIOKEHHS
HEOOXiIHO BPETyYIIOBaTH caMe Ha PiBHI 3aKOHY.
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PROTECTING OF CHILDREN’S RIGHTS
BY THE PROSECUTOR THROUGH REPRESENTATIVE MEANS:
SEARCH FOR THE INTERESTS OF THE STATE

Summary

The article highlights some peculiarities of the legislative regulation of the
prosecutor’s protection of children’s rights by means of representative means through
the prism of court practice on determining the State’s interest in this area.

The purpose of the article is to highlight the peculiarities of legislative
regulation of the prosecutor’s function of representing the State’s interests in court in the
area of child protection and also to make proposals for improving the efficiency of the
mechanism of protection of children’s rights by means of prosecutorial representation.

The author notes the imperfection of the legislative regulation of the
representative function of the prosecutor’s office, which narrows its human rights
protection potential.

It is proved that imperfect legislation and the lack of consistent and
unambiguous judicial practice create difficulties in the prosecutor’s office’s function
of representing the interests of the State in the field of child protection.

The author formulates the author’s own concept of prosecutorial representation
in the field of child protection, which is proposed to be understood as the activities
carried out by specially authorized subjects - juvenile prosecutors - with a valueoriented
social focus on the realisation of a child’s rights to life, healthcare, treatment,
recreation, education, social security, comprehensive development and upbringing in a
family environment, as well as on the protection of the State’s interests in this area as
a strategic national priority.

In order to increase the effectiveness of representative activities and the
efficiency of protection and enforcement of children’s rights in this area, it is proposed
to introduce appropriate legislative changes to the mechanism for calculating and
making appropriate payments to orphans and children deprived of parental care.

Keywords: prosecutor’s office; prosecutor; representation of state interests in
court; state interests in the field of child protection; justification of the grounds for
representation; interests of children; orphans; children deprived of parental care.
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HNPEACTABHUITBO IHTEPECIB JEPKABU B CY/I AK ®YHKLIA
MPOKYPATYPU: OCOBJIMBOCTI 3AKOHOJIABUOI PETTTAMEHTAIIIT

VY crarTi BECBITJICHO JEsIKi OCOOJIMBOCTI 3aKOHOAABYOI periiaMeHTanii QyHKIii
MIPOKYpaTypH 3 MPEACTABHUIITBA IHTEPECIB IePKaBH B CYIIi, OCOOIMBOCTI SKOI TIEpio-
JIUYHO cTaloTh 00’ exTamu nepesipku Koncruryniiinoro Cyny Ykpainu, iHinidoBaHOT
3aiHTepeCOBAaHUMH Cy0’ €KTaMH, sIKi B Cy4aCHHX YMOBaxX BHUMAaraloTh peBi3ii Takoi pe-
ITIaMEeHTAIlii Ha IpeaMeT 11 BiIMOBIJHOCTI MPUHITATIAM BEPXOBEHCTBA TIPaBa.

Mertoro cTaTTi € BHOKPEMIICHHS OCOONMBOCTEH 3aKOHOIABUOi periiaMeHTalii
MpeACTaBHUIBKOI (DYHKIIT MPOKypaTypu Kpi3b MPHU3MYy BCTAHOBJICHHS ii BiAIOBIiJI-
HOCTI €BPOTIEHCHKUM CTaHIapTaM AisSUTBHOCTI MIPOKYypaTypH B AOCIIHKyBaHii cdepi,
croco0y yHOPMYBaHHsI MEX HpEeACTaBHHULTBA IPOKYpPaTypoIO0 1HTEPECiB JEpKaBU B
CyIli, MPaBOMIPHOI METH yXBaJICHHS 3aKOHOJABYMX ITOJIOKEHB I0JI0 MPOKYPOPCHKO-
O NMPeICTABHULTBA, 3a0€311eUeHHs 3aKOHOJaBUMMU IIOJIOKEHHAMH 31HCHEHHS TIpel-
CTaBHULTBA [IPOKYPATYPOIO iHTEPECIB IEPKaBU y Cy/i caMe y BUKJIIOUHUX BUIIAIKaX,
JIOIUTLHOCTI 3alpOBaJHKEHHS 3MIH y 3aKOHOJ[ABYO BH3HAYCHHUN MEXaHI3M peatizailii
MIPOKYPaTypoOr0 MPEACTAaBHUIILKOI (PYHKIIIT MO0 OOTpYHTYBAHHS MPOKYPOPOM HasiB-
HOCTI B HBOTO MiJCTaB ISl BKUTTS 3aXOJIB MPEICTABHUIBKOTO XapaKTepy, a TAKOK
BUKJIAJICHHS BJIACHOTO OaYeHHS CTOCOBHO ii MOJAJIBIIIONO PO3BUTKY.

KoncraroBano, 1o KOHCTUTYIIHHO-TIPaBOBA periaMeHTaIlis QyHKIIii MpoKypaTy-
PH 3 IPEICTABHULITBA iHTEPECIB ACPKABH B CY/l XapaKTEPU3Y€ETHCSI HU3KOIO TPABOBUX
KaTeropii, 1110 MaroTh OIIIHOYHHI XapaKTep, pO3yMIHHS SKHX, 3 OTJISAY Ha BiZICYyTHICTb
IXHBOTO 3aKOHOJABYOTrO BU3HAUEHHs, (POPMYETHCS B MpaBoBUX Ho3uuisix Konctury-
uiftnoro Cyny YKpaiHu Ta y mpaBo3acTOCOBHIH IIPAKTHUL BiAIOBIAHUX Cy0 €KTIB Ipa-
BO3aCTOCYBaHHS, TICPEBAYKHO — CYJIOBIH Ta MPOKYPOPCHKII.

BcTanoBiieHo, 10 OHOBIICHUH KOHCTUTYIIIMHO-TIPABOBHM CTaTyC MPOKypaTypH B
VkpaiHi B acmnekTi BU3HaYCHHS 00cCsry ii MOBHOBa)KeHb B JiSUIBHOCTI 10332 MEXaMHU
cepu KpUMiHATBHOT FOCTUIIIT KPi3b MPU3MY (QYHKIIIT peICTaBHUIITBA IHTEPECIB aep-
JKaBWA B CyIl y BUKIIOYHUX BHIAIKAX 1 B TOPSIKY, IO BU3HAYCHI 3aKOHOM, BTITIOE€
€BPOIEHCHKI CTAaHIAPTH AiSIIBHOCTI IPOKYpPaTypH, BU3HAYAIBLHOIO MICIEIO SIKOT y il
cdepi € IpeCTaBHULITBO 3arajibHUX ab0 MyONiYHUX 1HTEPECiB, 3aXHUCT TPaB JIOAUHH
I OCHOBOITOJIOXKHHX CBOOOI, 3a0e3MeueHHs] BEpXOBEHCTBA IpaBa, [0 BiAMOBimae 3a-
KOHOZaBYO BU3HAYCHIM METi JisUIbHOCTI MPOKYpaTypH B YKpaiHi B LIJIOMY.

JloBeneHo, 1110 CIIOCi0 KOHCTUTYIIIMHOTO BU3HAYCHHSI BUKJIFOYHHMX BUTIAJIKIB pealti-
3arii IpoKyparyporo QyHKIIIT MpeacTaBHUIITBA IHTEPECIB ACPIKABU B CY/Ii CBITIUTH IIPO

© M. M. Credanuyk, 2024
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Te, 1110 3aKOHO/ABEIlh HE Ma€ HaMipy OOMEXKHUTH IX 3aKOHOJABUYE 3aKPIMJICHHS MeXa-
MU KOHKPETHOTO CHEIiaIbHOTO 3aKOHY 1 HE BUKITIOYAa€ MOMJIUBOCTI 1X 3aKpiIUICHHS Y
HOpMaX IHIUX 3aKOHIB, OCKUIBKHU IMEPEeITiK X BHUITAJKIB HE MOXe OyTH BH3HAYCHUN
3a3/7aJeri/ib, 2 TOBUHEH BU3HAYATHCS BIAMOBITHO JI0 TOTPEOYIOUMX 3aXUCTY IHTEPECIB
B KOHKPETHHUH ICTOPUIHHN TIEPioJ.

3anpornoHOBaHO 3aCTOCYBAaHHS BHBA)KEHOTO IMiJXOAY CTOCOBHO 3alpOBa/KCHHS
3MiH y 3aKOHOJIaBYO BU3HAYCHUI MEXaHi3M peaizaiii IpoKypaTyporo MpeacTaBHHIIb-
ko1 (DYHKIIIT 3 ypaxyBaHHAM HaJ0aHb CYAIIBCHKOI Ta MPOKYPOPCHKOi MPAKTUKH HOTO
3aCTOCYBaHHS, 3 TUM a0W HE YHEMOXKIUBUTH 3aXWCT IHTEPECIB Jiep)KaBU 3aco0aMu
MIPOKYPOPCHKOTO MPECTABHUIITBA.

KuarouoBi ciioBa: mpokyparypa; mpoKypop; IpeJACTaBHUIITBO IHTEPECIB AepKaBH
B Cy/li; BUKJIFOUHI BUIAJKH; €BPONCHCHKI CTaHIAPTH IISUIBHOCTI NMPOKypaTypu Io3a
Mexamu chepr KpUMiHAIBHOT FOCTHINIT; OOTPYHTYBaHHS IIiICTaB MPEACTaBHULITBA.

IMocranoBka mpo6jemu. OcoONMMBOCTI KOHCTUTYLIMHOI periaMeHTamii mpe-
CTaBHUIIbKOT QYHKIIIT MPOKYpaTypH MEPIOANIHO CTAIOTh 00 €kTaMu yBaru KoHcTuTy-
uittnoro Cyny Ykpainu (nani — KCV). Tak, y nanexomy 1999 poui 6yno yxsaneno Pi-
LICHHS y CIIPaBi PO MPEACTABHUIITBO MPOKYPaTypor0 YKpaiHu iHTepeciB JAepiKaBH B
apOiTpakHOMY cyi [ 1], mpUBOIOM IS SIKOTO CTaIa MPaKTHIHA HEOOXiTHICTh Y (hopMy-
BaHHi KCVY koHLenTyaapHOTO po3yMiHHA 3akpimieHoi B . 2 4. 1 ct. 121 Koncruryuii
VYkpainu (y penakiii iz 28.06.1996 poky) ¢yukyii npokypamypu 3 npedcmasnuymea
inmepecieé cpomaodsiHuRa abo 0eparcasu 6 cyoi y GUNAOKAX, 8USHAYEHUX 3aKOHOM (TYT 1
naui BuiieHo MHOIO — M. CredaHuyk).

I'enepanbHa npokyparypa Ykpainu y uiit cripasi npocwia KCY naru odiniiine
TIIYMAUCHHS MTOHATTS «IHTEPECH JIEPXKaBmW», 3 OISy Ha Te, IO Cy/I0Ba MPAKTHUKA, 32
i1 TBEp/PKEHHSM 3BY’KyBajla PO3YMiHHS IIbOTO MOHATTS Ta OTOTOKHIOBAJIA HOTO JIMIIE
3 MaliHOBMMH iHTepecaMu aepkaBu. Y npomy Pimenni KCY koHcTaryBaB OI[IHOYHUN
XapakTep MOHATTS «IHTEPeCH JIepPiKaBHy», 13 ypaxyBaHHSIM 4Oro, came MPOKypop, Ha
HOTO yMKY, TOBUHEH y KOXXHOMY KOHKPETHOMY BHIIAJKYy CAMOCTIHHO BHU3HA4YaTH i3
MOCHJIAHHSM Ha 3aKOHOJABCTBO, HA MIJICTaBi SIKOTO MOJAETHCS MO30B, Y YOMY came
BiIOyI0CS U1 MOXKE BiIOyTHCS IOPYIIIEHHS MaTepialbHUX UM IHIINX 1HTEPECIB JeprKa-
BH, a TAKOXK OOTPYHTOBYBATH HEOOXiIHICTh iIXHBOTO 3aXHUCTY.

[Monpu BuzHanus KCY «iHTepeciB AepiKaBm» OLIHOYHUM MOHSTTSIM, Y TIPaKTHII
3aCTOCYBaHHS 3aKOHONIABCTBA y c(epi peanizariii mpoKypaTyporo QyHKIIi MpeacTaBHu-
LITBA IHTEPECIB JIepKaBU B Cy/i, 3a3HaucHe PillleHHs, € Y1 He OTHUM 13 OCHOBHHX HOpMa-
THUBHUX OPIEHTHPIB y PO3YMiHHI KaTeropii «iHTepec AepiKaBm» sIK 00’ €KTY TaKOTo Mpe-
craBaUNTBa. OTXKE, 3rimHO 3 MpaBoBoro mo3uricro KCY B 0CHOBI Iep’kaBHUX IHTEPECiB
«... 3aBXJIU € IOTpeda y 31MCHEHHI 3arajibHOICPKAaBHUX (TTOMITHYHUX, CKOHOMIYHHUX,
COIIIaJIbHUX Ta 1HIIMX) [Iiif, IPOTrpaM, CIPsIMOBAHMX HA 3aXHUCT CYBEpPEHITETY, TEPHUTO-
plajbHOI IUTICHOCTI, JIEPYKaBHOTO KOPAOHY, TapaHTyBaHHS IEP’KaBHOI, €KOHOMIYHOI,
iH(OpMaLiifHO, eKOIOTTYHOT Oe3MeKH, OXOPOHY 3eMJIi SIK HAIlIOHAIBHOTO OararcTaa, 3a-
XHCT TPaB ycix cy0’€KTIB MpaBa BIACHOCTI Ta rOCIIOJapIOBaHHS TOmo» [1].

[ompu Te, 10 y HAYKOBii IOPUANYHIN JTEpATypi 3ayBaXKYEThCS HA TOMY, IO IIe
pimennst KCY Ha chorofHi Bke € Jeno 3acTapiiuM, OCKITBKUA BOHO «... 00’€KTHBHO
HE BpaxoBye 3MiHH, 1110 Oynu BHeceHi 10 KoHeturtynii Ykpainu Ta monoeHHs HOBO-
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ro 3akony Ykpainu «I[Ipo mpokyparypy»; KpiM TOTro, BOHO OyJI0 BHHECEHO Y KOHTEKCTI
odimiHOTO TITyMadeHHsI caMe ApOITpayKHOTO MPOIIECyaTbHOTO KOJIEKCYy YKpaiHu, KUt
B)XK€ BTPATUB YMHHICTHY [2], y TpaBoBHX 1o3uiisx BepxoBHoro Cyy 3a3Ha4a€eThes PO
Te, Mo «... HaBeAeHe KCY po3yMiHHS MOHATTS «IHTEPECH JCpiKaBH» Ma€ CaMOCTiH-
HE 3Ha49eHHsI 1 MO)KE 3aCTOCOBYBATHUCS JUIS TAyMa4e€HHS IIHOTO K TOHSTTS, BXHUTOTO Y
ct. 131-1 Koneruryuii Ykpainu Ta ct. 23 3akony Yipainu «IIpo npokypatypy»» [3].

I3 BHECEHHSIM 3MiH 710 Ha3BU KOHCTHUTYILIMHOT (PYyHKIIT MPOKyparypu 3aKOHOM
VYxpainu «lIpo BHecenns 3min qo0 Konctutyii Yikpainu (mmomo mpaBocyas)» Bim 2
yepBHs 2016 poky Ne 1401-VIII [4], BU3HAYaIEHUM €IIEMEHTOM CKJIaTy 00’ €KTY TIPO-
KypOPCHKOTO TPECTABHUIITBA CTAJIH, TaK 3BaHi, «BUKIIOYHI BUIIAJKW» TPEICTABHU-
IITBa ITPOKYPOPOM IHTEpPECIB AePIKaBH B Cy/i. Y 3aKOHO/IABCTBI BiJICYTHE SIK BU3HAYCH-
HS Li€T OLIHOYHOT MPaBOBOT KaTeropii, Tak 1 mepesik TAKUX BUIAIKiB: OPI€HTOBHHUI YU
BuyeprHuii. Taka mpaBoBa HEBHU3HAYCHICTH MPOBOKYE MPOOJIEMHU Y TPAKTHUIll TPaBO-
3aCTOCYBaHH:I, 30KpeMa CTa€ MPEeIMETOM 3aIHTY, 0 POPMYETHCS Y KOHCTUTYIIHHIX
cKaprax 3aiHTepeCOBaHUX OCi0 3 IIbOTO MTPUBOY.

Tak, Ha posrisini KCY nepebysae kacariiina ckapra TOB «Petinip bisnec I'pym»
(mami — TOB) [5], momo BimmoBigHOCTI crarti 131-1 KoHetuTymii Ykpainu mpumu-
ciB a03aIry mepIIoro YaCTHHU TPETHO1, a03alliB MEepIIOTo, APYroro, TPEThOrO YaCTUHU
yerBepToi ctarti 23 3akony Ykpainu «IIpo npoxyparypy» Bin 14 sxotHs 2014 poky
No 1697-VI (mani — 3akon) [6], B sKiii, 30KpeMa 3a3HAYAETLCS MTPO HEBIAMOBIIHICT
BKa3aHUX NOJIoKeHb 3akoHy KoHcTtuTynii Ykpainu, 3 onisiay Ha Te, 10 3aKoH He Mic-
TUTh BU3HAYCHHS KaTEropil «BUKJIIOUHI BUIAJIKW», 110 CTBOPIOE, HA JYMKY Cy0’€KTa
MpaBa Ha KOHCTHUTYIIMHY CKapTy, CUTYaIlif0 IIPaBOBOi HEBU3HAYEHOCTI. bijbi Toro, Ha
JYMKy BKa3aHOTO Cy0’€KTa MpaBa Ha KOHCTHUTYLIHHY CKapry, A0 3BEpHEHHS 10 CYAy
3 TI030BOM B iHTEpecax JepiKaBu B MOPSIKY MPEACTABHUIITBA IPOKYpPOp MaB OH J0-
BECTH BiJIMTOBITHUM BHPOKOM CYAy (pakT HEBUKOHAHHS a00 HEHAJIEKHOTO BUKOHAHHS
CBOIX CITy’K00BUX 000B’S3KiB BIIMTOBITHOO 1MOCa0BoI0 0cobor. TOB cTBepmkye, 1o
ocrioproBaHi npunucu 3akoHy cynepedars crarti 131-1 Koncrurymii Ykpainu ta no-
PYUIYIOTH IPUHITUI BEPXOBEHCTBA TIPaBa.

AHaJgi3 ocTaHHIX HocaimkeHb i myOmikamid. OcoOnuBOCTI pearizalii Mpoky-
paryporo YkpaiHu MpeAcTaBHUIBKOI (QyHKIT HEOJHOPA30BO CTaBasia MPEJAMETOM Ha-
YKOBHX JMCKYCiii 6ararbox HayKoBIIiB, 30kpema: O. B. Anminorosa, B. M. bep3enka,
C. O. benixoBoi, M. M. T'oBopyxu, A. B. I'yocekoi, K. A. I'yze, A. B. I'ycapogoi,
K. B. I'ycapoga, O. B. [lparan, T. O. [lynaca, O. I. Kyuepa, O. I1. Hatpyc, H. C. Ha-
yamik, JI. C. Henpkoi, 0. €. [lonsacekoro, M. B. Pynenko, M. M. Pynenka, O. P.
Cespyk, 0. A. Typmoroi, O. O. TamoxHi Ta iHmuX. [Ipore, He3BaKAOYN HA TaKy
3HAUHY JIOKTPHHAJIBHY PO3pPOOKY, Ha Cy4acHOMY eTari peopMyBaHHs IPOKYpaTypH B
VYkpaiHi Ta 3 OISy Ha TOW 3auT, M0 (POPMYEThCS y KOHCTUTYIIHHUX CKaprax Mmoo
0COOIMBOCTEH peatizalii poKypaTyporo MpeAcTaBHUIBKOT QYyHKIIT, TOTpeOyIoTh 10-
JIATKOBO PO3MIISY IMUTAHHS 11010 0COOIMBOCTEH 3aKOHOIABUOT periiaMeHTallii (hyHK-
1ii TPOKypaTypH 3 MPEICTABHHUIITBA IHTEPECIB AEPKaBH B CYIi, 3 OISy Ha IXHIO 3a-
TpeOyBaHICTh Ta CBOEYACHICTD.

MeTo10 cTATTi € BHOKPEMJICHHS OCOOJNMBOCTEH 3aKOHOAABYOI periiaMeHTarii
MIPEICTaBHUITBKOT (PYHKIIT TPOKYPaTypH KPi3b MPU3MY BCTAHOBJICHHS 11 BiIITOBITHOCTI
€BPOINEHCHKUM CTaHAApTaM JIisUIBHOCTI MPOKYpaTypH B HOCTiIKyBaHii cdepi, cro-
co0y YHOPMYBaHHSI MEX MPEICTABHUITBA IPOKYPaTYPOIO IHTEPECIB ACPKaBH B CYII,
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MPaBOMIPHOT METH YXBaJICHHs 3aKOHOJABYMX IIOJIOKEHb WIONO IMPOKYPOPCHKOTO
[IPEACTAaBHULITBA, 3a0€3MEUCHHS 3aKOHOJAABYMMH  IOJIOKEHHSAMHM  31IHCHEHHS
MPEACTaBHUITBA NPOKYPaTypoIO iHTEpECiB JAepXKaBH Yy Cyldi caMe Y BHKIIOUHHX
BUIAJKaX, JOIIHOCTI 3alpOBaKCHHS 3MiH y 3aKOHOJ[ABYO BH3HAYCHUN MEXaHI3M
peamizarii MPOKypaTypolo TpPEACTaBHHUIBKOI (yHKIIT mo10 OOIpyHTYBaHHS
MIPOKYPOPOM HAsBHOCTI B HBOTO IIJACTaB JUIsI BKUTTS 3aXOIiB MPEACTAaBHHIILKOTO
XapakTepy, a TAKOXK BUKJIAJICHHS BIIACHOTO OaYeHHSI CTOCOBHO ii IOJIaJIBIIIOT0 PO3BUTKY.

Bukaan ocuoBHoro marepiaJjy. 3minamu 10 Korcrutytii Ykpainu moo npaso-
cynaa y 2016 poui 3akoHOoAaBLEM OyJ0 3aKpimieHo (QyHKIi0 NpOKypaTypu 3 Hpel-
CTaBHHUIITBA IHTEPECIB JIep>KaBU B Cy/Ii Y BUKITIOYHUX BUIAAKAX 1 B MOPSIKY, 110 BU3HA-
geHi 3akoHoM (11. 3 4. 1 cT. 131-1 KoHctuTymii Yikpainu). CreriatbHIM HOPMaTHBHO-
MIPaBOBHM aKTOM, SIKWH BH3HAYa€ OPraHi3alilo Ta MOpsA0K peatizalii mpoKypaTyporo
03Ha4YEHOI KOHCTUTYLiIHOT QyHKIT € 3akoH Ykpainu «[Ipo nmpokyparypy» y 1. 2 4. 1
CT. 2 SIKOT'O YHOPMOBAHO, 110 Ha IPOKYpaTypy MOKJIAAAEThCs (PYHKLIS IPeACTaBHULITBA
iHTEepeciB TpoMasiHUHA a00 ACPKaBU B Cyli y BUNAJKaX, BUBHAYCHUX IIUM 3aKOHOM
ta [maBoro 12 Poszminy 11 [{uBinsHOTO mpolecyaibHOro KoAekey YKpaiHu (BU3HA4ae
0COOJTMBOCTI TIO30BHOTO MPOBAPKEHHS y CIpaBax Mpo BU3HAHHS HEOOTPYHTOBAHUMU
aKTHBIB Ta IX CTSATHEHHS B JIOXiJ JepKaBH), a y CT. CT. 23 Ta 24 3aKoHYy - BU3HAYCHO
MMOBHOBAYKCHHS IPOKYPOPa 3 BUKOHAHHS MOKJIAJCHOI Ha MIPOKYpaTypy GyHKIIT pen-
CTaBHHUIITBA IHTEPECIB TpoOMaAsTHIHA a00 IepKaBH B CYIi.

Crin 3ayBakuTH, IO Taka, Ha NEPIIMN OIS, HEY3TOMKEHICTh Y Ha3Bi O3Ha4e-
HOT KOHCTUTYIIHHOT (QYHKIIT MPOKYpaTypH, 1o MicTUTbcss B OCHOBHOMY Ta CIIelialib-
HOMY 3aKOHaX, 3HAXOAUTH CBOE TIOSICHEHHS Y TIOJIOXKEHHAX M. 9 1. 16 - 1 Pozmimy XV
«Ilepexigni monoxenHs» Koncturyuii Ykpainu, BiIIOBITHO A0 SKUX MIPEACTABHUIITBO
BIZIMIOBI/THO 10 3aKOHY TIPOKYPaTypOrO TPOMAJISIH B CyAax y CIpaBax, NPOBaPKCHHS B
SIKAX OYyJT0 PO3MMovaro 10 HabpaHHS YMHHOCTI 3akoHOM Ykpaiam «I1po BHeCeHHS 3MiH
1o Koncruryuii Ykpainu (1ozo npaBocyas)», 3MiHCHIOETECS 3a IPaBUJIAMH, SIKi JTi-
SUTH 710 HAOpaHHS HUM YUHHOCTI, - JI0 YXBAJICHHS y BiJIIIOBIIHUX CIIpaBax OCTaTOYHUX
CYIOBHX PIIlIeHb, SKi HE i UIATAI0Th OCKApKEHHIO.

OxpecrneHa 3aKOHOAAaBYA ONTUMI3allisl TOBHOBAXKEHb MPOKYPATypHU 1032 MEKaMH
cdepu KpUMIHAIBHOT IOCTHIIIT OOTPYHTOBYBaJIACh HAOIMKEHHSIM 11 ISUTBHOCTI J10, TaK
3BaHUX, €BPONCUCLKUX CIAHOAPMIE iANbHOCII NPOKYPAMYPU NO3A MENCAMU chepu
KpUMIiHanvbHoi rocmuyii, SKi, 3 OTNISAY Ha €BpOIHTerpauiiiHi nparHeHHs YKpaiHChKOT
Jiep>KaBu, CTalld 3aKOHOJAABYMMHU OPIEHTUPAMH y BH3HAYCHHI 0OCSTY TOBHOBa)KEHBb
MIPOKypaTypH y mik cdepi.

€sponelicvbki cmanoapmu npeocCmMAGHUYmMEA NPOKYPAmypoio inmepecie oep-
Jtcasu 6 cyoi 3 021510y HA OHOBIEHUII KOHCIHUMYUTIHHO-NPAGOGUI CHHAMYC RPOKYPa-
mypu ¢ Ykpaini

B eBporieiicbkiii paBoBiii MPAaKTUII OPraHu IPOKYPaTyPH TPAAUIIIIHO PO3IIIsiia-
IOTHCS SIK OpTaHM JIepKaBHOI BIIaJH, sIKi Bil IMEHI CYCITIJIbCTBA 1 B HOTO iHTEepecax 3a-
0e3MeuyroTh 3aCTOCYBaHHsI IpaBa TaMm, Ji¢ OPYIICHHS 3aKOHY Ma€ HACiIKOM KpHUMi-
HaJIbHY CaHKIIit0, OEpYYH JI0 YBaru sIK IpaBa JIFOJAMHH, TaK i HEOOXIAHICTh €(PEKTUBHOT
Ilii CHCTEMHU KPUMIHAIBHOTO CyIOYHHCTBA [7].

[Ipore MiXHapoxHa CHIIBHOTA MOCTYMOBO AiHIIa BU3HAHHS BaXJIMBOCTI pOIi
MPOKYpaTypu i mo3a cdeporo KpuMiHambHOI ocTuiii. OJHUM 13 OCHOBHHMX MiXKHa-
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PONHUX JIOKYMEHTIB, y SIKOMY OyJI0O BU3HAYCHO CTATYC, OBHOBAYXCHHS, IPAKTHKY Ta
KOPUCHHI JIOCBIJl MPOKYPOPCHKHUX CIyXO0 OiIbIIOCTI AepxaB-y4acHUI> Pamum €B-
POIM y AiSIIBHOCTI 32 MekaMH chepr KpUMiHANBHOI IOCTHIII, CIpaBeyIMBO MOXKHA
BBakaTn BucHoBOoK No 3 (2008) KoHcynbTaTuBHOI pagy €BpONEHCHKUX MPOKYPOPIB
(KP€EII), mpuitasatuit Ha 3-My mieHapHoMy 3acimani (M. CtpacOypr, 15—17 >xoBTHs
2008 poxy) [8]. YV BkazaHOMY JOKyMEHTi Oyilo 3a3HaueHoO, MO0 Po3MaiTTs (yHKIIH
MIPOKYPOPCHKHX CIIYKO 3a MEKaMU KPUMIHAJIBHOTO MpaBa BUILUIMBAE 3 HAI[IOHATbHUX
MPaBOBUX Ta ICTOPUYHMX Tpaauiiid. BogHowac geprkaBa Mae CyBepeHHE IIPaBO BH3HA-
JIIOIIMHY 1 IepKaBHUX THTEPECIB 3 JOTPUMAHHSM IIPUHIUITY BEPXOBEHCTBA MpaBa Ta ii
MDKHapOIHUX 3000B’sI3aHb.

KPEIl pexomenayBaia po3MISIHYTH MOXKIUBICTH BHPOOJCHHS CHIUTBHHX 3a-
rabHOEBPONEHCHKHIX MPUHIUIIB MO0 MMPABOBOTO CTATyCy i MPAKTHKH MPOKYPOPIB
3a MeXaMH KPUMIHAJLHOTO TpaBa Y KOHTEKCTI BaKIUBOCTI 3aXHCTy TPaB JIFOIWHH,
OCHOBHHX CBOOOJ, JEMOKPAaTHYHHUX MPUHIHIIB PO3MOALTY MOBHOBaXXCHb Ta PiBHO-
CT1 CTOpIH MO30BY. BigmoBiaio Ha i peKoMeHAallii cTaB MiXKHAPOIHHIA TOKYMEHT Y
cthepi mocmiKyBaHUX MMUTaHb, Y SKOMY BU3HAYEHO 3arayibHi MIPUHIINIH IS AePIKaB-
YYacHHMIb IOAO POl MyOMiuHUX OOBHHYBadiB M03a Cepor0 KPUMiHAIBHOI FOCTHIIT
— Pexomenpamis CM/Rec (2012)11 nepxaBaM-y4acHUISIM CTOCOBHO POJIi IyOIIYHUAX
0OBHHYBAYIB 11032 CHCTEMOIO KPUMiHATIBHOI I0CTHIIT, TpHitHATa KoMiTeTOM MIiHICTpPIiB
Pagu €sponu (gani — KM P€) 19 Bepecns 2012 poky Ha 1151-My 3acinanHi Ha piBHI
3acTYNHHKIB MiHicTpiB (Pexomenpartis) [9]. 3rinHo 3 monoxeHHsMH 1iei Pexomena-
11ii 32 HASIBHOCTI Y CITy»O0M ImyOmiyHOTO 0OBHHYBad€HHs TOBHOBAKEHB 11032 CHCTEMOIO
KPUMIHAJIBHOT IOCTHIIIT AepKaBH-y9IaCHUII TIOBHHHI BXXUTH YCIX HEOOXITHUX 3aXO0JliB
JUTsl 320€3MeYeHHs] BUKOHAHHSI 3aXUCTY MpPaB JIIOMUHHA T2 OCHOBOIIOJIIOKHUX CBOOOI
BIJIOBITHO J0 MPHUHIIMITY BEPXOBEHCTBA IpaBa, 30KpeMa MO0 IpaBa Ha CIpaBe-
JUBHUHA CyNOBHH po3mIsia. I3 mi€ro MeToo JaepKaBHU-YUYaCHUINl MOBHHHI BpaxoBYBaTh
MIPUHIIMITI, BUKJIJIeH] y 1oAaTKy 10 PexomeHarii.

BusHawaneHuM y 3a3HadeHid Pexomenmamii yOadaeThCsi BU3HAYCHHS Micii my-
OMiYHMX OOBHHYBAYiB Y BUIAJIKY, SKIIO BOHU HAJICHI TOBHOBAXKEHHSIMH 11032 CHC-
TEMOK KPUMIHAJIbHOI FOCTHIIIT, sIKa MOJIATae B TOMY, 1100 MPEACTABIISATH 3arajibHi a00
myOITiyHi iHTEepeCH, 3aXHIaTy TpaBa JIIOJAWHU ¥ OCHOBOTIOIOKHI CBOOOIH, 3a0e3meqy-
BaTH BEPXOBEHCTBO IpaBa. OCHOBOIMOIOKHOIO 3aCaI010 3-MOMDK 3arajJbHUX MPUHIIU-
TiB MO’KHA BBa)KAaTH OPIEHTYBaHHsI Jiep)KaB-y4acHUIIb Ha Te, 10 000B’SI3KHU Ta IIOBHO-
BaXCHHS MyOJIIYHNX OOBHHYBAYiB 11032 CHCTEMOIO KPUMIiHAIBHOI IOCTHI] MOBHHHI
B YCiX BUIaJIKaX BCTaHOBJIOBATUCH 3aKOHOM 1 YITKO BHU3HA4YaTHCA 3311 YHUKHEHHS
0araTto3HauyHOCTI.

3niiCHIOIOUH TIPABOBY OIIHKY 3aKOHOIABCTBA YKpaiHH Ha IIPEIMET BiIITOBITHOC-
Ti TAaKUM CTaHAApTaM BapTO 3BEPHYTHCS IO MOJOKEeHb [IpomikHOro BUCHOBKY Be-
HEIIHChKOT KOMICIT 010 3ampornoHoBaHuX 3MiH 10 KoHctuTyiii Ykpainu B yacTHHI
npaBocymnnss CDL-PI(2015)016, y sxomy Oymo 3a3HadueHO, 30KpeMa Ipo Te, M0 Taki
3aJIMIIKOBI Ta BUKJIIOYHI ITOBHOBKEHHSI IPOKYPATYPH, K MPEACTABHUIITBO iHTEPECIB
JiepKaBU iICHYIOTb B 1HIINX KpaiHax, a ToMy BeHerilicbka Komicis BBaXKae X JeriTHM-
HUMH, SIKIIIO BOHU 3/IICHIOIOTBCS B CIIOCIO, 32 SIKOTO JIOTPUMYETHCS TIPUHITHIT TTOJTLTY
JiepKaBHOI BIIaJ, Y TOMY YHCIIi TIOBara 0 CyZ0BOi He3aJIe)KHOCTI, MPUHIUI CYOCH -
apHOCTI, crienianizaiii, HeynepeKeHOCTi TPOKYPOPiB Ta piBHOCTI cTopiH (11. 40) [10].
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VY BucHoBky BeHemniiicbkoi komicii momo npoekty 3MmiH 1o Koncrurymii' Ykpainu B
JacTUHI TIpaBOCYIIs, 3aTBepmKkeHoro KoHcTuTymiitHO0 KoMmicieto 4 BepecHs 2015
POKy, OyJ710 BKOTpE KOHCTAaTOBAaHO MO Te, 1m0 y [IpomMi>KHOMY BHCHOBKY Oyio CXBa-
JICHO 3arponoHOBaHy pedopMy NpOKypaTypH, siKy OyJI0 BU3HAHO TaKo¥0, IO BiAMOBI-
JIa€ TIOYUM €BPOTICHCHKUM CTaHIApTaM 1 TIOMIePEIHIM peKOMEHIaIlisIM Beneriicbkol
KOMicii, a yKpaiHChKOMY HapJiaMeHTy HATOJICIIIMBO PEKOMEHAYBaJIOCS BIPOBAAUTH il
(m. 22) [11].

IIpasomipna mema ma medxci npedcmasHuymea NpoOKypamyporo inmepecie
oepaicasu 6 cyoi: y NOULYKax winaxie yHOPMY8aHHA

Ha cy4yacHomy erari NpakTHKH 3aCTOCYBaHHS 3aKOHOJIABYMX MOJI0KEHb CTOCOBHO
MIPOKYPOPCHKOTO MPEICTaBHUITBA BUHUKAE TIUTAHHS LI0/I0 TPABOMIPHOT METH IXHBO-
ro yXBaJCHHS, sIKa, Ha Hall MOTJIsI, 3yMOBJICHA, MEpeayciM, MeTol0 (DYHKIIOHYBaH-
HS TIPOKyparypu B Ykpaini. Tak, 3rigHO 3 MOJOKEHHSAMH CT. 1 3aKoHy IMpoKypaTrypa
B YkpaiHi 3aiiicHioe BcranosieHi Koncturyuiero Ykpainu ¢yHKuii 3 MeTor0 3axmc-
Ty TpaB i cBOOO[ JIIOMMHM, 3arajbHUAX IHTEPECIB CyCIiJbCTBA Ta JAepkaBu. BkazaHna
MeTa (YHKITIOHYBaHHS MPOKYpaTypy BU3HAYAE MUTICCIIPIMYBAHHS MPOKYPOPCHKOI [Ti-
SUTBHOCTI 1 JTOCSITAEThCS MIPY BUKOHAHHI 3aBJlaHb, CIIPIMOBAaHUX Ha 371MCHEHHS BCiX
MOKIIA/ICHUX Ha MPOKypaTypy QYHKIIIH B MeKax BU3HAUCHHX 3aKOHOJJABCTBOM TTOBHO-
Ba)KEHBb IIPOKYpoOpa II0A0 IXHBOI peaizalii.

Kpim Toro, mpaBoMipHa MeTa yXBaJICHHsI IPUITUCIB a03ally MEPILIOro YaCTHHH TPETHOT,
a03alliB MepIIoro, APyroro, TPEThOro YaCTHHHU YETBEPTOl cTaTTi 23 3akoHy 00yMOBJICHA
MparHeHHsSM BTUIMTH Y HalllOHATbHE 3aKOHOJIABCTBO MPUHIIUITH YISl JICPIKaB-YUYaCHHIb
o0 poii myOniuyHrX 0OBHHYBaYiB 1032 c(heporo KpUMiHAIBHOI IOCTHLII, BUKIAJICHI Y
Pexomenmariii CM/Rec (2012)11 KM PE€, a Takok pekoMeHalli1, BUKJIaJIeHI y BACHOBKaX
Beneriiicbkoi KoMicii 3a pe3ylibraTaMu eKCIIEPTHOTO aHai3y 3aKOHOMPOEKTY, IO Tepe-
JIyBaB YXBaJICHHIO 3aKOHY, cepell sIKHX PEKOMEH/AIlii 111010 BHECEHHS MOTPaBOK, 110 Te-
pendayaroTh CyOCHIiapHy POJIb MPOKYPOPCHKOTO MPEICTABHUIITBA, @ TAKOK MOMKITUBICTh
3arepevyyBaTi MPOTH TAKOTO MPEICTABHUIITBA B CYIIi; IIOJI0 YITKOTO YHOPMYBAHHS TOTO,
110 TIPOKYPOP MOXKE pealtizyBaTy NPeACTaBHUIBKY (YHKIIIO TLIBKH OOIPYHTYBABIIN OCO-
OucTe BTpy4YaHHs, 1 Micis MPUHHATTS KX mijcTaB cyaoM (1. 197) [12].

Cmocosno cnocobig¢ YHOPMYBAHHsL MeNC NPeOCmAGHUYMEA NpPOKyPamyporo
inmepecie Oepacasu 6 cyOi BapTO HarajaTh ONHY 13 3acaj], 3ampOBAIKEHHS SIKOI
pexomennoBano KM PE€ nepkaBam-yuacHHISIM, Yy pa3i HaJiIeHHS HUMHU CITykKO
myOMivyHOTO OOBHHYBaueHHS MOBHOBAXEHHSMH 11032 MeXaMmu cepu KpUMiHaJIbHOI
IOCTHIIi, a caMe: OpIEHTYBaHHs JiepXaB-y4yacHUIb Ha Te, L0 OOOB’SI3KM Ta
MOBHOB&KCHHSI MyOIiYHUX OOBMHYBAayiB 1032 CHUCTEMOIO KPHMIHAJIBHOI IOCTHIIT
MTOBUHHI B yCiX BUIAJKaX BCTAHOBIIOBATHCH 3aKOHOM 1 YITKO BHU3HAYATHCS 33715
yHUKHEHHsI Oararo3HauHocTi (1. 3) [9]. KonkpeTHuii crmoci® Takoro yHOpMyBaHHS
KOKHa JiepKaBa 00Mpae Ha BIACHUH pO3CY/, KOPUCTAIOUH 31 CBOTO CYBEPEHHOTI'O MTpaBa
BH3HAYATH 1HCTUTYMIiHHI Ta MPaBOBi IPOIEypH peaizalii cBoixX (YHKIIH i3 3aXUCTY
MpaB JIFOMHY 1 AEP>KaBHUX iHTEPECIB, 3 TOTPUMAHHIM IIPUHIHUITY BEPXOBEHCTBA MTPpaBa
Ta 11 Mi>KHapoIHUX 3000B’s13aHb (11. 4) [§].

3akonooasue 3a0e3neuyenns 30iliCHEHHA RPEOCMAGHUYINGA NPOKYPAMYypOI0 iH-
mepecie oepicasu y cyoi came y UKIIOUHUX GUNAOKAX
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3pemITor0 OHUM 13 HAHOUIBIN AMCKYCIHHUX € MUTAaHHS CTOCOBHO 3a0€3MEeUCHHS
3aKoHOM 3IIHCHEHHS IPEACTaBHUIITBA TPOKYPATYPOIO IHTEPECIB IEpyKaBH y CyIIi came
Y BUKJTIOYHUX BUIAAKaxX. 3 IbOTO MPUBOJY BapTO 3ayBakKUTH, 1110 3 BHECEHHSIM 3MiH J0
Ha3BU KOHCTUTYLIHHOT QYHKIIT poKyparypu 3akoHoM Ykpainu «[Ipo BHeceHHS 3MiH
1o Korcrurynii Ykpainu (mmomo npaBocyns)» Big 2 uepBHs 2016 poxy Ne 1401-VIII
BU3HAYAJILHUM €JIEMEHTOM CKJIaTy 00’ €KTy MPOKYypOPCHKOTO MPEICTaBHULITBA CTAIH,
TaK 3BaHi, «BUKJIFOYHI BHIIQJIKH» TIPEJCTABHUITBA IPOKYPOPOM 1HTEPECIB JACpiKaBU B
cyni. Y 3aKOHOMTABCTBI BiJICYTHE SIK BU3HAYCHHS ITi€1 OI[IHOYHOI IIPaBOBO1 KaTeTropii, Tak
1 4ITKUH Mepestik TakuxX BUMaAKiB. Taka mpaBoBa HEBU3HAYCHICTh MPOBOKYE CKJIIaTHO-
Il y TIPaKTHIli IPaBO3acTOCYBaHHS, K1 € MPEAMETOM HayKOBUX JOCTIKeHb [13-15],
pe3yNbTaTH SKUX JAI0Thb MOMIIMBICTH BHOKPEMHUTH HU3KY KOHLENTYaJIbHHMX IIIJIXO-
IiB 10 pO3yMiHHSI (QYHKLII MPOKypaTypH 3 MPEACTaBHUITBA iHTEPECiB JepKaBU B
CyIli, 3TiHO 3 SIKUMH TPOKYPOPCHKE TPEICTABHULITBO MMPONOHYETHCS PO3IIISIATH SIK:
(1) BUHATOK i3 3araJIbHOTO TIpaBHIIa PO 3aXHUCT IHTEPECIB ACPIKABU YITOBHOBAKCHIMH
OpraHami, KOJI{ MPOKYpPOp cyOCHIiapHO 3axHILae iHTepeCH AepiKaBH, TOOTO y pasi
KOJI IIi IHTEPECU HE 3aXMCTHIIM YIIOBHOBAXKEHI OpraHM, 10 OS3/isS/IM Ui HEHAJICKHO
(HETIOBHO) 3MIMCHIIIA TaKWH 3aXUCT, 200 JK KOJIW BIAIOBIIHIHN YITOBHOBaKEHUI OpTraH
y JepaBi BiACYyTHiH; (2) KOHCTUTYLIMHO periaMeHTOBaHy IisSUIbHICTDb NPOKYpaTypu
1033 MeXaM1 KPUMIHAJIBHOT IOCTHIIIT, SIKa 38 CBOEIO TIPABOBOIO MPUPOJIOI0 € BUHATKOM
13 3araJbHOTO IpaBuUiIa, 3a SIKUM OPTaHHU HPOKYPATypU TPaAULIIHO PO3IIIAIAIOTHCS SIK
OpraHyl Jep:KaBHOI BIaJH, sIKi Bij iIMEHI CycIijbCTBa 1 B HOro iHTepecax 3abe3medy-
I0Th 3aCTOCYBAHHS IpaBa TaM, Jic¢ MOPYIICHHS 3aKOHY Ma€ HACIiJKOM KpUMIHAJIbHY
CaHKLIIO.

Ha nam norsiz, crnoci® KOHCTUTYLIHHOTO BU3HAYCHHS BUKJIIOUHUX BUITA/IKIB pe-
aji3anii npoKyparyporo (yHKIIIT IPeICTAaBHUIITBA IHTEPECIB IePKaBU B CY/i CBITYUTh
Mpo Te, M0 3aKOHOJIABEI[hb HE Ma€ HaMipy OOMEXHUTH iX 3aKOHO/ABYE 3aKPIIUICHHS
MEKaMH KOHKPETHOTO CHEliajbHOIO 3aKOHY 1 HE BHKIIOYAE MOXKIMBOCTI 1X 3aKpi-
IUICHHS Y HOPMax IHIIMX 3aKOHIB, 10 BUIAETHCS TAKUM, IO BiJIOBiIae morpedam
CHOTOZICHHS, OCKIUIBKH TIEPEITiK WX BUTIAIKIB HE MOXKe OyTH BU3HAYCHHH 3a3/aJIeTiib,
a MOBUHEH BU3HAYATUCS CUTYaTHBHO, BIIMOBITHO 0 MOTPeOyIOUNX 3aXUCTy iHTEPECIB
B KOHKPETHHH ICTOPUYHUIT 1Tepio.

YV 11boMy KOHTEKCTI IPUBEPTAIOTH yBary HeMoaaBHi 3MiHU 110 a03. 3 4. 3 cT. 23 3a-
koHy Ykpainu «IIpo npoxypatypy», BHeceHi 3akoHoM Ykpainu «IIpo 3axuct koHCTH-
TYUIRHOTO Jaay y cepi MisuIbHOCTI peiriiHux opranizaimiii» [ 16], BiAMOBiAHO 10 SIKUX
ceped 8UNAOKIB, y AKUX He OONYCKAEMbCS 30IUCHEHHS NPOKYPOPOM NPeoCmasHUuymed
6 cyOi iHmepecis depiicasu, BUKIIOUEHO NPABOBIOHOCUHAX, NO8 SA3AHI i3 OIIbHICIIO
penieiinux opeanizayit, 10 00yMOBJICHO MOTPEOOr0 MiJCHICHHS 3ac00aMu MPOKY-
POPCHKOTO TIPEICTaBHUIITBA MEXaHI3MY 3aXHCTy IHTEpECiB JepikaBh y mii chepi Ha
Cy4acHOMY eTarli.

3peToro MUTaHHS PO BUKITFOYHICTH KOHKPETHOTO BUITAIKY BUPIIIYETHCS CYIOM
B TIpOIIeCi MIATBEPHKCHHS HASBHOCTI y MPOKypopa MiACTaB IS 3MIHCHEHHS Tpel-
CTaBHMLTBA IHTEPECIB ACPKaBH B Cy/i. 3 [OTO MPUBOIY CJIiJl BKa3aTH Ha MPaBOBY IO~
sunito BepxoBHoro Cymy 1110J10 BUKIIOUHUX BUTIAJIKIB MPEICTABHUIITBA TPOKYPOPOM
iHTEpeciB IepkaBu B cy/i, Bukiaaeny y [locranosi Bix 25 ksitaa 2018 poky y crpa-
Bi Ne 806/1000/17 (agminicTparuBHe npoBamxkeHHs Ne K/9901/2564/17). V uiii no-
cranoBi Bepxosuuit Cyn 3a3Ha4mB, 1110 PO3MIMPEHE TIIyMaueHHs BUMAJKIB (ITiZCTaB)
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JUTS. TIPEJICTaBHUIITBA MPOKYPOPOM 1HTEPECIB JIep’KaBU B CYJI HE BIJAMOBIJA€ MPUH-
LUy 3MarajibHOCTI, IKUW € OnHI€I0 i3 3acaj mpaBocyaas (. 63) [17]. Buxomsun i3
nojoxeHb 1. 3 4. 1 ct. 131-1 Koncrutyuii Ykpainu cneniaJbHUM 3aKOHOM, B SIKOMY
BU3HAYCHI BUKJIFOYHI BHIQJIKH Ta TOPSJOK MPEACTABHUIITBA IPOKYPOPOM iHTEpeciB
JepxaBu B cymi, € 3akoH Ykpainu «lIpo mpoxyparypy», BiamoBigHo 10 4. 3 cT. 23
SIKOTO TAaKMMH BUKJIIOYHUMH BUTIAJIKAMH, 32 SIKUX TPOKYPOP MOYKE 31HCHIOBATH MPEA-
CTaBHHUIITBO IHTEPECIB JIepKaBH B CY/Ii, € MOPYLICHHs a00 3arpo3a NopyIIeHHs IHTepe-
ciB gepxasu. Kpim toro, BepxoBuuit Cyz BUCIIOBUBCS 1 3 MPUBOAY PO3YMiHHS 00CATY
«IHTEepEeCiB AePKaBU», SIK 00’ €KTiB MPOKYPOPCHKOTO NMPEICTaBHUITBA, BKA3aBIIH, 1110
«IHTEepeCH JiepKaBm» OXOILTIOIOTH HIMPOKE 1 BOAHOYAC YiTKO HE BU3HAYCHE KOJIO 3a-
KOHHHUX iHTEpeciB, K1 HE MiIIar0Thcs TOUHIHM Kiacudikarii, a ToMy X HassBHICTb I10-
BHHHA OyTH MPEIMETOM CaMOCTIMHOI OLHKH CyAy y KOXXHOMY BHUIIaJKy 3BEPHEHHS
MIPOKYpOpa 3 1030BoM. [Ipu 11boMy 3ayBasKUBIIH, 110 HAJAMipHA (hopMatizalis «iHTepe-
CiB Jlep’kaBm», 0co0nmmBO y cepi myOnivyHUX MPaBOBITHOCHH, MOXKE MPHU3BECTH 0
HEOOIPYHTOBAHOTO OOMEXKEHHS MOBHOBA)KEHb MPOKYpOpa Ha 3aXUCT CYCHiJIbHO 3Ha-
YyHIUX IHTEPECiB TaM, Jie 11e AicHo noTpioHo (1. 70) [17]. Y myHkrax 74-75 uiei no-
CTaHOBM BHKJIQJIEHO NPaBOBY 11o3uLi0 Bepxosnoro Cyny 1110110 TiiyMadeHHsI IPaBOBO1
KaTeropii «BUKIIIOYHI BUIIQJKW» B KOHTEKCTI TOCIIIKyBaHOi (YHKIIT IPOKypaTypH.

YV KOHTEKCTI AOCIiIKYBaHOTO TIUTAHHS JIOLIBHO TAKOXK 3BEpHYTH yBary Ha PirieH-
s KCY y crnipaBi 3a KOHCTUTYIIIHOIO CKaproro akI[iOHEPHOTO TOBAPUCTBA «3aropi3b-
K1H 3aBoj1 pepociiiaBiBy moao BianosigHocti Konetutynii Ykpaiau (KOHCTHTYLIHHOC-
Ti) TIOJNIOXKEHHs MyHKTY 13 wactuam nepmoi crarti 17 3akony Ykpainu «IIpo Hario-
HaJbHE aHTUKOpYyTIiiiHe 0ropo Ykpaiam». Y mpomy Pimenni KCY 3ayBaxkuB mpo Te,
IO ITPO BUKIIIOUHI BUTIAJIKH MPEICTaBHULITBA IIPOKYPATYPOIO 1HTEPECIB ACPKABU B CYJIi
«... ineThes, 30kpeMa y yactuHi 3 crarti 23 3akony Ne 1697...» [18], 1o nae miacraBu
3 TIEBHOIO BIPOTiIHICTIO ITPHUITYCTUTH ITPO BU3HAHHS CYZIOM KOHCTUTYIIHHOI IOPUCANKIIIi
TaKUX BUIA/IKiB BUKJIIOYHUMH, a TAKOXK MO Te, IO IXHIH NepesiK He 00MEXKYEThCS MO-
JIO)KEHHSIMH 3aKOHY, 3 OIVISITy Ha 3aCTOCYBAHHS IIPUCITIBHUKA «30KpEeMay.

Bupok cydy ak oouna i3z nepedymoe o0rpynmyeanus npoKypopom HAs8HOCHI
niocmaeg 0na npeocmasHUUmMeda inmepecie oeprcasu é cyoi: eUnpagoanicmvs ma
nepcnekmugHicmp

YHOpMOBaHUI YWHHUM 3aKOHOJABCTBOM MEXaHi3M peai3allil mpeIcTaBHUIBKOT
(dyHKIIT TpoKypaTypu He nepeadadae 000B’ SI3KOBOIO MIEPEIYMOBOIO IIijl 4ac OOIPYyH-
TYBaHHS IIPOKYPOPOM HassBHOCTI B HBOTO TI1JICTaB JIJIS BKHUTTS 3aXOIiB MPEICTaBHUIIb-
KOTO XapaKTepy HasBHICTh OOBHHYBAJIBHOTO BUPOKY CYILY, SIKUM BCTAHOBIICHO HEBHKO-
HaHHs 200 HEHalle)KHE BUKOHAHHSI CITY>KOOBOIO 0COOO0I0 CBOTX CITYKOOBHX 000B’SI3KIiB
Yyepe3 HeCyMITiIHHE CTaBJICHHS JI0 HUX 200 3JIOBKUBAHHS CIYKOOBHM CTaHOBHILIEM YU
CIIy’)KOOBHMMHU NOBHOBaXeHHSIMH. BogHouac 4. 7 c1. 23 3akony Ykpainu «IIpo npoxy-
parypy» 3000B’s13y€ IPOKypopa y pa3i BCTAHOBIICHHS O3HAK, 30KpeMa KPUMiHAJIBHOTO
MIPaBOIMOPYIIEHHS 3MIHCHUTH TlepeadadeHi 3aKOHOM JIii 010 MOPYIIEHHS BiAMOBI-
HOTO NMPOBAKEHHSI.

VY 1upomMy KOHTEKCTI npuBeptae yBary [loctanoBa Benukoi [Tanaru BepxoBHoro
Cyny (mani — BII BC) Bix 11.06.2024 poky y crpasi Ne 925/1133/18 [19], y sxiit BII
BC BwupinryBana BUKIIOYHY MIPABOBY MPOOJIEMY CTOCOBHO NUMAHHS NPO HAAGHICMb /
giocymHicmo niocmas 0Jis1 NPeOCmAasHUYmMaa inmepecia 0epaicasi NPOKYpopoM K Camo-
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iz

CMIUHUM NO3UBAYEM y PA3i, KOAU OOUH OP2aH, YNOGHOBANCEHUL 30TUCHIO8AmMU (PyHKYIT
oepoicasu 8 CRIPHUX NPABOBIOHOCUHAX, NPOKYDOP BU3HAYUE OOHUM 3 8i0N08Ii0aYis, a iH-
Wt KoMnemeHmHuil (KOHMpPOIIOIOYULL) Op2aH NPOKYPop He 3a3Hauus nozusadem (n. 58).

VY3aranpHIOKOYH HaBeneHi y 1iil [IocTaHOBI BUCHOBKH II0/I0 3aCTOCYBaHHS HOPM
npasa, BII BC BucHoByBana (1. 157):

1) mpokypop 3BepTa€eThes A0 CyLy B iHTEpecax AepkaBu B 0c00i OpraHy, yloBHO-

B)KEHOTO JICPKABOIO 3/IIHCHIOBATH BiANOBIAHI (DYHKIIIT Y CHIPHUX MPaBOBIIHO-

CHHAX, SKLIO:

*  OpraH € y4aCHHKOM CIIipPHUX BiZIHOCHH i caM He MOPYIIY€E IHTEPECiB JepKaBH,
ajie I yJyacHUK NOopyInye (200 YIaCHUKH MOPYIIYIOTh) TaKi iHTEpECH;

*  OpraH He € YYaCHUKOM CHIPHUX BiJIHOCHUH, aji¢ HaJlIJICHUH MOBHOBAKEHHAMHU
(KOMITETeHLI€10) 3MIHCHIOBATH 3aXUCT IHTEPECIB ACPIKABH, SKIIO YYaCHUKU
CHIPHUX BiJIHOCHH IOPYIIYIOTh IHTEPECH JICPIKABHU;

2) IPOKYpOp 3BEPTAETHCA 10 CYIy B iHTEpecax JAeprKaBH SK CAaMOCTIHHUH MO3H-

Bay, SKIIO:

*  BIJICYTHIH OpraH, yIIOBHOBaKCHHUH JICP>KaBOIO 31MICHIOBATH BiJIIIOBIIHI QYHK-
1ii y CIIpHUX MPaBOBiTHOCHHAX;

°  OpeaH, YNOBHOBANCEHUL 0epIHCABOI0 30TUCHIO8AMU 8I0NOBIOHT (hyHKYIL Y cnip-
HUX NPABOBIOHOCUHAX, € YYACHUKOM CHIDHUX 6IOHOCUH [ CAM NOPYULYE iHmepe-
cu oepoicasu.

3a Takux 00CTaBHH BHJAETHCS BUIIPABJAHUM iHILIIOBaHHS MPOKYPOPOM, MOPYY
13 3ac00aMH TIPEJICTABHUIILKOTO XapaKTepy, i peeBaHTHOTO KPHUMIiHAIBHOTO TPOBa-
JDKEHHsI, 30KpeMa y BUIIAQAKy BCTAHOBJICHHS (GaKTy nopyuieHus iHmepecieé 0epicasu
OP2aHOM, YNOBHOBANCEHUM OEPIAHCABOI0 30TUCHIOBAMU BION0GIOHT (DYHKYIL Y CHIPHUX
npasosionocunax. BopHoyac BU3HAYEHHSI BUPOKY CyAy y BiATIOBIIHOMY KpHMiHAJIb-
HOMY TIPOBaKEHHI 000B’I3KOBOIO ITEPETyMOBOIO BXHUTTS IPOKYPOPOM 3aXOIiB TIPE/-
CTaBHULBKOTO XapaKTepy MOXE MPU3BOAMTHU [0 3aTATYBAHHS CTPOKIB, HEOOXiTHHX
JUTSL 3aXHCTY 1HTEPECIB JIEpXKaBH, a 1HOJI 1 10 YHEMOXKJIMBJICHHS TAKOTO 3aXUCTY Y
mizomy. Came Take OaueHHS OTPUMAJIO AOMIHYIOUY MIATPUMKY 32 pe3yIbTaTaMH OTH-
TyBaHHsI IPOKYPOPiB-CTaXXUCTIB Ha 0a3i TpeHIHroBOro HeHTpy NpOKypopiB YKpaiHu,
nposeneHoro 23 ta 27 cepmus 2024 poxy - 69% onuTaHUX BBAKAIOTH HEBUIIPABIAHUM
BHECEHHS 3MiH JI0 3aKOHO/IaBCTBA, 32 SIKUMHU 000B’SI3KOBOI0 YMOBOIO OOTPYHTYBaHHS
MPOKYPOPOM HAsBHOCTI MiACTaB AJISl BXKUTTA MPEICTaBHUIIBKUX 3aXOAIB BU3HAYUTH
HasBHICTH 0OBUHYBAJILHOTO BUPOKY CYJTy I110JI0 YIIOBHOBa)KEHOT0 cy0’ekra. BogHouac
26% omuTaHUX MPOKYPOPIB-CTAKUCTIB BBAKAIOTH MOXKJIMBICTh TaKMX 3MiH BUITPAB-
JIAaHOI0, OCKUIBKH L€ CIIPUATUME CHPOLICHHIO POOOTH IPOKYpOpa 10 OOTPYHTYBaHHIO
B CyJIi HasBHOCTI MIJCTaB JUIS MPEJCTaBHUIITBA. 3PEUITOI0, HA AYMKY 5% ONMUTaHUX
MPOKYPOPIB-CTAKUCTIB, TaKi 3MiHH HE BIUIMHYTH MPUHIIMIIOBO HA MPABOBITHOCHHH Y
cdepi NpOKYpPOPCHKOTO MPEACTaBHHUIITBA.

BucHoBkm i npono3uuii. BukiaaeHe Buliie 1a€ mijcTaBy 3 MEBHOK BIPOTIHICTIO
BHCHYBATH IPO T€, III0 MEXaHi3M 3iiCHEHHS IIPOKYPaTypOrO MPEICTABHHUIITBA IHTEpE-
CiB IepKaBH y Cy[i He MEpeIIKoIKae peali3alii KOHCTUTYIHHOTO TipaBa Ha CyJOBUI
3aXHMCT ¥ TapaHTy€ TaKi OCHOBHI 3acajiii CyJIOYMHCTBA, SIK PIBHICTh YCiX YYacCHHKIB
CY/IOBOTO TIPOIIECY TIepe]T 3aKOHOM 1 CYJIOM, 3MarajibHICTh CTOPiH Ta CBOOO/Ia B HaJaH-
Hi HIMH CyAy CBOIX JOKa3iB 1 y JOBEJCHHI Nepel CYJ0M IX IEePEKOHIMBOCTI, 3 OIS LY
Ha OIIIHKY eKkcriepraMu Beneniiicbkoi komicii 3akoHOAaBYOT pernaMenTarii miei pyHk-
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1ii mpoKypatypu B YKpaiHi SK Takoi, IO BiAMOBifae cranaapraM (yHKIIOHYBaHHS
CITy>kOM TTyOIIiYHOTO 0OBHHYBaYSHHS 11032 MeXaMU cpepr KpUMIHAIBHOT IOCTHIIIT, 10
Oe3nocepeHbO NEPEeBIPEHO HALIIOHAIBHOIO CYJOBOIO MTPAKTUKOIO HOT0 3aCTOCYBaHHS,
a TakoX BiJHAMILIO onocepeakoBaHe BusHaHHs KCVY y BUCBITIEHIH BuIle TPaBOBil
MTO3UIIIT 010 HEMOKIIMBOCTI JIETIETYBaHHS, a TAKOXK MPHUBIACHEHHS (PYHKITIH MTPOKY-
parypH iHIIMMH OpraHaMH Ta IMOCaI0BUMHU 0COOaMH.

KoHcTuTyniiiHO-ipaBoBa pernamenTanis (yHKIIT MPOKypaTypu 3 MpeCcTaBHU-
IITBA iHTEPECIB JACPKABU B CYIII XapaKTEPU3Y€EThCS HU3KOIO TIPABOBUX KATETOPii, IO
MAaloTh OLIHOYHUI XapakTep, pO3yMiHHS SIKHX, 3 OISy Ha BiJICYTHICTH IXHBOTO 3a-
KOHOJIABYOTO BH3HaueHHs, (opMyeThes B TpaBoBux no3umisx KCY Ta y npaBo3acro-
COBHIH MPAKTHII BiAMOBIIHUX CYO’ €KTIB IMPAaBO3aCTOCYBAHHS, TEPEBAKHO — CYIOBii
Ta MPOKYPOPCHKIH.

OHOBIICHUI KOHCTHUTYIIHHO-TIPABOBUH CTaTyc MPOKyparypu B YKpaiHi B acriekTi
BHU3HAYCHHS 00CATY ii TOBHOBa)KEHB B MISITLHOCTI 11032 MEKaMHU cepr KpUMiHATBHOT
IOCTHLIT Kpi3k MpU3MY (QYHKILIT MPeICTaBHULITBA IHTEPECIB ACPKABU B CY/i Y BUKIIOU-
HUX BUIAJKaX i B MOPSJIKY, 110 BU3HAYCHI 3aKOHOM, BTLIIOE €BPONEHCHKI CTaHIAPTH
TUSUTEHOCTI IPOKYPATypH 11032 MeKaMu cpepr KpUMiHAIBHOT IOCTHIIT, BU3HAYAIBHOIO
Mici€lo siKo1 y LiH cepi € mpecTaBHULITBO 3aralIbHUX a00 MyOTiYHUX IHTEPECiB, 3aXUCT
TIpaB JFOAWHY i OCHOBOIIOJIOKHUX CBOOOJ, 3a0€3MeueHHs BEpXOBEHCTBA MPaBa, 110 Biji-
TIOBi/1a€ 3aKOHO/IABYO BU3HAYECHIN METI MisUTBHOCTI IPOKYpaTypH B YKpaiHi y miJiomy.

Cnoci® KOHCTUTYLIHHOTO BU3HAYECHHs BUKIIOYHMX BHIIAJIKIB peajizawii npokypa-
Typoro (yHKIIIT MpefcTaBHUIITBA IHTEPECIB JIEP’KaBH B CY/i CBIUUTH PO Te, IIO 3aKO-
HOJIaBeIh HE Ma€ HaMipy OOMEXKUTH 1X 3aKOHO]ABYE 3aKPITUICHHS MEKaMHi KOHKPETHOTO
CIICL[iaJIbHOTO 3aKOHY 1 HE BUKJIIOYAa€ MOMKIIMBOCTI 1X 3aKpiIJICHHs Y HOpMax 1HIIHX 3aK0-
HIB, 1110 BUJIAETHCS TAKUM, 1110 BIJIIOBIIa€ MOTPeOaM CbOTOICHHS, OCKIIBKH MEPEIiK IUX
BUIIQ/IKIB HE MOKe OyTH BU3HAYCHUH 3a3a1eTi/1b,  IOBUHEH BH3HAYATUCS CUTYaTHBHO,
BiZIMOBIJHO 10 TIOTPEOYIOUHX 3aXUCTY IHTEPECiB B KOHKPETHUH iCTOPUIHUI TIepiof, po
110 CBiTYaTh HEIIOABHI 3MiHH JI0 MIEPENTIKY 3aKOHO/[ABY0 BU3HAUCHUX BUIIA/IKIB, B SIKUX
HE JOMYCKaeThCs 3MIHCHEHHS IPOKYPOPOM 1HTEPECiB JeprKaBh B CyJli MUITXOM BUKIIIO-
YEHHsI 3 HbOTO MPAaBOBUX BITHOCHH Yy cepi AiSUIBHOCTI PeNiridiHUX OpraHizarii.

3anpoBa/pKeHHST 3MIH Y 3aKOHOJABYO BHU3HAYCHHWH MEXaHi3M peaizarii
NPOKYpaTyporo  TMPEACTaBHUIBKOI  (YHKII, 30KpeMa IUIAXOM  BH3HAYCHHS
00OB’SI3KOBOIO [IEPEAYMOBOIO, MiJ Yac OOIPYHTYBAaHHS HPOKYPOPOM HAasiBHOCTI
B HBOTO IMIJCTaB JUI BKUTTS 3aXO/iB MPEICTABHHUIIBKOTO XapakTepy, HAasBHICTh
OOBHHYBAJIFHOTO BHPOKY CyIy, SKHM BCTAHOBJIEHO HEBHKOHAHHS a00 HEHAJIC)KHE
BUKOHAHHS CIY>KOOBOIO 0CO0O0I0 CBOiX CIYOOBHX OOOB’SI3KiB uUepe3 HECYMIIIHHE
CTaBJICHHSI 10 HUX ab0 3JOBKWBAHHS CIY)KOOBHM CTaHOBHIIEM YU CIYKOOBUMH
MOBHOB&)KCHHSMH, TOTpeOye BHBAKCHOTO MIAXOAY 3 TUM a0M HE YHEMOMIIMBHTH
3aXHCT IHTEPECIB ACPIKABHU Y LIJIOMY.

Crnucok BUKOPHCTAHOI JiTepaTypu
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p. Ne 4-p(I1)/2019. URL: https://ccu.gov.ua/sites/default/files/docs/4 p2 2019.pdf (mara
3BepueHHs: 01.09.2024).

. TlocranoBa Benukoi Ilamatm BepxoBnoro Cymy Bix 11.06.2024 poky. Crpa-

Ba Ne 925/1133/18. TlpoBamxenns Ne 12-60rc23. URL: https://reyestr.court.gov.ua/
Review/120396091 (nara 3BepHenns: 01.09.2024).
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REPRESENTATION OF THE STATE’S INTERESTS IN COURT AS A
FUNCTION OF THE PUBLIC PROSECUTOR’S OFFICE:
FEATURES OF LEGISLATIVE REGULATIONS

Summary

The article highlights some features of the legislative regulation the representation
of the state’s interests in court by the public prosecutor’s office, the peculiarity of
which periodically become the objects of review by the Constitutional Court of
Ukraine, initiated by interested parties, who in current conditions demand revision of
such regulation for its compliance with the principles of the rule of law.

The purpose of the article is to highlight the peculiarities of the legislative
regulation of the representative function of the prosecutor’s office through the prism
of establishing its compliance with European standards of the prosecutor’s office
activities in the researched field, the method of legislative determination of the scope
of the representation of the state’s interests by the prosecutor’s office, the legitimate
purpose of adopting legislative provisions on prosecutorial representation, ensuring the
implementation of the representation of state’s interests in court by the prosecutor’s
office in exceptional cases, the expediency of introducing changes to the legally defined
mechanism of implementation of the representative function by the prosecutor’s office
regarding the substantiation by the prosecutor of the grounds for such activities, as
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well as highlighting one’s own vision regarding its further development.

It is stated that the constitutional and legal regulation of the prosecutor’s office
function of representing the interests of the State in court is characterized by a number
of legal categories which are evaluative in nature, and which, given the lack of their
legislative definition, are understood in the legal positions of the Constitutional Court
of Ukraine and in the practice of the relevant entities applying law, mainly, judicial and
prosecutorial practice.

It is established that the updated constitutional and legal status of the prosecutor’s
office in Ukraine in terms of determining the scope of its powers in activities outside
the criminal justice sphere through the prism of the function of representing the State’s
interests in court in exceptional cases and in accordance with the procedure established
by law embodies the European standards of the prosecutor’s office, whose defining
mission in this area is to represent general or public interests, protect human rights and
fundamental freedoms, and ensure the rule of law, which corresponds to the legally
defined purpose of public prosecutor’s office in Ukraine.

It is proved that the method of constitutional definition of exceptional cases of the
prosecutor’s office’s function of representation of the State’s interests in court indicates
that the legislator does not intend to limit their legislative consolidation to the limits of
a specific special law and does not exclude the possibility of their consolidation in the
provisions of other laws, since the list of these cases cannot be determined in advance,
but should be determined in accordance with the interests which require protection in
a particular historical period.

It is proposed to apply a balanced approach to introducing changes to the
legislatively defined mechanism for exercising the representative function by the
prosecutor’s office with due regard for the achievements of judicial and prosecutorial
practice of its application, so as not to make it impossible to protect the interests of the
State by means of prosecutorial representation.

Keywords: public prosecutor’s office; prosecutor; representation of the state
in court; exceptional cases; European standards of prosecutorial activity outside the
criminal justice system; substantiation of the grounds for representation.
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TAPAHTII IPUHIIUITY PIBHOCTI YCIX YYACHUKIB
AJIMIHICTPATUBHOI'O NTPOLECY IIEPE/I 3BAKOHOM
I CYIOM B YKPAIHI

VY crarTi 3A1liCHEHO aHai3 MiAXO/IB /IO PO3YMiHHS MOHSTTS rapaHTii, CyTh TapaH-
Tild, 3aTajJbHUX TapaHTId MPUHITUIY PIBHOCTI YCIX YYaCHHUKIB CYTOBOTO MPOBA/KEH-
HS Ta CHeliajbHUX rapaHTiidi IPUHIMIY PIBHOCTI YCiX YYaCHUKIB aJIMiHICTPaTUBHOTO
MIPOIIECY TIePe/] 3aKOHOM 1 cyioM. JIOCTiPKEHO TIePBUHHI BU3HAUCHHS TOHSTTS T'apaH-
Til, OCHOBHI rapaHTii 3arajJbHOTO MPUHIUITY PiBHOCTI, OKPEMO JIOCIIKEHO TIPUHITHIT
PIBHOCTI y4aCHHKIB CyZ0OBOTO MPOBAKECHHS, PO3IVISIHYTA Kiacu(ikallisi TaAKUX rapaH-
Till 3 ypaxyBaHH;IM crieni(iky TPUHIUIY aJIMiHICTPATUBHOTO CY/IOYHHCTBA.

VY maHiii cTaTTi TOCIHIHKEHO MOHSTTS TapaHTil IPUHITUITY PIBHOCTI B aaMiHICTpa-
TUBHOMY IIPOLECI, TOCTIIKYETHCS CYTh 1 BUAN IOPUINYHUX FapaHTii Ta BU3HAYAETHCS
MiCIle TapaHTiii IPUHIMIY PIBHOCTI YCIX YYaCHHUKIB aJMiHICTPAaTHBHOTO NPOIIECy ce-
pen HUX, JOCIiKYIOThCS OCHOBHI BHIM TapaHTIH MPUHIIAITY PIBHOCTI YCiX yUYaCHUKIB
aJIMIHICTPATUBHOIO MpoLEeCy 3a (GOpMOIO 3aKpilJIeHHs Ta PIBHAMH 3a0€3MECUeHHSI.

VY crarTi po3mIIIAIOThCS Ta KITaCU(PIKYIOTHCS TapaHTIl MPUHIHUITY PIBHOCTI 3a pi3-
HUMH KPUTEPISIMH, TAaKUMU SK: 32 (JOPMOIO Ta PiBHEM 3aKpiIlJIeHHs, 32 PIBHAMH 3a-
Oe3reueHHs, 3a XapakTepoM [ii, 3a Cy0’ €KTHUM CKJIaJl0M, 3a [IPaBOBOIO MPUPOIOIO, 3a
(dopmoro peanizaitii. Kiacudikarist rapaHTiii J03BOJISIE KpaIle 3p03yMITH, SIK TPUHIIATT
piBHOCTI 3a0€3MeuyeThCsl Ha PI3HUX PIBHAX MPABOBOI CHCTEMH, Ta JJOTIOMAra€e BHUSBH-
TH TIOTEHUIIHI rapaHTii Ta MeXaHi3MH peaitizalii IPUHIUITY PIBHOCTI BCIX YYaCHUKIB
aJIMIHICTPATUBHOTI'O MPOILIECY.

VY crarTi 3anponoHoBaHo AediHilii0 rapaHTiii MPUHIMITY PIBHOCTI yCiX y4acHH-
KiB aJIMiHICTpaTUBHOIO MIPOLIECY MEPEea 3aKOHOM, HaBeIeHO 0e3MocepeqHbO TakKi ra-

© H. B. Lnbesa, B. C. Kyns, 2024
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paHTii Ta pO3KPUTO X CyTh, B TOMY YHCII 3 BpaXyBaHHSM CIEIU(IKH BIaCTHBOCTEH
aJIMiHICTPaTUBHOTO CYIOYHUHCTBA.

KarouoBi cioBa: mpuHIunm, rapaHTii, aAMiHICTpaTUBHHUN TpoLeC, MPUHIUIIH
aJIMiHICTPaTUBHOTO TIPOIIECy, MPOLeCyalbHI 3acajy, MPUHIMII PiBHOCTi, TapaHTil
MPUHLUITY PIBHOCTI, MPUHLIMI PIBHOCTI yCiX YYaCHHUKIB aJIMiHICTPaTUBHOTO MPOLECY
repes1 3aKOHOM 1 CYZIOM, rapaHTii IPUHIKITY PIBHOCTI yCiX YUYACHHUKIB aMiHICTpaTHB-
HOTO HPOLIECY Mepe]T 3aKOHOM 1 CYIOM.

IMocTanoBKka npo6aeMu. AKTyabHICTh JTOCIIKYBaHOI TEMH TIOJISTAE Y BIJICYT-
HOCTI B HayIli aJIMiHICTPaTUBHOTO TIPOIleCY YKpaiHM PO3yMIHHS TapaHTiid TPUHIH-
Iy aIMiHICTPaTUBHOTO MPOLECY MEepel 3aKOHOM 1 CyIOM, fK 1 MiAXiA 10 BU3HAYCHHS
MOHSATTS JaHOTO NMPHUHILMUILY, HOTo 3MicTy, cyTi. Came yepe3 po3KpUTTS CYyTHOCTI J0-
CJII[KYBaHOTO TIPHHIIAITY MOYKHA 3pO3YMITH SKi MPABOBI MeXaHI3MHU 3a0€31eYy0Th,
rapaHTyloTh Horo (yHKIiOHYBaHHsS Ta peanizanito. ¥ Komekci aaMiHiCTpaTHBHOTO
cynounHctsa Ykpainu (nani — KAC), ctarts 8 HEMOBHO Ta KOPOTKO PO3KPUBAE 3MICT 1
CYTb MOHATTS NPUHIUITY PIBHOCTI yCiX YYaCHUKIB aMiHICTPATUBHOTO TIPOIIECY Tepe
3aKOHOM 1 cyZoM. B Toil ke 4ac, HOpMaTHBHO-NIPAaBOBHM aKTOM HE 3aKPIIIIOETHCS
YHUM JKE€ TapaHTyeThCsl 3a0e3MeueHHs, JOTPUMaHHs, (QYHKI[IOHYBaHHs Ta peaizallis
JOCIIPKYBAaHOTO TPUHIUITY. BBaxkaeMo, 1m0 rapaHTii IpUHIUITY PIBHOCTI B aMiHi-
CTPaTUBHOMY CYJOYMHCTBI MOBHHHI OyTH, SIK MiHIMYM, 3BEJICHI B TECOPETHYHOMY IIPO-
cTopi. YHidikalis Takux TapaHTiii cipoctuiia 6 podOTy A TEOPETHKIB 1 MPAKTHUKIB
Ha NIIXy 3a0e3edeHHs Ta peaizalii IboTo MPHHIIAITY.

3 BpaxyBaHHSIM JICKJIapyBaHHSI €BPONEHCHKOrO KypcCy Halloi JepKaBH, MpH Bif-
CYTHOCTI 3pOCTaHHsI PiBHS CIIPABEUIMBOCTI CYI0yCTPOO, HABITh MEBHOTO CIaJaHHs
B YMOBaxX BOEHHOTO CTaHy (MM 0aunMoO JIeSKy OpI€EHTOBAHICTh CY/iB Ha KOPUCTbH JEp-
KaBH, aHDK JIIOAMHH), HAroJOIIyeMO, IO JOCIHIIKCHHS TrapaHTid 0CHOBOMOIOKHHUX
MPUHIMITIB CYIOYMHCTBA (B KOHKPETHOMY BHIIQJIKY - IPUHIIAITY aJMiHICTPATHBHOTO
MIpOoIIeCy IMepe]] 3aKOHOM 1 CYIOM) MOTJIO OM CHIPUSITH Ha PiBHI HAYKOBOI CITITBHOTH Ta
MIPaBHUKIB IEBHUM HaraJyBaHHSM IIPO OCHOBU BEPXOBEHCTBA MIPaBa, PiBHOCTI, JIIOAHU-
HOIICHTPUYHUX I[IHHOCTEH 1 MOCIPUATH B 3a0€3MCUCHHI 3aXUCTY MpaB JIIOJAWHH, CIIpa-
BEJUIMBOTO CYIy 1 HEIUCKpUMIiHaIlii. TaKuM YMHOM, AOCTDKEHHS TapaHTii IPUHITUITY
PIBHOCTI BCiX YYaCHHKIB aMiHICTPAaTHBHOIO MPOIECY € aKTyaJbHUM SK 3 TEOPETHY-
HO1, Tak 1 3 MPaKTUYHOI TOYKH 30Dy, OCKUIBKH CHPHSE 3MIIHEHHIO JEMOKPATHYHHX
IHCTHTYTIB 1 3aXUCTY TPaB JIOANHA B YKpaiHi.

AHaJi3 ocTaHHixX qocaimkensb i mybsikaniii. HaykoBisimu nuine ¢pparmeHTanb-
HO 3raJly€ThCsl IUTAHHS TapaHTIH IPUHIIUIY PIBHOCTI YCIX YYaCHHUKIB aMiHICTpaTHB-
HOTO TIPOIIECY TIepe] 3aKOHOM 1 cyjioM. Hapasi OinbImicTh JoCTiKeHb CTOCYEThCS Ta-
PaHTiii KOHCTUTYLIHHOTO MPUHLIMITY PIBHOCTI, a00 rapaHTiii 3araJibHO-IPOLIECYaTbHO-
r'o MPHUHIIMITY PIBHOCTI, 30KpeMa MEeBHI OOPUCH MUTAHHS PO3IVISIIAI0Th TaKi BUCHI, SIK
S1. O. bepnasmok, €. B. bitossopos, B. B. 'opomosenko, M. B. Kosaxis, O. I. Kopuns-
cekuid, S. I1. Ky3emenko, XK. M. Mensauk-Tomenko, B. B. MopryHs, B. @. Tloropisnko,
B. B. [Tuenin, O. ®@. Ckakyh, I. b. Craxypa Ta iH. Brim, MpoBiBIIM IPYHTOBHHI aHATI3
BXKE€ HAsIBHUX JOCII/DKEHb, 3a JOIIOMOIOI0 HAYKOBUX METOIB ACAYKLIl i CHCTEMHOIO
aHaJi3y MO>KHA YHi(iKyBaTH 1 rapaHTii J0CTiHKyBaHOTO IPUHIIMITY.

Meta crarTti. MeToro gaHoi myOIikanii € JOCIHiKSHHS Ta aHali3 3aKpilyIeHuX 1
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MPaKTUYHUX TapaHTiil 3a0e3reveHHs Ta peaizallii MPUHIKITY PIBHOCTI yCiX y4acHH-
KiB aIMIHICTPaTHBHOTO MPOIIECY Tepel 3aKOHOM 1 CYIOM B YKpaiHi.

Buxkiaa ocHoBHOro MarepiaJiy. [l JeTaabHOTO JOCIIIKEHHS TapaHTiil npuH-
IUITY PIBHOCTI yCiX YYacCHHUKIB aJIMiHICTPaTHBHOTO TPOLECY Tepe]] 3aKOHOM 1 CYZOM
BYXJIMBO PO3IIOYATH 3 CAMOTO MOHSTTS rapaHTiii. B cOBHUKY yKpaiHChKOI MOBH BH-
3HauaeThes: «l'apaHTis - MOpyka B YOMYCh, 3a0€3MEUCHHST YOro-HeOyAb. YMOBH, IO
3a0e3MeuyoTh YCIiX 40ro-ueoyap» [4, ¢. 29].

Jai, OimeIn By3bKe MOHATTSA — IopuandHi rapantii. B. @. Ioropinko 3a3Hadae,
10 «FOPUUYHI TapaHTil — e TepeadaueHi 3aKOHOM CITellialbHi 3aCO0H MPAKTHYHOTO
3a0e3IedeHHs paB Ta CBOOO JIFOMUHHM 1 rpomasauHay [5, ¢. 40]. O. ®. CkakyH BH-
3Ha4a€e IOPHUINYHI TapaHTil K «CHCTEMY IOPUANYHHUX 3ac00iB 1 CIIOCOOIB OXOPOHH 1
3aXMCTY MPaB JIIOAWHH 1 rpoMaissHuHA. O00B’SI30K IepKaBH 3a0e31eunuTH 0001 IPaBo
Ha CY/IIOBHUH 3aXKCT Ta IHII CIIOCOOM 3aXUCTY, HE 3a00POHEH] 3aKOHOM, a TAKOXK Ipa-
BO Ha Ofiep KaHHS KBaTi(iKoBaHOI IOPHANYHOI 1orioMoru» [6, c¢. 188], Ta Bkazye mio
IOpUNYHI TapaHTii CTOCYIOTbCS Hacammepel MpaBOTBOPYOiI AiSIIBHOCTI JepiKaBH,
cnoco0iB 3aKpiluIeHHs TpaB JIIOJAWHU 1 TPUHIMIIB i1 (IKCYIOunX IX HOpPM, BH3Ha-
YeHHS TOPSAKY peaiizalii mpas, hopm ix oxoponm» [6, c¢. 188]. ToOT0, K MK Oaunmo,
camMe HOpMaTUBHO-TIPaBOBE 3aKPIIJICHHS MpaBa, MPUHIIMITY, TOHATTS, 000B’A3KY, a00
THILIOTO TPABOBOTO SIBUIIA — € TIEBHOIO FAPAHTIETO.

Ha mymxy O. @. CkakyH «He JIHIIIe 3aKOHOIaBUYe 3aKpIIICHHS MpaB, aje i ajaek-
BaTHE CIPUHHATTA YMHHOTO HOPMATHBHOIO Marepiany BciMa HOro ajgpecarami, IO
3HAXOJIUTh BUPAXKECHHS B 0€3MOCEPENHIN AIsUILHOCTI, KA peajizye mpaBo, Ta y mpa-
BO3aCTOCOBHIN MisUTBHOCTI AepkaBH. OCTaHHS BKIIIOYAE MOXKIUBICTH ITPUMYCOBOTO
BUKOHAHHS MPaB IpOMaJisiH 1 YCYHEHHS NMEpeIIKo Ha HUIIXY iXHbOI pearnizamii» [0,
c. 188]. OTxe, mpaBo3acTOCOBHA NMPAKTHKA, MPAKTHUHA peaizallis MeBHUX MPaB TEeXK
MOyKe OyTH rapaHTi€ro X 3a0e3neueHHsl.

3ronom O. @. CkakyH 3alpornoHyBaia «BiJOKPEeMJIIOBaTH IOPUANYHI TapaHTii 3a-
KOHHOCTI BiJI OPHIMYHUX TapaHTii mpas, cBOOO 1 000B’SI3KiB JIOAMHU 1 TPOMaIsIHHU-
Hay [7, c. 28]. O. ®. CxakyH IOpHINYHIMY TapaHTIIMU 3aKOHHOCTI IMEHYE SIK «IIepe-
OaueHy 3aKOHOAABCTBOM CHCTEMY IPaBOBUX YMOB i MPaBOBUX 3ac00iB, CIPSIMOBAHUX
Ha 3a0e3MeueHHsT PeKUMY 3aKOHHOCTI i MpaBomopsaky» [8, c¢. 667], opuauuHi ra-
paHTii mpaB, cBOOO i 00OB’SI3KIB JIOAWHHM 1 TPOMAISTHIHA — 1€ «CHUCTEMY HOPMAaTHB-
HO BU3HAYECHUX, OpraHi3aliiHO opopMIIeHHX CIOCcoO0iB 1 3ac00iB, 110 3a0e3MeUyIOTh
peasibHe BTUIEHHS NIpaB, cBo00, 000B’sI3KIB JIOAMHM 1 rpoMastHiHay [§, c. 228].

€. ®. bi103b0POB MPOTIOHYE MOHSATTS TPABOBHUX T'APAHTIH, 110 JTy’Ke OIU3bKe 10 T0-
HSATTS FOPUAMYHUX TAPAHTIH MpaB, cBOOO 1 000B’SI3KiB JIFOJWHU 1 TPOMaITHIHA, 3aIpO-
noHoBane O. @. CkakyH. A came, BiH BBaXKae€, 10 «IPABOBI TapaHTii — 11 CYKYITHICTb
MIPaBOBHX 3acO0iB 1 CMIOCO0iB, IO BU3HAYAIOTH YMOBH 1 MTOPSAIOK OS3ITePEITKOIHOI pea-
Ji3awii mpaB Ta cBOOOJ 0COOH, a TAKOXK X OXOPOHY W HamiHHHIN 3aXHUCT BiJ MIPOTUIIPAB-
HUX TIOCsIranb. J{o MpaBOBUX rapaHTiii ipaB 1 CBOOO/ HAJISKATh: TAPAHTI1 KOYKHOTO 3HATH
CBOI IpaBa Ta 000B’SI3KW; TapaHTii Ha CYZOBUI 3aXHCT; TApaHTIl HA 3BEPHEHHS 32 3aXHC-
TOM CBOIX IpaB 10 YIIOBHOBaXeHOTo BepxoBHoi Paau 3 mpaB mroanHu; rapanTii 3aXucTy
NpaB y MD>KHAPOJIHUX CYJIOBUX YCTAHOBAaX YW BIATIOBIAHUX OpraHax MDKHAPOJHUX Op-
TaHi3aIlii; rapaHTii Ha caMO3ax¥CT MIPaB 1 CBOOO; TapaHTil Ha BiANTKOXYBaHHI MaTepi-
AJIBHOT Ta MOPAJIbHOT KO/, 3aMOAISIHOT Iep>KaBHUMH OpraHaMH, OpraHaMy MiCIIEBOTO
CaMOBPsILyBaHHSI Ta 1X CIIY»KOOBHMH 1 [TOCaIOBUMHU 0COOAMH TIiJT 4ac 3/1iHCHEHHS CBOIX
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MOBHOBA)KEHb; TapaHTii HEBUKOHAHHSI SIBHO 3JIOYMHHUX HAKa3iB UM PO3MOPSKEHb; Ta-
paHTii Ha FOPUIAMYHY JIOTIOMOTY; TapaHTil BUKOPUCTAHHS IPHHIUITY TPE3yMIILiT HEBH-
HYBAaTOCTI; TapaHTii B/IMOBH JIaBaTH CBiTYCHHS a00 MOSICHEHHS I0/I0 ce0e, WIeHIB cim’1
YK OJM3bKUX POJMYIB, KOJIO SIKUX BH3HAUYEHO 3aKOHOM; I'apaHTii MiI03pI0BaHOT0, OOBH-
HyBa4€HOT0 Y MiICYyTHOTO Ha 3axucT» [9, c. 55, c. 59].

3 oAy Ha MO3MLIT IUTOBAaHUX aBTOPiB, BBAYKAEMO, 1110 FapaHTii MPUHIMITY PiB-
HOCTI BCIX YYaCHHKIB aIMiHICTPAaTUBHOTO TPOLIECY MEPEe 3aKOHOM 1 CYZIOM € JIOCUTh

KOMILUIEKCHOIO TapaHTIET0, 1 OHOYACHO € MPaBOBOIO TapaHTier0, a00 IOPUIUTHOIO Ta-
paHTi€ro pas, cB0OO/ 1 000B’SI3KiB JIIONMHM 1 TpOMaITHIHA (HAIlPUKJIIal, IpaBa Ha He-
JUCKPUMIHALIIEI, YU TOCTYI JIO MPABOCY//IsS, Ha CyJIOBUI 3aXHCT, TOIO) Ta B MEBHIN
Mipi IOPUINYHOIO TAPAHTIEI0 3aKOHHOCTI, OCKUIBKH BWINE3TalaHi MpaBa 3aKpiluieHi
3aKOHOM, OXOPOHSIIOTHCS Ta 3a0€3MeUyI0ThCS 3aKOHOM, 3aXHCT TAKUX IPAB € OCHOBOIO
PEeXUMY 3aKOHHOCTI. besyMoBHO, 0€3 JJOTpUMaHHS MPUHIIMITY PIBHOCTI BCIX Y4acHH-
KiB aIMIHICTPaTHBHOTO TPOIIECY TEepel 3aKOHOM 1 CYZIOM 1 He OyJie mpaBa Ha CIIpaBe]l-
auBMi cya. Ha Hamry myMKy, rapaHTis JaHOTO NMPHHIMITY € MPOLECYabHOIO IapaHTi-
€10, 1 OUTBII BY3bKO — aJIMIHICTPaTUBHO-TIPOLECYAILHOIO (3 BpaxyBaHHS crielu]iku
aIMIHICTPaTHBHOTO CYIOYNHCTBA). ToMy, MOYKHA TOBOPHUTH, IIIO TaPaHTIl TOCTIKyBa-
HOTO MPUHLMITY — 1I€ MMOEJHAHHS Cepel rapaHTiid Ha CYIOBHHN 3aXHCT, CIpaBeIMBUI
CY[l Ta TapaHTiil HeIMCKpUMIHALI].

VY Pimenni Koncrturymiitnoro Cymy VYkpainm Bim 12.04.2012 poky y cmpasi
Ne 9-pr/2012 (3a koHCcTHTYLiHiHUM 3BepHEeHHsM Tp. A. I1. Tposina mozno odiuiiHoro
TIlyMadeHHs1 MoJokeHb ctarti 24 Koncrutynii Ykpainu (crpaBa mpo piBHICTH CTO-
PiH CyZOBOTO TIPOIIECY)) 11010 OPIMIHHOTO TITyMadeHHs MOJIOKeHb CT. 24 KoHcTuTymii
VYkpainu 3a3HaueHO 10 «KOKEH, TOOTO rpoMasiHiH YKpaiHu, iHo3eMelb, ocoda 0e3
IPOMaJITHCTBA, MAa€ TapaHTOBaHI JIEP’KABOKO PIBHI MpaBa Ha 3aXHUCT MpaB 1 CBOOOI Y
CYIOBOMY TIOPSIIKY Ta Ha y4acTh y PO3IVIS/IL CBOET CIIPaBH y BUSHAYEHOMY IPOIIECY-
QJIIBHUM 3aKOHOM TOPSIIKY y CyZax ycix IOpUCIUKIIH, crenianizaniil Ta iHCTaHii. .. »
[10] Takox, Koncturyuiiinuii Cyj 3akpinuB, 110 «KOHCTHTYIIHHA 3acaia PiBHOCTI
yCiX YYaCHHKIB CyJJOBOTO IIPOIIECY IMEpPe]] 3aKOHOM 1 CylIoM 3abe3redye rapaHTii 10-
CTYIHOCTI TpaBOCYA/sl Ta peajizalii mpaBa Ha CyZOBHH 3aXUCT, 3aKPilJICHOrO B 4. 1
ct. 55 Koncrutyiiii Ykpainu; 1s 3acajia € moXiJHO BiJ] 3arajbHOr0 MPUHIIAITY PIBHO-
CTi TPOMAJISH Tepe 3aKOHOM, BU3HAYCHOTO 4. 1 ¢T. 24 OcHOBHOTO 3aKoHY YKpaiHw,
1 cTOCy€eThCsI, 30KpeMa cepu CyIOUMHCTBA; PIBHICTH YCIX YYAaCHHMKIB CYJOBOTO IPO-
Lecy nepe] 3aKOHOM 1 CyJIoM iepeadauae eMHUN PABOBUM PEKUM, KU 3a0e31euye
peanizariiro IxHix mporecyanpHux mpasy» [10]. OTxke, pUHIUT PIBHOCTI BCIX yYacHU-
KiB aIMIHICTPaTUBHOTO MPOIIECY Tepel 3aKOHOM 1 CYJIOM TIOXOUTh 3 KOHCTUTYIIIHHO-
T'O MPUHIIMITY, 3TOZIOM 3 3araJibHO-TIPOLIECYAIBHOTO MPUHIMITY PiBHOCTI. A caM dakT
HOT0 3aKpiIJICHHS 1 ICHYBaHHS B)XE € TapaHTIEI0 CTIPaBEIIMBOIO OalaHCy MixK MpoIe-
CyaJIbHUMHM TIpaBaMM YYaCHHUKIB aIMiHICTPaTUBHOTO MPOIIECY.

JlocnipKeHHs IMTaHHS TapaHTiil MPUHIMITY PIBHOCTI BCIX YYaCHHKIB aJMiHiCTpa-
TUBHOTO TIPOIIECY TIepe/] 3aKOHOM 1 CYJIOM Hapasi Y BIIKPUTOMY JOCTYI BiACyTHi. BTim,
€ OLIBII MIMPOKI JOCTIKEHHS, a00 TPOXHW AOTHYHI JI0 HAoro Hanpsmky. B. Cepiiok,
B. JIro6apcekmii Ta P. CkpuHBKOBCHKHH Y CBOTH ctarTi «I apaHTii 3a0e3ne4ueHHs piBHO-
CTI TIepes] 3aKOHOM 1 CymoM B YKpaiHi» HaIaloTh MOCHIIAHHS Ha HOpMH KoHCTHTYIIT
Ta BIacHUM ix anami3 [11, c. 1044], po3kpuBatOTh MUTaHHS HEJOTOPKAHHOCTI CyA/iB B
acrieKTi NpuHIMITYy piBHOCTI [11, ¢. 1045], HaronomyoTh Ha JOCTYII 10 PaBOCY/IS SIK
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cyTi npuHIOumy piBHOcTi [11, c. 1046] Ta poONsITE BHCHOBOK, 10 «TEOPETUYHUM aHaTi3
peadtizariii Takoi 3acau MPaBOCY/IS SIK PIBHICTh TIepe]T 3aKOHOM 1 CYZIOM JIO3BOJISAE 3pO-
OWTH BUCHOBOK TIPO Te, 110 11 e)eKTUBHE BUKOPUCTAHHA B YKpaiHi 3M1HCHIOETCS 11IE HE
moBHOIO Miporoy» [11, ¢. 1047] i «HEOOXIHO YIOCKOHAIUTH MPOLIECyabHe 3aKOHOIAB-
CTBO 3 METOIO CTBOPEHHS Ha piBHI BepxoHoro Cyay yMOB 1070 3a0e3Me4YeHHs €THOCTI
CYZOBOi IPAKTUKH Ta CIIPOMOTTHCS PeajbHOI He3anexKHoCTi cymaiBy [11, c. 1047].

B. B. MopryH B cBOili aucepralii Hala€ Te3u, SKi HAIITOBXYIOTh Ha TIEBHI TyM-
KM B HAIlIOMY JIOCIiDKeHHI. Hampuknan, BueHmid 3a3Ha4ae: «3aKOHOAABYO 3aKpiTIeHA
¢inaHcoBo-ekoHOMIYHA 0a3a (OCHOBA) MICIIEBOTO CaMOBPSIyBaHHs BHCTYIAa€ Bax-
JIMBOKO TapaHTIE€I0 y BUPILICHHI MUTaHb MICIIEBOro 3Ha4eHHs» [12, c. 70]. 3 manoi
TE€31 MU JJOXOAUMO J10 IYMKH, 1110 caMe 3aKOHOAABYE 3aKPiIUICHHS IPUHLUMIY PIBHOCTI
YYacCHHKIB CyIOBOTO MpOIECY BXKE € BiAMOBIIHOIO TapaHTI€I0, @ TAKOXK 3aKPIMJICHHS
MarepiaJbHO-TEXHIYHOI 0a3H CYIIiB, 3aKpIIUICHHS MUTAHHS CILIATH CYI0BOTO 300py Ta
3BUTBHEHHS BiJ HOTO CIIATH MOXE, B CBOIO UEpTy, BUCTyIaTH rapaHTiero. Takoxk, B.
B. MopryH cTBepIKye, 0 «IIpaBo HA CAMOBPSILyBaHHS TapaHTYEThCS JIEPKABHUMHU
TEPUTOPiaTbHO-aAMIHICTPATUBHUME OMUHHLIMI» [12, c. 141], a oTke, MU, B CBOIO
4epry, MO)KEMO CTBEPDKYBATH, 1110 JOCIIIKYBaHUN IPUHLINI FapaHTY€EThCS B LIIIIOMY
JIAHKOIO CY[iB aJJMiHICTPAaTHBHOI IOPUCAMKIIII, OCKIJIBKH 0€3 rajdy3eBUX Cy/iB, HE Oyi0
0 1 rayy3eBOro NpUHITUILY.

O. @. CxakyH BU3Ha4ae, M0 HAIlIOHATBHI (BHYTPIIIHBOJEPKABHI) IOPUINYHI ra-
panTii 3a GOpPMOIO 3aKpiIUICHHS TOAISIFOTHCS HA KOHCTUTYLIHHI (3aranbHi) Ta raimyse-
Bi. Ha myMKy BUEHOI: «KOHCTHTYLIHHI (3arayibHi) — 6a3a rapaHTyBaHHs 1paB, CBOOO
1 000B’SI3KiB TPOMAJISIH; 32 HUIMH MOYKHA POOWTH BHCHOBKH IIPO XapakTep 3abe3meue-
HOCTI MpaB i cBOOOJ TPOMAJIsH, a OT)KE ICHYFOUHMM JIaJI0M 3arajioM; raixy3eBi (IUBiIb-
HO-TIPABOBI, aJIMiHICTPaTUBHO-TIPABOBI, KPUMIHAIBLHO-TIPABOBI Ta iH.) — Y MIOTOYHHX
3aKOHAX 1 MiI3aKOHHUX HOPMAaTHBHHX aKTax nepeadadeHi MpomeaypH Ta MexXaHi3Mu
peautizarii, OXOPOHH 1 3aXHCTy IpaB 1 CBOOO JIOANHH, SIKi 3aKPIMJIeHI B KOHCTUTYILI»
[13, c. 73]. Tak camo, BUCHO BH3HAYAETHCS, IO OPHUIUYHI T'apaHTii mpaB i cBOOO
JroAMHM 3a popMamu (cTamissMu) 3a0e3redeHHs OyBarOTh TapaHTIsIMHU pealtizarlii, 0Xo-
poHu Ta 3axucty [13, c. 74]. 3acHOBYIOUHCH Ha 3araJlbHOTEOPETUYHNX OCHOBAX Ta BH-
KOPHCTOBYIOYH JIOTTYHHIA MPUHOM JIeMyKIii (Bi/] 3arajibHOTO JIO CIIELiaIbHOTO) 1 METO
CHUCTEMHOTO aHaJli3y, MU MOYKeMO HaJIaTH BIacHe OAYEeHHs rapaHTiil T0CITiKyBaHOTO
NPUHIMITY 1 PO3KPHUTH 1X BHIIH.

OTxe, 32 GOPMOIO Ta PIBHAMH 3aKpIIUICHHS TapaHTil MPUHIMIY PIBHOCTI YCiX
YYaCHHUKIB aIMiHICTPATUBHOTO ITPOIIECY TIEPET 3aKOHOM 1 CyZOM MOYKHA TIOAUTUTH Ha
MDKHApO/IHI, KOHCTUTYLIHI Ta aAMiHICTPaTHBHO-IIPOLICCYaIbHI.

[ono Mi>KHAPOAHUX TapaHTil, TO, B MEPIIY YEPry, FapaHTIEI0 € caMe 3aKpiIlieH-
HSl TUTaHHS PIBHOCTI y MibXHapofaHux aktax. Ha mymky f. bepHasfoka, «piBHICTB i
HEJIOMyCTUMICTh TUCKpUMiHalii 0cOOM € HE TiIIbKM KOHCTUTYLIHHUMHU MPUHLUIIAMHI
HaIllOHAJILHOT IPABOBOT CUCTEMHU YKpaiHW, a i (pyHIaMEeHTAIbHUMH LIHHOCTSIMU CBi-
TOBOTO CITIBTOBAPUCTBA, HA YOMY HAroJIOLIEHO Y MIXXKHAPOAHUX IPAaBOBUX AKTaX 3 IH-
TaHb 3aXUCTY MpaB i CBOOO JIOAMHU 1 TPOMAITHUHA, 30KpeMa y: = 3arajibHiil 1ekia-
pauii npas sitonuHK 1948 poky (crartsix 1,2, 7), » KoHBeHI1iT Tpo 3aXHCT NpaB JHOIMHA
1 ocHOBOMONOXHIX cBoOOA 1950 poky (ctarti 14), = [Ipotoxomni Ne 12 no Konsentii
PO 3aXHCT MPaB JIFOJAWHU 1 OCHOBOMOJIMKHHUX ¢BoOOa 1950 poky (crarti 1), = Mixk-
HapOJHOMY TaKTi PO TPOMAJSHCHKI 1 moniTiyHi npasa 1966 poky (crartsix 14, 26)»
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[14, c. 24]. BBaxkaemo, 110 TPaBO Ha CIIPABEUIUBHI CY/I, 3aKpiruieHe y ¢T. 6 KonBeniii
PO 3aXHCT IPaB JIFOJUHHU i OCHOBOITOJIOKHUX CBOOOJI HEPO3PUBHO ITOB’sI3aHE Ta IIe-
PEILTITAETHCS 3 IPUHITUIIOM PIBHOCTI 1 BOHH € HEBiJl’€MHUMH Ta HEMOXIIMBUMU OJIMH
0e3 oxaHoro. [To-apyre, 11e cama npoiiecyajibHa MOXIIMBICTh 3BEPHEHHS 10 €BpOTICii-
CBKOTO CYJy 3 TIpaB JIIOMUHH, MOXKJIMBICTh PO3TIISAY JaHUM CyJIOM CIIPaBH, peaizariii
pilieHHsT JaHOTO CyAy B YKpaiHi Ta OTpUMaHH IIEBHOI MaTepialbHOi KOMIIEHC Ai].

KoHcTuTyniiiHi rapanTii — € 3arajJbHUMHU TapaHTISIMH MEPBHHHOTO TPUHIIUIY
piBHOCTI, sKi 3akpimteHi B OcHOBHOMY 3akoHi AepraBu. OnHa 3 HUX — IIe MTPaBo Ha
piBHicTh nepen 3akoHoM: Koncturyniss Ykpainu (ctT. 24) rapanrtye piBHICT BCiX I'po-
MaJsiH Tepe]] 3aKOHOM 1 3a00pOHsIE€ JUCKPUMIHAIII0 32 O3HAKAMH pacH, CTari, MOJIi-
TUYIHUX TIEPEeKOHaHb TOIO. L[ HopMa € 0cHOBHOTO 111 3a0€3TeUeHHs PIBHOCTI B aIMi-
HicTparuBHOMY mpoueci. CtarTs 26 NpUpiBHIOE 1HO3eMIIIB Ta 0ci0 0e3 TpomMaasTHCTBA
3a MpaBaMU 1 cBOOOAAM JI0 YKpaiHIIIB, 32 OKPEMHMH BUHSITKaMHu. PiBHICTH y CBOIH
TiTHOCTI Ta mpaBax rapanTyeTbes 21 crarTero. 3araibHO-TIPOIeCYaTbHAN TTPHHIIATL
PIBHOCTI ycCiX yYacHHKIB CyZOBOTO MpOIECy Iepell 3aKOHOM 1 Cy[JOM T'apaHTY€eThCs
crarrero 129 Koncrutyiii.

Oxkpemo 3arajipHi MporecyaibHi TapaHTii MPUHIUITY PIBHOCTI Mepes] 3aKOHOM i
CYZIOM BCTaHOBIIOIOThCS Y 3akoHi Ykpainu «IIpo cymoycTpiii Ta craryc cymmiB», a
came crarTero 9, ne yactuna 1 Butikae 3 crarti 24 Koncruryuii Ykpainu, a B 4acTHHI
2 3aKpiIieHa 1oaaTkoBa rapanTist: «CyJ] CTBOPIOE TaKi YMOBH, 32 SIKHX KOKHOMY ydac-
HUKY CyIOBOT'0 IIPOLIECY FapaHTy€eThCS PIBHICTD y peaizauii HagaHuX MpoLecyaaTbHIX
IpaB Ta y BUKOHAHHI MPOIECyalbHUX O0OB’SI3KiB, BU3HAYCHUX IPOIECyabHUM 3a-
KoHOM» [3, cT. 9]. 'apaHTisi piBHOCTI TIpaB iHO3EMIIIB, alTaTPUIIB Ta IHO3EMHHX FOPH-
JUYHHUX 0Ci0 3aKpiruieHa 4. 2 cT. 7 BUIIE3ralaHoro 3aKOHY, IOCTYITHICTh TPAaBOCYIs —
4, 3 CcT. 7, piBHICTh 332 MOBHHUMH O3HaKaMH — 4. 2 CT. 12.

CriertianpHO-Tamy3eBi rapanrii, nependadeni KAC Ykpainu: 3akpirmieHHs MTPHH-
LUITY PIBHOCTI YCiX yYaCHHUKIB CYIOBOTO MPOLECY Nepell 3aKOHOM 1 CyioM y 1. 2 4. 3
ct. 2 KAC VYkpainu sik 3acafy aqMiHiCTPaTHBHOTO CYI0YMHCTBA; 00yMOBIICHHS TAHOTO
MPUHIUITY CAMUM 3aBJIaHHSIM aJIMiHICTPATHBHOTO CYJIOYMHCTBA, SIKE 3riHO 4. 1 CT. 2
KAC Vkpainu BU3HAYaeThCsl SIK «CTIPaBEIJIMBE, HEYIEPEIKCHE Ta CBOE€YACHE BUPI-
IICHHS CYJIOM CIIOPIB y cdepi myOmiuHO-TPaBOBUX BIJHOCHH, METa SIKOTO € (PEKTHB-
HHH 3aXUCT MMpaB, CBOOO Ta iHTepeciB Pi3MIHUX 0Ci0, ITpaB Ta IHTEPECIB IOPUTUTHIX
0ci0 Bix mopyIieHs 3 00Ky cy0’€KTiB BIQJHUX TTOBHOBAXKEHBY [2, CT. 2]; 4acTKOBE 3a-
KpiIuieHHs cyTi 1 3MicTy gaHoro npuHuuny y ct. 8§ KAC Ykpainu; 3akpirsieHHs piBHO-
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cTi 32 MOBHUMH 03HaKamu y 4. 2 cT. 15 KAC VYkpainm; 3a3Hauenss y 4. 1 ct. 44 KAC
VYkpainu piBHOCTI poLeCyaIbHUX TpaB Ta 000B’SI3KiB yYaCHUKIB CIpaB.

lapaHTii NpUHIMITY PIBHOCTI BCIX YYaCHUKIB aIMIHICTPATUBHOTO MTPOIIECY Mepe
3aKOHOM 1 CYJIOM MOXKYTh OyTH Ki1acu(ikoBaHi 3a pi3sHUMHU KpuTepismu. Kiracudikarris
J0TIoMarae 4iTkille 3po3yMiTH MeXaHi3MH 3a0e3MeueHHs [bOro NPUHIMITY B aiMiHi-
CTpaTHBHOMY MPOIIECi.

3a TIpaBOBOIO TIPHPOIOIO TAPAHTII MOYKHA ITOMUTUTH Ha MaTepiaJibHI Ta MPOIecy-
anbHi. MarepiaibHi - 1Ie HOPMH, SIKi 3aKPIIUTIOIOTH [IPAaBO Ha PIBHICTH MEpe]] 3aKOHOM
1 CyZIoM Ha piBHI MarepiajJbHOTO MpaBa. BoHM BKIIIOYAIOTH 3arajibHi MMOJOKEHHS PO
PIBHICTB yCiX TPOMaJISTH HE3aJIeKHO BiJ] COIIaIbHOTO CTATyCy, MATHOBOTO TTOJIOKEHHSI,
peniriiHux abo MOJITHUYHMX MEepPEeKOHaHb, sIK nependadeno Koncrutynieo Ykpainn
Ta IHIIUMH 3akoHaMH. [IpoliecyanbHi — 11 TpaBuiIa, 10 3a0e3euy0Th PIBHI YMOBU



72 EEEEEEEEEE

[=I= /IPABOBA AEPHABA 532024

JUISL y4acTi B aJMIHICTpaTMBHOMY Iporeci. BoHr BH3Ha4aloTh mpaBa Ta 000B’SI3KH
YYaCHHUKIB, IIOPSIIOK 3aXUCTY MIPAB, MEXaHI3MH OCKaP KEHHS PillleHb, CTPOKU PO3TIISTY
CIpaB TOLIO.

Oxpemy kinacudikaiiro MOKHA BUILIMTH 33 (POPMOIO peaizallii rapaHTiii: HOp-
MaTHBHI (SIKi B TIEBHIH Mipi CX0Xi /0 MaTepialbHUX ), OpraHizailiifHi Ta mpoIiecyaibHi.
HopmatuBHi rapanTii — 11e IpaBoOBi HOPMH, SIKi BCTAHOBIIOIOTH 000B’3KO0BI, 3arajibHi
MpaBuJjia 010 PIBHOCTI Nepel CyJoM Ta 3akoHoM. OpraHizaiiliHi rapaHTii 1oB’s3aHi
3 OpraHi3aIi€lo AiSUTBHOCTI CYIOBOi CHCTEMH, BOHH BKIIIOYAIOTh HE3AJIEKHICTH CYIIO-
BOI BIaJy, HaJeKHE (YHKIIOHYBaHHs CYIOBHX OpTaHiB, 3a0e3Me4eHHs JOCTYIMHOCTI
cyny, mpaBoBoi gonomord. [IporecyanbHi rapaHTii peryinrorTh MOPSIOK CYJOYNHCTBA,
BKITIOYAFOYH 320€3MeUeHHsI PIBHUX MPOIECYAThHHX MPAB JIJIS BCIX YUYACHHKIB ITPOIIECY.

3a cy0’€KTHHM CKIJIaJOM rapaHTii MOXKHA MOAUIMTH Ha 3arajibHi Ta CIeliajbHi.
3arasipHi rapaHTii HaAalTHCS BCIM yYaCHHUKaM aJMiHICTPAaTHBHOTO Ipoliecy 0e3 Bu-
HATKY, HE3aJIeKHO BiJ] IXHROTO IPABOBOTO CTaTyCy. [0 HUX HaslexKaTh: MPaBo Ha CIipa-
BE/IJIMBHH CyJI, PIBHICTB y IOIaHHI JOKa3iB, MPaBO Ha OCKAPKEHHS PillieHb CYIy TOLIO.
CrierianpHi rapaHTii nepeadavaroThes sl OKPEMUX KaTeropii oci0, HarpuKia, ajs
0ci0 3 iHBaJiAHICTIO, YYaCHUKIB OOHOBHX [iH, iHO3eMIIiB a0 anarpumaiB. Jlo Takux Ha-
JISKUTD: TPABO HA OTPUMAaHHS OE3KOILTOBHOI IOPUIMYHOI TOTIOMOTH, 3BIIbHEHHS BiJl
criatu cynoBoro 36opy, Tomo. KAC Ykpainn mokiaagae o00B’SI30K JOKa3yBaHHS Ha
cy0’eKTa BIIaIHAX TOBHOBAXXCHB, TAKMH HETAaTHBHUH IMIXiJ 10 Cy0’€KTa BIaIHUX 110-
BHOBaXCHb € TaPaHTIE0 IS 3asBHUKA (Pi3M4HOT 0c00H, 00 IOPUANIHOT 0COOH LI0/I0
MEBHUX MIBIOBUX YMOB B J0Ka3yBaHHi. TyT BapTO YTOUHHUTH, IO IIPUHIIUT PIBHOCTI
yCiX YYaCHHKIB aIMiHICTPAaTHBHOTO IIPOIIECY MEPE] 3aKOHOM 1 CYJIOM € 6araTocKiIaio-
BUM. BiH BUTiKa€ 3 KOHCTUTYLIHOTO MPUHLMITY PiBHOCTI IpaB i cBOOOM JTIOAMHU Ta
PIBHOCTI I'POMAJISIH Mepe]l 3aKOHOM, 3arajibHUX MPUHIUIIB MPaBOCY/Is Ta HaKJIaa-
€ThCs Ha cienn(iKy aqMiHICTpaTHBHO-TIPOIIECYAIbHUX BITHOCHH (Jie cy0’€KTH 3a CBO-
iM mporecyaqbHUM CTaTycoM, 3aKpilJICHUMH IpaBaMH Ta 000B’sI3KaMHU € HEPiBHUMU
3a CBOEIO CYTTIO, IPOTE MAKOTh OYyTH PIBHUMH y 3aC00ax Ta Crocodax iX 31IHCHEHHS 1
3axucty)» [15, c. 19].

3a piBHeM 3a0e3reueHHs TapaHTii MOXKHA TIOAUTMTH HA HaIllOHANBHI (Ti 1o 3a-
0e3MeuyloThCsl Ha PiBHI YKpaiHChKOI JepxkaBu, KoHcTUTyIIE YKpaiHH, KOJEKCaMH,
3aKOHAMH Ta IHITMMHA HOPMATHBHO-TIPABOBUMH aKTaMH, IHCTUTYTaMH) Ta MI>KHAPO/IHI
(320€31euyoThCSl MIXKHAPOJHUMH YTOJIlaMH 1 JOTOBOPaMH, SIKi € 000B’I3KOBHMH IS
VYkpainu, a Takok uepe3 BUKOHAHHS pillleHb €BPONEHCHKOTO CYIy 3 TIPaB JIIOIUHH).

3a xapakTepoM Jii TapaHTii MOXKHA TIOAUTUTH Ha MpsMi (3a0e3medyroTh PiBHICTD
Oe3nocepenHbO B aAMIiHICTPAaTHBHOMY HPOLECi, HAPHUKIIA, IPaBO HA PiBHI MOXKIIU-
BOCTI NPH TIO/IaHHI J0Ka3iB, yyacTi B 3aCiIaHHSIX, MOXKJIMBICTh OCKap KEHHsI PillICHb)
Ta HeTpsiMi (3a0e31edyIoTh PiBHICTh OIOCEPEIKOBAaHO, Yepes3 iHMI MexaHi3mu. Harpu-
KJIaJl, JOCTYII 10 FOPUIUYHOI JONOMOTH abo Jep KaBHE PETyNIOBaHHS CYIOBHX BUTPAT
MOKE OTIOCEPEIKOBaHO BILTMBATH Ha 3[JaTHICTh 0COOM peaizyBaTH CBOI IIpaBa, Ha IeB-
Hi TITBIOBI YMOBH).

OTxe, 3 OISy HA MPOBEJCHE JOCITIHKEHHSI, MOYKHA BU3HAUYUTH MTOHATTS rapaH-
Til YCIX YYaCHHUKIB aJMiHICTPATUBHOTO MPOIIECY MePel 3aKOHOM 1 CYIOM. Y BY3bKOMY
PO3yMiHHI — IIe cCTeMa HOPM Ta iHCTUTYTIB, MPaBOBHX, OpTaHi3aIlifHUX Ta TpoIe-
CyaJpbHHX 3ac00iB, 3aKpIIJICHUX HAa MiXKHAPOJHOMY, HalliOHAILHOMY Ta TaJy3eBOMY
(aaMiHICTPaTHBHO-TIPOIIECYaTbHOMY ) PIBHSIX, CIIPIMOBAHUX Ha 3a0€3MEUeHHs PiIBHUX
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YMOB JUIsI BCIX YYaCHHKIB aJMIHICTPaTHBHOTO MPOLIECY IiJl Yac peamizarii ix mpas i
000B’sI3KiB, 3aXHCTy MIPaB Ta IHTEPECIB Ta Mepe0adaroTh PiBHICTh CTOPIH Y CyA0BOMY
MIPOIIECi, TOCTYIII IO MPaBOCY/JIS, PIBHHUX 3ac00ax Ta Crocobax 31HCHeHHS Ta 3aXUC-
Ty HaJIaHUX 1M TPOLECYaIbHUX NPaB, 3aXUCTy BiJ AUCKPUMIHAIII Ta 3a0e3MeUeHHs
HE3aJIe)KHOCTI CyJy B yMOBaX, KOJH TaKi CTOPOHU HE PiBHI 3a CBOEIO CyTTIO. AGO Y
LIMPOKOMY PO3YyMiHHI, SIK CHCTEMY 3arajbHHUX TOJIOKEHB Ta CIelialbHuX 3ac00iB 1 Me-
XaHi3MiB, 1110 CTBOPIOIOTH PiBHI MOMKJIMBOCTI KOYKHOMY YYaCHUKY aJMiHICTPAaTHBHOTO
MIpoIIecy JUIA 3aXUCTY 1 peaisarlii cBOiX MpaB Ta iIHTepeciB.

BucnoBku i mpono3unii. fIx migcymMox, B pe3ynbraTi CUCTEMHOTO aHali3y [i-
I0YOT0 3aKOHOJIABCTBA 1 Mpallb BYCHUX, MH MAEMO MOKJIHMBICTh BU3HAYUTH ITOHSTTS
rapaHTiii IPUHIUITY PIBHOCTI YYaCHHKIB aIMiHICTPATUBHOTO IPOIIECY MEpe]] 3aKOHOM
1 CyloM, BU3HAUUTH X 3MICT Ta CyTh. JlochmiaKyBaHi Ta mpoaHai3oBaHi y AaHii cTarTi
rapanrii MaloTh IPYHTOBHE 3HaUCHHS 15 3a0€3IeUeHHs Ta peaizalil NPUHIUITY piB-
HOCTI yCIX yYacCHHKIB aJIMiHICTPaTUBHOTO MPOIECY NIEPE 3aKOHOM 1 CyZIOM, OCKUTBKA
came rapaHTii IPUHIUITY € YMOBAaMH HOT0 JOTPUMAaHHS Ta 3arajbHOI HEJUCKpUMiHA-
1ii, pakTHUHO 32 BIJICYTHOCTI SKMX YHEMOXJIMBIIOEThCS peaiizalis npaBa Ha cIpa-
BEIUTMBUH Cyl B aIMiHICTPaTUBHOMY CyNOYMHCTBI. BH3HaYeHHS MOHATTS Ta BHUIIB
rapaHTiii JaHOTO IPUHLIUITY HECe CYTTEBE 3HAUCHHS JIJIsl OAAJBIINX HAyKOBUX J0CITi-
JDKEHb 1 OpIEHTYBaHHS NMPAKTHKIB cepe]] MeXaHi3MiB peatizallii IpUHIUIY PiBHOCTI.
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THE GUARANTEES OF THE CONCEPT OF THE PRINCIPLE OF
EQUALITY OF ALL PARTICIPANTS IN THE ADMINISTRATIVE
PROCESS BEFORE THE LAW AND THE COURTS IN UKRAINE

Summary

The article analyzes approaches to understanding the concept of guarantees,
the essence of guarantees, general guarantees of the principle of equality of all
participants in court proceedings and special guarantees of the principle of equality of
all participants in the administrative process before the law and the court. The primary
definitions of the concept of guarantees, the main guarantees of the general principle
of equality were studied, the principle of equality of participants in court proceedings
was separately studied, the classification of such guarantees was considered taking into
account the specifics of the principle of administrative proceedings.

This article examines the concept of guarantees of the principle of equality in
the administrative process, examines the essence and types of legal guarantees and
determines the place of guarantees of the principle of equality of all participants in
the administrative process among them, examines the main types of guarantees of the
principle of equality of all participants in the administrative process by the form of
consolidation and levels of support.

The article examines and classifies guarantees of the principle of equality according
to various criteria, such as: by the form and level of consolidation, by the levels of
provision, by the nature of the action, by subject composition, by legal nature, by the
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form of implementation. The classification of guarantees allows a better understanding
of how the principle of equality is ensured at different levels of the legal system, and
helps to identify potential guarantees and mechanisms for the implementation of the
principle of equality of all participants in the administrative process.

The article offers a definition of the guarantees of the principle of equality of all
participants in the administrative process before the law, directly gives such guarantees
and discloses their essence, including taking into account the specifics of the properties
of administrative proceedings.

Keywords: principles, guarantees, administrative process, principles of the
administrative process, procedural principles, principle of equality, guarantees of
the principle of equality, principle of equality of all participants in the administrative
process before the law and the court, guarantees of the principle of equality of all
participants in the administrative process before the law and the court.
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HNOHSATTSA TA OCOBJIUBOCTI KOMIETEHIII MUTHUX OPTAHIB
Y KOHTEKCTI IHHOBALIIMHUX TPOLIECIB
Y COEPI MUTHOI CITPABM YKPATHU

CrarTs npucBsYCHa BCEOIYHOMY aHaJIi3y MOHSITTS Ta 0COOIUBOCTEH KOMIICTCHITI
MHUTHHX OPTaHiB YKpaiHW y KOHTEKCTiI IHHOBAIlIHHUX MPOIIECIiB, MO BiOYBaIOTHCS Y
ctepi MuTHOI cripaBu. B ymMoBax eBpoiHTerpaniiHOro Kypcy YKpaiHu, METOI SKOTO
€ MOJICpHi3allisi eKOHOMIYHOI 1HQPACTPYKTYpH, MOAOJIAHHS TEXHOJOTTYHOTO BiJCTa-
BaHHSI, 3aIyUCHHS 1HO3EMHHX IHBECTHIIIH 1 MiIBUINEHHS KOHKYPEHTOCIPOMOXKHOCTI
Ha MDKHapOJHOMY DiBHI, MUTHI OpTaHH BiAirpaloTh KIJIIOUOBY pOJib Y 3a0e3MeUeHH]
e(hekTUBHOTO (DYHKIIIOHYBAaHHS 30BHIIIIHBOSKOHOMIYHOI JiSUIbHOCTI.

V cTarTi aKIeHTyeThCS Ha He0OX1THOCTI MOIepHi3alii KOMITETeHITiH MUTHHUX Op-
TaHiB Bi/ITOBIHO JIO CBITOBUX CTaHJAPTIB i BIPOBAKEHHS MTEPEIOBUX 1HHOBAIIHHIX
TEXHOJOTiH, mo € yacThuHoro Crparerii po3BUTKY cdepu iHHOBAIiiHOI AiSTBHOCTI
VYipaiau 1o 2030 poxy. AHaJI3YIOTHCS BIUIMB 1 3HAYCHHS TaKUX 1HHOBAITIH, K «CIu-
HE BIKHO JUIS MiXKHApPOJHOI TOPTiBIi», « CMapTMUTHHILS, TEXHOJIOTII MOMEPETHOTO
iH(pOpPMYBaHHS MPO BaHTaXi, pagiouactotHa igeHTudikamis (RFID) 1 Gnokdein mist
TTOKPAITICHHS MPOIIECiB MUTHOTO KOHTPOJIIO, YIIPABIIHHS 1 B3a€EMOMIi 3 30BHINTHIMU
napTHepaMu.

OpHHUM 13 IEHTPAJILHUX MIUTAHb CTATTI € PO3IVIS HOBUX KOMITCTCHIIIMH, SIKI [TOBUH-
Hi OyTy c(hopMOBaHi y MUTHUX OpraHax Iyl ¢(heKTHBHOTO BIPOBAKEHHS IHHOBAITIH.
30KkpemMa, MOBa i1 Ipo HeOOXiAHICTh PO3BUTKY HU(PPOBUX, IHTEIEKTYaIbHHUX, MapT-
HEPCHKUX Ta OE3MEKOBHX HABUYOK. B CTaTTi TakoXk JeTalbHO PO3IVISIAETHCS BILIHB
€KOHOMIYHOI Ta IMOJIITHYHOT HEeCTa0lILHOCTI, 30KpeMa BOEHHOTO CTaHy B YKpaiHi, Ha
IPOILeCH BIPOBAHKEHHsI 1HHOBALiMl y MUTHIHM crpaBi. Bu3Ha4atoThCs KIIIOYOBI Mpo-
0JIeMU Ta BUKJIMKH, SIKi CTBOPIOE 116l KOHTEKCT, 30KpeMa TPYIHOIIII 3 BUBE3EHHIM BHU-
COKOTEXHOJIOTIYHUX TOBapiB, HATAHHSIM IIUIBI MIPH BBE3C€HHI IHHOBAIitHOTO OO0Mas-
HaHHS Ta 3aCTOCYBaHHSM HeTapU(HUX 3aXO0JliB PETYIIIOBAHHS 30BHIIIIHOEKOHOMIYHO1
JISUTBHOCTI, TAKUX SIK cepTHdikallisi, KBOTYBaHHS 1 JIIICH3yBaHHSI.

V cTarTi HABOAATHCS pEKOMEH AT II0I0 BIOCKOHAJICHHS OpraHi3aliiHuX CTPyK-
TYpP MUTHHUX OpPIaHiB, a TAKOX HEOOXiJTHOCTI OHOBJICHHSI HOPMAaTHUBHO-IIPABOBOI 0a3u
JUTSL aianTaiii 10 CydyacHMX BUMOT i cTaHnuapriB. [IpomoHyeThcsi 30cepeiuTucs Ha
(hopMyBaHHI SIKICHO HOBOI IHTEIEKTYaIbHOI MUTHHUITI, IO MIBHIKO i €PEKTUBHO pearye
Ha 3MiHH, 32CTOCOBYIOUH MEpeoBi HH(POBI TEXHOIOTT Ta MeToau Oe3neku. 30Kpema,
AKIEHTYEThCS HA BaKJIMBOCTI MiABHUIICHHS KBamidikarii ¢axiBliB MUTHUX OpraHiB,
10 CTaHEe OCHOBOIO JUTSI BITPOBAKEHHS IHHOBAIIIN Y chepi MUTHOTO KOHTPOIT0. OTIIsn
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iz

HAyKOBHX 1 MPAaKTUYHHUX ACIEKTIB J03BOJISE CTBEPIPKYBATH, 1110 YiTKE BU3HAYCHHS 1
pearizailisi KOMIETCHITIT MUTHHX OpPTaHiB B YMOBaX ITOCTIHHUX pedopm B YkpaiHi €
KPUTHYHO BKJIMBHM ]IS 320€3MCUCHHS €()EKTHBHOCTI MUTHOI CITPABH 1 JIOCSTHEHHS
CTpATETIYHUX IIJIeH JAepPIKaBH.

KarouoBi ciioBa: iHHOBAIIiMHI ITPOIIECH, KOMIICTEHIIisSI, MUTHI KOMIETEHITii, MUT-
Ha CIIpaBa, MUTHI OpTaHH.

ITocranoBka mpodiemu. €BpoiHTEerpaliiHuii BeKTOp YKpaiHu 1e KPOK J0 MO-
JICpHi3alli €KOHOMIKM KpaiHH, TOJOJaHHS TEXHOJIOTTYHOI BIJICTAJIOCTi, 3ay4eHHS
IHO3EMHHX 1HBECTHIIIH Ta IHHOBAIIMHIX TEXHOJIOTiH, CTBOPCHHS HOBUX POOOYHUX MICT,
MiIBUIIIEHHS. KOHKYPEHTOCIPOMOKHOCTI BITYM3HSIHOTO TOBAPOBUPOOHUIITBA, JOCTYII
JI0 CBITOBUX PUHKIB, 110 niependadeHo Crpareriero po3BUTKY chepu iHHOBALIHHOT /i-
sutbHOCTI Ha Tiepion mo 2030 poky [1]. o mporo mporiecy 3airydeHi Bci opraHu aep-
JKaBHOI BIIQJM, Y TOMY 4YuCHi i Jep>kaBHA MUTHA ciry)k0a YKpaiHU, OCKIIBKH caMe
MUTHI OpTaHH 3[1HCHIOIOYN 00CITYTOBYBaHHS Cy0 €KTIB MiANPHEMHHIIBKOT AiSTTBHOCTI
MTOBHHHI BTUTIOBAaTH Y MUTHY JiSUTLHICTH CBITOBI METOMIM Ta MTPAKTUKH MIEPEIOBUX Kpa-
in cBity. [IparHeHHst MUTHOI cITy’)X0HM 10 3aCTOCYBaHHS IHHOBALIWHUX MPOLECIB Ha
BCiX cTafisx iHhopMaliiHOro 0OMiHY JaHUMH i3 3apyODKHHMH MapTHEpaMH Ta eTa-
Tax MepeMiIeHHs TOBapPiB BiJl BUPOOHHKA IO CITO’KUBaYa, OOMIH JaHUMH IS KOHTPO-
JII0 PyXy TOBapiB, pO3BUTOK 1HPPACTPYKTYPH MUTHHUX OPTaHiB, HAJIATO/PKEHHS KOMY-
HiKaIlii M ycimMa cy0’ekTaMu 30BHIITHbOEKOHOMIUHOI AistibHOCTI (3E/]) Ta 1. Lli Ta
IHIIT HAPSIMKA TisTTBHOCTI MUTHOI CITY’)KOM BHMararoTh JOKOPIHHUX 3MiH IIPOIECiB
(hopMyBaHHS Ta pO3BUTKY HOBUX KOMITCTEHI[I MUTHUX OpTraHiB, 0COOINBO Y KOHTEK-
CTI IHHOBAIITHOT CKJIaIOBOI MUTHOI CIIpaBU B YKpaiHi.

AHaJi3 ocTaHHix gociaimkensb i mybsikaniii. /{ocmimpkeHHs KOMIeTeHIii MUT-
HUX OPTaHiB CTaJH MPEIMETOM BUBYCHHS 0ararbOX BUCHHX PI3HHX Taly3eBHX HayK,
cepen skux HeoOximHO Bim3Haumtu npari: H. O. Apmam, 1. B. Bopuiescbkoro,
L. I1. Tomocuiuenka, O. /1. I'punb, }0. M. [Ipomina, JI. M. lopodeesoi, €. B. XKupse-
Boi, JI. B. KanasHoBoi, P. A. Kamoxuoro, T. O. Kapa6in, M. I1. Kapmu, A. T. Kom3tok,
B. B. Kpasuenko, O. B. Ky3smenka, C. B. Kisanoga, 1. I. Koctupina, H. P. HuxHuk,
O. L. Ocranenxo, C. B. IletkoBa, M. B. I[litauk, B. B. [Ipokomnenxka, O. O. Ilynau, O.
®. CkakyHn, M. M. Tumenko, O. [1. ®enorosa Ta iH. OgHaK, HE3BAKAIOUN HA TICBHY
BUBYCHICTb I1i€1 TIPpOOIeMH, Cepel HayKOBIIIB J0CI TPUBAE TUCKYCIs 111010 BU3HAYCHHS
MTOHSATTS Ta 0COOIMBOCTEH KOMITETEHIi1 MUTHIX OpPTraHiB 0COOIHMBO Y Mepiof] BTUICHHS
IHHOBAIIMHUX MPOLIECIB MUTHOI CIIpaBH B YKpaiHi.

MeTo cTaTTi € JOCTIKSHHSI MOHATTS CYTHOCTI MUTHUX KOMIICTCHIIH y KOH-
TEKCTI IHHOBAIIHHOTO BEKTOPY PO3BHTKY MUTHOI CIIPaBH, 110 3A0LIBIIOTO mmependa-
yeHo CTpaTeriero iHHOBAIIHOIT AisUTbHOCTI B YKpaiHi, Il MOJAEPHI3aIlil MisIbHOCTI
MUTHOI CJTy’)KOM YKpaiHu BIAMOBIIHO J0 CBITOBUX MPAKTHUK.

Buxnan ocHoBHOTo Martepiaidy. 3 iHTerpamiero YKpaiHd 10 €BPOIEHCHKOTO
E€KOHOMIYHOTO Ta TIPAaBOBOTO IMPOCTOPY HEOOXITHWM YSBISETHCS JOTPUMAHHS BH-
Mor €C CTOCOBHO 1HHOBAI[IMHOI MOJMITUKK Ta iH(opMalliiiHoi Oe3neku. BuieHase-
JIeHEe TIOB’SI3aHO 13 BAYUIMBUMH TOMISIMH Ta MPOIECAMH, IO MAlOTh Oe3IMocepenHe
BiJTHOIIICHHSI /IO MUTHOI CIIpaBU YKpaiHH Ta MEepPeXoAy pOOOTH MUTHHII IO CBITOBOI
Mozeni aaMiHicTpyBaHHs. Hanpukian, kpaiHn €Bponu BXKe JECATKH POKIB YCIill-
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HO BHKOPHCTOBYIOTH PO3POOJICHI MporpamMu, siki 00’ €qHYIOTh iH(pOopMamiiHy MUTHY
CHUCTEMY B OIIMH HajaromkeHui MmexaHizm. Jlo Hux BimHOocuThCs «Import Control
System» (ICS), «Export Control System» (ECS) u «Economic Operators Registration
and Identification System» (EORI). Ha 6a3i Takux cucrem Oyina po3poOieHa eiuHa
€BpOIICHChKa eIEKTPOHHA crcTeMa MUTHOTO KOoHTporro «New Computerized Transit
System» (NCTS).

[HHOBaLINHY AiSIBHICTE Y cepi MUTHOI CIIpaBH MOYKHA PO3DISJATH SIK CYKYyII-
HICTh B3a€MOIIOB’SI3aHMX 3aXOJiB CyO €KTiB MHTHHUX IPaBOBIIHOCHH, CIIPSIMOBAaHMX
Ha BIIPOBAUKECHHS, TIOMIMPEHHS Ta peaji3aliio iHHOBauid y cdepi MUTHOI CIIpaBH.

z 79

CiyuHuM ySIBIISEThCS Kiacu(ikailis iHHOBAIIIMHUX MHTHUX TEXHOJIOTIN 32 3MiCTOM
iX BUKOPHCTAHHS BapTO IMOIUIMTH Ha MPOIYKTOBI (0 SKHMX, HAIIPHUKIAJ, BITHOCSATH-
csl: BiJJANIGHUH BHITYCK, TEXHOJOTII MONEpeHbOro iHGOPMYBaHHS PO BaHTaXi Ta
MacakKupiB, «CMHE BIKHO JJIs1 MIXKHAPOIHOI TOPTiBIi» Ta « CMapTMUATHHIISD) TOIIO), 1
nporecHi (Homo-scan, sIki € TEXHIYHIMH 3aC00aMU MUTHOTO KOHTPOJIIO; 1 TEXHOJIOTIH
paniogactotHoi inentudikanii (aumi. RFID - Radio frequency identification) Ta 610k-
YEHH-TEXHOJIOTIT BUCTYIIAIOTh 3aC000M ieHTHdikarrii) [2, c. 26].

VYkpaiHa i3 BBeJICHHSI IHHOBAIIfHUX TEXHOJIOTIH y cdepi MUTHOI CIIpaBU HE Bif-
CTa€ BiJl IHIIMX KpaiH Ta 3araJlbHOBU3HAHKUX CBITOBUX CTaHIAPTIB. AJie CKIIaJHa €KO-
HOMIYHA CHUTYyallisl y PEKHMI BOEHHOIO CTaHy B KpaiHi HAHOCHTb 3HAYHUN HETaTHB-
HUW BIUIMB Ha TIPOBEICHHS IHHOBAIIMHOI MISTLHOCTI y cdepi MUTHOI CIIpaBH, a caMe
BUHUKHECHHSIM TPYIHOLIIB Y BUIaJIKaX BUBE3CHHs 3 YKpaiHH BHCOKOTEXHOJOTTUHHX
TOBapiB, HAJIAHHA MUIBT IPH BBE3CHHI IHHOBAIIHHOTO 00JIaIHAHHS, 3ACTOCYBaHHS 3a-
xoniB Hertapuduoro perymoBanas 3EJ[ (ceprudikamis, KBOTyBaHHS, JIIIEH3YBaHH:)
TOLIO.

Bci 3a3HaueHi npoliecu BUMararoTh BiJl MPAIiBHUKIB MUTHOI CITy>KOM HaliJICHHS
PSAIOM HOBHIX 1HHOBAIIMHUX KOMIICTCHIII MUTHUX OpPTaHiB, OPIEHTOBAaHUX HA SKICHO
HOBUI piBeHb Oprasizallii Ta 3[iiCHEHHS MUTHOI CIIPaBH Ta SKICHO MiJTOTOBICHUX
(haxiBI[iB MUTHOT CJTy>KOH TOIIIO.

[locTaBneHi 3aBgaHHA HEMOXIJIMBO BUKOHATH 0€3 HAYKOBUX PO3POOOK 3 MUTAHb
MUTHUX KOMIICTEHUiH y CBIiT/Ii 1HHOBaLildHOI cTparerii po3BUTKy Ykpainu. Takum
YHHOM, 32 JJIsl TIO/IOJIaHHSI KPU30BO1 cHTYyalliil y cdepi 3acToCyBaHHS 1HHOBALlIHHUX
TEXHOJIOTIH y chepi MUTHOI CIIpaBH TOIUTBHUM YSBIISETHCS PO MTOHATTS Ta 0CO-
OJIMBOCTEN MUTHUX KOMIIETCHLIIN /ISl 3alIPOBaKEHHsI Cy4acHUX iHHOBAIii B yMOBax
nocTiiHUX pedopM B YKpaiHi.

[MeproueproBo BiIMITUMO, IO TMOHSITTS «KOMITETCHIIISD CKJIaJ{HE MPABOBE SBU-
ie, 0 CKIIAJAETHCS 3 B3AEMOIIOB SI3aHUX Ta B3a€MOOOYMOBJICHHX €leMEHTIB. Llum
YaCTKOBO MOYKHA TMOSICHUTH, IO CepeJl BUCHUX, 110 TOPKAJKCS PO3MISAY TEMH CTar-
Ti, BIICYTHS €HA TIO3WIIisI MIOO 3MICTy, CyTHOCTI MOHSTTSA «KOMITETEHIIisD», HOTO
CTPYKTYpH TOI10. Pa3oMm i3 THM, aHai3 BCIiX €JIEMEHTIB IaHOTO MOHSTTS, IO CJIiKSHHS
CTPYKTYPH Ma€ Ba)XJIMBE TEOPETUYHE Ta MPaKTUYHE 3HaueHHs. be3 JocTarHboro Bu-
BYECHHS Ta BCEOIYHOTO PO3MISAY CTPYKTYPHUX €IIEMEHTIB KOMITETEHIIi1, HEMOYIJIUBO Y
MOBHIN Mipi 00IPYHTOBAaHO BU3HAYUTH caMme MOHATTS Ta 3pOOUTH HayKOBO-OOIPYHTO-
BaHMU aHaJi3 KOMIIETEHI[I] MUTHHUX OpTraHiB YKpaiHH.

JletanpHuii aHai3 HAyKOBUX Ta 3aKOHOJMABYMX JDKEPEI JIO3BOJISIE 3a3HAYMTH, IO
MOHSTTS «KOMIIETCHIIIsH» € CKJIaJHUM 30ipHUM MOHATTSM, Y HAayKOBill JiTeparypi i 3a-
KOHOJIAaBCTBI HE HaBEJICHO HOTO OJJTHO3HAYHOT'O TPAKTYBAHHSI. 3 €10 METOI PO3IISTHEMO
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MOTIIS BUCHUX 3 PI3HUX Tay3ell HayKH [I0JI0 BU3HAYCHHSI TEPMIHY «KOMITCTEHIIis.

«KommereHIis» y BEMTMKOMY TIIYMaYHOMY CIIOBHUKY YKPaiHCHKOI MOBU TPaKTy-
€ThCS y TAKUX 3HAUCHHsIX: 1) 100pa 0013HaHICTh 13 YUM-HEOY/Ib; 2) KOJIO TOBHOBAKEHb
saKoi-HeOy/Ib oprasizailii, ycranoBu uu ocodu [3, c. 98].

BueHnmu-TeopeTHKaMu MOHATTS «KOMITETEHITIs Iep>KaBHOTO oprany (ypsay, Mi-
HiCTepCTBa, MapJIaMEeHTy, OPraHiB Cydy, MOJilii, MPOKypaTypH Ta iH.) PO3MISAIAE€THCS
SK 3aKpilieHa 3aKOHOM (200 1HIIMM HOPMAaTWBHUM aKTOM) CYKYIHICTh BIaJHHX IO-
BHOBaYKEHb (TIpaB Ta 000B’S3KiB), FOPUIUTHOI BIAMTOBIIAILHOCTI M MpeaMeTa BiTaHHs
(mpeaMerT AiIBHOCTI, GyHKIiOHAIBHE TpU3HaUeHH) [4, c. 87].

Jlesiki BU€HI MOHATTS JEP’KAaBHOTO OpPTaHy pO3IISIAlOTh SK BHYTPIIIHBO Opra-
HI30BaHHMH KOJIEKTHB JIEP’KaBHHUX CITYKOOBIIIB, IKi MOCINAfOTh BH3HAUCHI 3aKOHOIAB-
CTBOM TI0CAJIH, & OTKE HAJIIJICHI BIIMOBITHOK KOMIIETEHIIIEIO I BUKOHAHHS TICBHHUX
BJIaJTHO-YIIPaBIIHCHKUX (YHKIIH 1 3aBIaHb JiepkaBu [5, c. 87].

IIpencraBHUKH aIMiHICTPAaTUBHO-TIPABOBOI HAYKH HAHJACTIIIIE IMTOHATTS «KOMITC-
TEHIIIS» PO3IVISIIAIOTH SIK €JIEMEHT MPAaBOBOTO CTATYCY, 10 BCTAHOBIIIOE HOTO KEPiBHU-
Ka, peaji3alis SsKux 3a0e3reuye BUKOHAHHS iX OCHOBHHUX (DYHKIIiH [6].

VY 1mpoMy acrekTi BapTo MOTOAUTHUCS 3 TIO3HIII€I0, MO OyIb-SIKAN OpraH peaizye
cBoi (yHKUIi B MEBHIH CHUCTEMi CYCHIIBPHUX BIJHOCHH 1 MeTa HOrO CTBOPEHHS BKe
nepeadavae Ti OCHOBHI c()epH CYCHUIbHUX BiTHOCHH, B SIKUX BiH Jie. OCh YOMy BU3Ha-
YeHHS KOMIIETEHIIii OpraHy BIaJH IOYMHAETHCS 13 BU3HAYEHHS TIOJIs Horo Jii. [HmmMun
cioBaMu, cdepa AiSTIBHOCTI Oprany MOBMHHA OyTH IOPHIMYHO BH3HAu€HA 1 3HAWTH
CBOE BIZIOOpaXKeHHS B HOTO KOMIIETeHIIii. Bumora rmpo po3mexxyBaHHs cep AisUIbHOC-
Ti OpraHiB 00yMOBIIOE 1 HEOOXIAHICTD BIAMIOBIAHUX IOPUIUYHIX ITOHSTH /IS iX MO3HA-
4yeHHs. TakuM NOHATTAM, SIKe TI03HAaYa€ HOPMAaTHBHO BU3HA4YeHY cdepy Iii BIagHOro
cy0’€KTa, € «TIpeaMeTH BigaHHs» [7, c. 40].

[IpuOiYHNKN KOHCTUTYMIMHOTO TMpaBa MOHSATTS «KOMIIETEHIIisH» 3BOMSATH JI0 PO3-
IOy MpaB Ta 0OOB’SI3KiB OpraHiB, SKUMH BOHHU HaJUIAIOTHCS AJsl BUPILICHHS THX
MUTaHb, 110 CTAHOBJISITH IPEIMET WOTO BilaHHS» [8].

TepMiH «KOMIETEHIlisSD YacTO IIOB’SI3YIOTh 13 TOHATTAM «IOBHOBKEHHS,
OCKUIBKM B Hayllli KOHCTUTYLIHHOTO TpaBa KOMIIETEHIisS BUCBITIIOETHCS SIK CYKYII-
HICTh BJIQJIHUX MMOBHOBaXKeHb [9]. [3 1IMM BapTO MOTOAMTHUCS, OCKUIBKA KOMIIETCHIIIS
BHU3HAYAETHCS MiCIleM Cy0’€KTa B CHCTEMi OpraHiB Jep:kaBHOI Biaau. HopmaruBHO-
MPaBOBOIO OCHOBOIO KOMIIETEHIIIT € KOHCTUTYIis, 3aKOHHU, CTaTyTH, TIOJIOKESHHS 1 1HII
paBoBi akTH. [Ipy BCTAHOBJICHHI KOMIICTEHIIIT OpraHy BJIay Y4 IMOCaJ0BOI 0COOHU B
KOHCTUTYIIIi Ta IHIIUX HOPMAaTHUBHO-IIPABOBUX aKTaxX HE 3aBXKIU YITKO PO3MEKOBY-
10ThCsl PyHKIIT Ta moBHOBaXkeHHs. DYHKIIT BU3HAYAIOTh HANpsIMH, cdepu Aii oprany
BJIQJIM YH [10CAI0BOT 0COOM, TO/II SIK MOBHOBAXCHHS — 1€ TXHI ITpaBa it 000B’sI3KH, 3Tijl-
HO 3 SIKWMH BH3HAYEHO, 110 BOHU MOXYTh 200 MarOTh POOUTH CTOCOBHO KOHKPETHOTO
NPEAMETY AisIbHOCTI.

Po3riisit CyTHOCTI Ta MOHSTTS «KOMIIETEHIIIS B FOPUAMYHIN JIITEpaTypi JO3BOJISIE
3a3HAYMTH, 110 ITO3HUIIT OLIBIIOCTI HOCHIAHHUKIB 3BOAATHCS O TOIO, IO 3MICT I[bO-
rO TIOHATTS BKIFOYA€E B ce0e JIBl CKIIAJIOBI: 1€ TIPEAMET JiSUTBHOCTI Ta TTIOBHOBAKCHHS
(paBa Ta 000B’SI3KM) OpraHy Biaau. Ajie €IMHOT TyMKH 010 BU3HAYCHHSI TPEIMETY
TSITBHOCTI OpTaHy BJIaJX A0CI HE iICHYE.

Jist nesikuxX BYSHUX MPEIMETH BiJaHHS BCTAHOBIIIOIOTH K CTPYKTYPHHUH €J1€MEHT
KaTeropii KOMIIETEeHIIisl, 0 € COCOOOM IOPHIMYHOTO 3a3Ha4€HHsI TUX c(ep KUTTS,
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SIKI BU3HAYAIOTHCS SIK MPEJMET BJIACHUX JiH opraHy jaep:kaBHol Biaau [10].

O4eBUIHUM, Ha HAIII TIOTIISIA, € T€, IO TPHU JOCITIDKSHH] TOHSTTS Ta 3MICTY KOM-
METEHII] IepKaBHOTO OpTaHy, 31e01IbIIOr0 BUCHI PO3IISIJAIOTH SIK €IHICTD MPEAMETY
JISUTBHOCTI Ta TOBHOBAXXECHB Oprany. Y 3B 43Ky 13 IIM, ITPEAMET JisUIbHOCTI SIK TIPaBo-
Ba KaTeropis moTpedye OKpeMoi yBarm.

TIpeaMeT MiAIbHOCTI — CKIIajHe, GaraTomIaHoBe SBHIIE. Moro IpaBoBe peryimo-
BaHHJ MOTpeOy€e Pi3HUX MPABOBUX Ta OpraHizamiiHuX (OpM Ta METOIIB BILIUBY, TOOTO
ydacTi pi3HUX 3a ceporo NisIbHOCTI oprany Biagu. OcoOnuBe 3HaYeHHS TpodieMa
BH3HAYCHHS KOMIICTEHIIiT Ma€ JIJIsl THX OPTaHiB, sIKi 3aKOHOJABCTBOM BiJTHECEHI /IO THX
CTPYKTYp, SIKIi BUKOHYIOTh TIPAaBOOXOPOHHI (DYHKIil, 3aCTOCOBYIOTh 3aXOIH aMiHi-
CTPaTUBHOI'O BIUIMBY (TIONEPEHKEHHS, IPUIMHEHHS IPaBONOPYILIEHb) Ta IPUTATHEH-
Hs BUHHHX 0C10 [0 BIAMOBIJaJbHOCTI.

LikaBuM, Ha HAIIl TIOIJISIN, € MIPUKIIAJ OpTaHy BHKOHABUOI BIIAJIH, IO PETYIIOE BiJl-
HOCHHH, SIKI BUHUKAIOTh, 3MIHIOIOTHCS Ta MPHUITHHSIIOTECS Y cepi 3MIHCHEHHS MUTHOT
cnpasu. Cdepa AisIbHOCTI MUTHHX OpraHiB YKpaiHu € OararorpanHoro, e i eKoHOMid-
Ha, (piHaHCOBa Oe3IieKa, MPAaBOOXOPOHHA AisUTbHICTD, cepa HaJlaHHs MOCIYT Ta 30BHILII-
HBOTOPTOBEJIbHA JISUTHHICTH TOIIO. J{isSUThHICTE MUTHHX OpraHiB YHiBepCalbHa Ta CTIEIH-
(iuna, BOHa He Mae aHaIOTiB. I 6araTomIaHOBICTh POSBIIAETHCS Y GAraThoX COIiATbHUX
(GyHKLISX, 0 BUKOHYIOTH MUTHI OpraHH, 3aKpiiuieHnX y MUTHOMY KozieKei YKpaiHu Ta
KoHKpeTu3oBaHuX y [lomoxenni npo Jlep>kaBHy MUTHY city>k0y Ykpainau [11].

MurtHi opranu YKpaiHu — 11e OpraHyd BUKOHABYO1 BJIa Iy, 1110 PETYIIOI0Th CYCITb-
Hi BITHOCHHH, SIKi BUHUKAIOTh, 3MIHIOIOTHCS 200 MPUMUHSIOTECS y cepi 3niiCHeHHS
MHTHOI CIIPaBH, IO BiITOBITHO A0 CT. 7 MUTHOTO KOIEKCY YKpaiHH CKIaAa€ThCs 3 TI0-
PSAKY Ta YMOB TIIEpEMILICHHS Yepe3 MUTHUI KOPJIOH YKpaiHH TOBapiB, TPAHCIIOPTHUX
3ac00iB, CIPaBIISTHHSI MUTHHX TUIATEXKIB, MUTHOTO KOHTPOJIIO Ta 0()OPMIICHHSI, 00POTh-
0a 3 NOpYIIEHHAMH MUTHHX NPaBUJ Ta KOHTPaOaHIO0 TOLIO.

CTpyKTypa MUTHUX OpTaHiB CKJIaIa€ThCS 3 TPHOX PiBHIB: Jlep:kaBHA MUTHA CITY K-
0a YkpaiHu, MUTHUII Ta MUTHI TocTU. Hopmu, siki BU3HAYAIOTH KOMITETEHIIIFO MUTHUX
OpraHiB MOXKHA Ha3BaTH KOMITCTEHITIHI HOPMH, sIKi ITOBUHHI YiTKO BH3HAYaTH IIpaBa
Ta 000B’SI3KM MUTHHMX OPTaHiB Ta iX MOCAJ0BUX OCi0 3 METOIO MPUUHATTS CaMOCTIil-
HUX PillIeHb Y Oy/b-SIKUX CHTYAIIsIX Ta 3 IHIIOTO OOKY, HE BUXOAUTH 32 PAMKHU TTOBHO-
Ba)KEHb, 1110 PEIJIAMEHTOBAHO YHHHHUM 3aKOHOIABCTBOM.

TakuM 4MHOM, B 3aTajbHOMY BUIVISAII CUCTEMY MUTHHUX OpTraHiB MOJKHA BU3HAUH-
TH SIK 00yMOBJIeHUX (DYHKIIIOHATBHOIO €THICTIO CYKYITHICTh CAMOCTIHHUX JIAHOK, 110
00’ €THYIOTBCS CIUTBHUMU IUJIIMU Ta 3aBIaHHSIMH, a TAKO)K BEPTUKAILHUM ITiIOPSI/I-
KyBaHHSIM HIKYHX JIAHOK BUILUM JIaHKaM. [Ipy oMy KO)KHA JJaHKa MUTHOI CUCTEMH
BIJIMIOBIJTHO 31 CBOTM Ta IMOJIOKEHHSIM B 3aralibHill CUCTEMI B1JIIrpa€ MeBHY POJib, BUKO-
HYyIOYH OUThIINI a00 MeHIIHi 00’ eM (QyHKIIIH y Mexax KOMIIETEHIlii MUTHUX OpPTaHiB.

AmHaniz MutHoro konekcy Ykpainu ta [lonoxenns npo JlepkaBHy MUTHY CITyKOy
VYkpaiHu J03BOJISIE€ BIAMITUTH, 10 MPW BUKOHAHHI 3aBIaHb MPH 3AIMCHEHHI MUTHOI
CIpaBH MUTHI OpraHW HaJiIeHI IEBHUMH YIPaBIIHCHKUMH (PYHKITISMH, SIKi YMOBHO
MOXHA TOAIIMTH Ha: (icCKallbHI; OpraHi3aliiiHi; MOCepeIHHUIIbKI; KOHTPOIbHI (Ipu
3I1ICHEHHI MUTHOTO, BAJIFOTHOTO KOHTPOJIIO, O OPMIICHHS ); TPaBOOXOPOHHI (DYHKIIIT;
30BHINTHBOTOPTOBEIBHI; KaIpPOBIi.

@DyHKIii MUTHUX OpraHiB Ta X TOBHOBa)KEHHS TICHO MOB’s13aH1 MiXk c0o0010. Koxk-
Ha 3 TepeniueHuX (QyHKIIH noTpeOye MiAKpiruIeHHs ii BIaCHUMU TTOBHOBa)KCHHSIMH.
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Haifyacrime Taki NOBHOBa)KEHHS i peati3yoTh cami pyHKIiT MUTHUX opraHiB. Hampu-
KJaJ1, 1uis peattizanii GyHKid 60poThOu 3 MOpYyIIEHHSIMA MUTHHUX MIPaBUIJI Ta KOHTpa-
0aH/I010 TIOCa/I0BI 0COOM MHMTHHMX OpraHiB MOXKYTh 3aCTOCOBYBATH aJMiHiICTpaTHBHE
3aTpUMaHHs 0Ci0, JIst 3’ sICyBaHHS OOCTAaBHUH Y CIIpaBax. AJIMiHICTpaTUBHE 3aTPUMAaHHSI
3MIHCHIOETHCS 3 METOIO PUITMHEHHS OPYIIEHh MUTHUX IIPABUII, 320€311€YECHHS TOBHO-
r0 Ta CBOEYACHOTO PO3IIISAY CHpaBH Ta BUKOHAHHS IOCTAHOB TIO 1LIill KaTeropii crpas.

BiamnoBiHO 10 OCHOBHMX 3aBJIaHb, MHUTHI OPI'aHU HAJIJICHI JIePyKABHO-BJIaTHUMHU
HNOBHOB&KEHHSIMHU CaMOCTIHHOT IPaBOTBOPYOCTI, TPABO3aCTOCYBAHHS Ta IPABOOXOPO-
HU TOLIO. AJIe CAaMOCTIHHI BOHH JIMILE y MEXaX, SIKi perlaMeHTOBaH1 JepKaBOO LIsI-
XOM Ha/IaHHSI HUM TIEBHOTO POy KOMIeTeHIii. TakuM YHMHOM, KOMITIETEHIIII0 MUTHHX
OprafiB MOYXHa TIPEJCTABHUTH SIK CyKYITHICTh MPEAMETY IiSUTBHOCTI Ta MOBHOBAXEHbD,
10 MOKJIAJCHO NpaB, 000B’s3KiB, QYHKUIN Jep>kaBOI0 HA MUTHI OpraHu YKpaiHu Ta
MaroTh TICHHH B3a€MO3B’SI30K MK c00010. JlepkaBa Hajijsie MUTHI OpraHU TICBHU-
MH TTOBHOB)XCHHSIMH Ul BUKOHAHHS MOKJIAJCHUX Ha HUX (YHKIIH Ta BHPIMICHHS
MOCTABJICHUX IEped HUMHU 3aBJaHb. KOMIETEHIisi MUTHUX OPraHiB BCTaHOBIIOETH-
Csl ZICPIKABOIO Ta peaslizy€eThCs IUISIXOM IEBHUX MPaBOBINHOCHH. MUTHI OpraH# sK i
Oyab-sKi 1HIIII OpTaHM JepXKaBHOI BJIaJW HE MAlOTh IpaBa 3MiHIOBATH, BiTMOBHTHUCS
BiJI peastizailii CBO€i KOMITETSHIII] Ta BUXOUTH 3a ii MeX1 y iHIIIOMY pa3i [Toca0Bi 0Co-
01 MOXYTb OyTH MPUTATHYTI IO BIAMOBIIaIbHOCTI. Peanizallis KOMIETeHIIiT MUTHUMHU
opraHaMy Ta iX TOCaJOBHMH OcO0aMH TepemdadyeHo 3aKOHOAABYNMHU aKTaMH, Bimo-
MYKMMH aKTaMH Ta OCAJ0BUMHU 1HCTPYKIISIMH.

OCKUTBbKH YiTKEe BU3HAUEHHSI KOMITETEHIIT Oy/Ib-SIKOTO OpraHy BIaH, IO CIPUsE
MIATPUMII TIPUHIINAITY 3aKOHHOCTI Ta JUCIHILTIHNA TPH 3MIHCHEHHI CBOET MisITBHOCTI,
HEOOX1/IHO HaBECTH MEBHI 0COONMBOCTI MpU (HOPMYIIOBaHHI KOMIETEHII] MUTHHX
Oprasis:

1) BUXOAAYH 13 TIpenMeTy JisSTbHOCTI HEOOXITHO BHU3HAYUTH MICIle MHTHHX
OpraHiB y cuCTeMi OpraHiB Biaau Ta cepy iX BIUIUBY;

2) BU3HAYUTH MPEAMET TUSIIBHOCTI, TOOTO KOJO CYCHIJIBHHMX BIJHOCHH Ta
Cy0’€KTiB MiANOPSIAKYBAaHHS MUTHUX OPTaHiB;

3) BM3HAYMTH KOJIO 3aBJIaHb, 10 MOKJIAJEHO HA MUTHI OPraHH;

4) 3aTBEPIUTH HA 3aKOHONABYOMY DiBHI YNPABIIHCBKI (yHKII, IKi BUKOHY-
FOTb MHTHI OpTaH! IPH 3IiHCHEHHI CBOET TisUTBHOCTI;

5) BHU3HAYMTH CYKYIHICTh 1IPaB Ta 000B’A3KiB (IOBHOBAXEHbL) MUTHUX Opra-
HIB Ta 1X 0Ca0BUX 0CI0 NMPY BUKOHAHHI MOKJIAJICHUX HA HUX (DYHKIIIH.

KomreTeH11iro MUTHHX OpPTaHiB K OpraHiB BUKOHABYOI BIIaIM MOYKHA ITPEJICTAaBUTH
SK Tiepe10aueHI 3aKOHOIaBUMMH aKTaMH1 KOMIUIEKC BUKOHYBAaHHX MUTHUMH OpraHaMu
MOBHOBaXXCHb, (DYHKIIH Ta 3aBOaHb B MeXax NpeAMeTy ix misutbHOcTi. JlepikaBa
HaJIl€ MUTHI OpPraHd IEBHUMH ITOBHOBR)XCHHSAMHM ISl BUKOHAHHS IMOKJIAJICHUX Ha
HUX QYHKLIA Ta BUpPIIICHHS MPOCTABICHUX Nepel HUMHU 3aBlaHb. [l0BHOBa)keHHs
MUTHUX OPraHiB CKJIaJar0ThCSl 3 CYKYITHOCTI TpaB Ta OOOB’S3KiB, IO BCTAHOBIICHI
JIEPIKaBOIO, PEaTi3yIOThCS IIUIIXOM Bi/IITOBIAHUX PABOBITHOCHH TOIIIO.

TpamumiiiHi ckIa10Bi MUTHOI CIIpaBu YKpaiHM MPOCTEKYIOTHCS y ONEpalliifiHuX,
JIOTIOMIKHUX, YIPaBIiHCBKUX, MPOodeciiHuX (MOBEIiHKOBUX) KOMITETECHI[ISIX MATHUX
opraHiB Ykpainm.

[HHOBaLIHHMMHU CKJIQAOBUMHM MHTHOI cHpaBd YKpaiHH HEOOXiJHO Ha3BaTH
1HTeJIeKTyanbHi, U(POBI, MapTHEPCHKi, HADIAAOBI, OE3MEKOBI TOIIO KOMIETEHIIIT
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MUTHUX OprasiB. Y 3B’s3Ky i3 1uM, JlepkaBHa MuUTHa ciry:k0a YKpaiHU NMOBHHHA
OpIEHTYBATHCS HA BUPIMIEHHS CTPATETIYHNUX 3aBIaHb — I1e (P OPMYBaHHS SKICHO HOBOT
1HTEJIeKTyaJ IbHOT MUTHUII, IO IIBUAKO B3a€EMOJIE i3 BHYTPILIHIMU Ta 30BHIIIHIMH
MapTHEpPaMHu, 3aCTOCOBYIOUM TIEpENOBI IM(POBI TEXHOJOTI, Cy4acHI METOAU
Oe3nexu, HarAAoB1 (PyHKIIT, 3 €()eKTUBHUM PE3YIIBTaTOM ISl AePIKaBH Ta CyO €KTIB
30BHIMIHBOEKOHOMIYHOT AISUIBHOCTI TOLIIO.

BucHoBkM i mpomo3uuii. Y mporeci 10CIiKSHHS KOMIIETSHIIIT MUTHUX OpPIaHiB
YkpaiHu B KOHTEKCTI iIHHOBAIIIHHUX MPOIIECIB BUABICHO KiJIbKAa KIIFOYOBHX ACTICKTIB,
10 BU3HAYAIOTh CyYacHUH CTaH Ta MOJAJIBIINK PO3BUTOK wLi€l chepu.

[To-niepiiie, MOHSTTS KOMIETEHIIT MUTHUX OPraHiB OXOILIIOE SIK MPEIAMET JTisiib-
HOCTI, TaK 1 IOBHOBAXCHHS, SIKI BU3HAYAIOTh MEXKI1 IXHBOI HisIbHOCTI. Lle MmoHATTS €
CKJIQJIHUM 1 OaraTorpaHHUM, OCKUTBKH BKJIFOYA€E B ceOe HE JIUIIE FOPUINYHI aCTIeKTH,
ane i QyHKIIOHATBHI €IEMEHTH, IO PETYIIOI0Th pOOOTY MHUTHUX OPTaHiB.

[To-npyre, iHHOBaIitHA TiSUTBHICT y chepi MATHOI CIIPaBH € BYKITMBUM YHHHU-
KOM, III0 BIJIMBAa€ Ha e(pEeKTUBHICTH MUTHUX (hopMalbHOCTEH Ta 3abe3mnedye Biamo-
BIJTHICTh €BPOINEHCHKUM CTaHJapTaM. TeXHOJIOTIi, Taki SK BiJJaJICHUN BHITYCK, I10-
repenHe iHGOPMyBaHHS MPO BAaHTaXKi, «CAWMHE BIKHO JJII MDKHAPOIHOI TOPTIBIIY,
«CmaptmutHuis», RFID Ta Onmok4eliH, CyTT€BO MHOJNETIIYIOTh MHUTHHUH KOHTPOIb,
MOKPAIyIOTh 00pOOKY JaHUX 1 320€3MeuyIoTh MPO30PiCTh MUTHHX (HOPMAITLHOCTEH.
IHTerpamnis Takux TEXHOJOTIH y poOOTY MUTHHX OpPTaHiB € KPUTUYHO BAXKIIUBOIO IS
ITiIBUIICHHS TXHBOT €(PEKTUBHOCTI.

[o-Tpete, ananTanist YKpaiHu A0 €BPONEHCHKOTO €KOHOMIYHOTO Ta MPaBOBOTO
MIPOCTOPY BUMArae BiJl MUTHUX OpPTaHiB JOTPUMaHHSI HOBHX BUMOT IIIOJO iHHOBAITIH-
Hoi mojiTuku Ta iHdopmauiiinoi Oesnexu. Lle mependauae pedopmyBaHHS MUTHOT
CUCTEMH, YJIOCKOHAJICHHS ii CTPYKTYp Ta MPOILECIB Jis 3a0€3MeUCHHS BIAMOBITHOCTI
€BPONEICHKUM CcTaHJapTaM. B yMOBax cy4acHUX BHKIIMKIB, TAKHUX SIK BOEHHUH CTaH 1
EKOHOMiYHa KpH3a, 0COOIMBO BasKIMBO 3a0e3MeunTr e(heKTUBHY peai3alilo iHHOBa-
Uil y MUTHIH cdepi.

VY 3B’s3Ky 3 BHIIE3a3HAYEHUM, BAXKIIMBO 3BEPHYTH yBary Ha KiJibKa KIFOYOBUX
HanpsIMKiB PO3BUTKY MUTHUX opraniB. Hacammnepen, HeoOXiTHO po3poOUTH Ta BIPO-
BQJIMTH CIIeliali30BaHl HaBYAJIbHI MPOrpaMHu sl MiABHUIICHHS KBai(ikamii mparis-
HUKIB MHTHO] CITy)KOH, 3 aKIIEHTOM Ha HOBITHI TEXHOJIOT] Ta €BPOIEHCHKI CTaHIAPTH
MHUTHOTO KOHTPOJI0. L{e 103BONMNTh HE TUTBKU MOKPALIUTH PO eciiiHi HABUUKN MHT-
HUKIB, ajie i 3a0e3me4unTH e)eKTHBHE BIPOBAPKEHHS IHHOBAIIHNX pilleHb. Takok,
JIOLIIJTFHO TPOBECTH JIETANBHUHN aHaIi3 Ta OHOBJICHHS 3aKOHOaBUO1 0a3H, 110 PEryIoe
KOMIIETEHIIIF0 MUTHUX OpraHiB. Lle MOBMHHO BKJIIOYATH YiTKEe BU3HAYeHHS (QyHKLIH,
npaB i 000B’SI3KIB MHUTHHX OPraHiB, a TAKOK MEXaHI3MIB IX peaiizalii. 3aKoHOIaBY1
3MIiHH MalOTh CIIPHATH Kpamliii opraHizamii MUTHHUX (OpMaIbHOCTEH 1 3a0e3meunT
[IPaBOBY OCHOBY JIJIsl BIIPOBAIXKEHHSI HOBUX TEXHOJIOT1H.

BaJTMBO TakoXK CTBOPUTHU 1 BIPOBAJAUTH €IMHY €ICKTPOHHY CHCTEMY MUTHOTO
KOHTPOJIIO, 110 0a3y€ThCs HA TEPENOBUX €BPOINEHCHKUX MopaemsiX, Takux sk NCTS,
ICS, ECS ta EORI. Ile 3a0e3neunTh iHTErpawito yKpaiHCbKOT MUTHOT CHCTEMH 3 €BPO-
MEeHCbKUM MUTHUM ITPOCTOPOM, TTOJIETIIHTH OOPOOKY MUTHHUX JCKJIapaliil Ta KOHTPO-
JIIOBAaTHME TTEPEMIIIICHHS TOBapiB OUTBII e(heKTHBHO.

[loganpia criBmpans 3 €BPONEHCHKUMH MApTHEPaMU € HeOOX1THOIO 1715l OOMiHY
JIOCBIJIOM Ta HaWKpaIlUMHU MpaKkTUKaMH y cepi MuTHOrO KoHTpouto. Lle 103BonuTh
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VYkpaini ajantyBaTH IHHOBAI[iHHI TEXHOJOIIT 70 HAI[IOHAJBHUX YMOB, MOKPAIIUTH
MPOIECH MUTHOTO aJMiHICTPYBaHHS 1 IMiIBUIIIUTH PiBEHb OE3MEKH Ta MPO30POCTi.

OcraHHIM, aje HE MEHII Ba)KIIMBUM acleKTOM € BJIOCKOHAJICHHS MPaBOBOTO
peryinoBaHHs IHHOBaLIHHOI IisTbHOCTI B c(hepi MUTHOT cipaBy. L{e BKITtouae migTpumMKy
HAyKOBHX JOCHI/KEHb, PO3POOOK Ta 3aITydeHHs IHBECTHIIiH IS BIIPOBAPKEHHS HOBHX
TexHONOTid. CTBOPEHHS CIIPUSITIIMBUX YMOB JIJIsl IHHOBAI[IHHOTO PO3BUTKY JIOTIOMOXKE
VYkpaiHi epeKTUBHO IHTETpPyBaTUCS Y CBITOBY €KOHOMIKY Ta 3a0€3MEe4YMTH BUCOKHIA
piBeHB 00CITyTOBYBaHHS y cpepi MUTHOI CIIpaBH.

Cnucok BUKOPHCTAHOI JiTepaTypu

1. Crparerist po3BUTKy cepH iHHOBaLiHOT AisnbHOCTI Ha nepiox 1o 2030 poky: Pozno-
psxenns Kabinery MinictpiB Ykpainu Bix 10.07.2019 p. Ne 526-p. URL: https://zakon.
rada.gov.ua/laws/show/526-2019-%D1%80#Text.

2.  Terpummun H. 5., Mengin P. B. YiockoHaneHHs B3aeMOJIil MUTHAX OpPraHiB 3 i IpH-
€MCTBaMH IIISIXOM BIPOBAKCHHS IHHOBAIIWHUX TexHOJorii. ExoHOMiKka. DiHaHCH.
IIpaso. 2020. Ne 5 (1). C. 24-28. DOI: 10.37634/efp.2020.5(1).4.

3. Benukwuii TIyMauHHH CIOBHUK Cy4acHOI yKpaiHChKOT MOBH / ykiaz. i ron. pen. B. T.
Bycen. Kuis, Ipnins: BT® «Ilepyn», 2001. 1728 c.

4. Ckakyn O. ®. Teopis aepxaBu 1 pasa : niapyunuk. Xapkis: Koncym, 2001. 656 c.
URL: https://duikt.edu.ua/uploads/l 948 39072050.pdf.

5. Tomnonescwkuii P. b., ®enina H. B. Teopis nepxaBu i npaBa: HaBd. MociOHUK. JIbBIB:
JAYBC, 2020. 268 c. URL: https://dspace.lvduvs.edu.ua/bitstream/1234567890/3293/1/%
D0%A2%D0%B5%D0%BE%D1%80%D0%94%D0%B5%D1%80%D0%B6%D0%9F
%D1%80%D0%B0%D0%B2%D0%B0-13-07-20.pdf.

6. Apmam H. O. KepiBHUK OpraHy BUKOHABYO{ BIIaJU: aIMiHICTpaTUBHO-IIPABOBUIL CTATYC.
Sanopixoxs: ['Y «3[IMVY», 2006. 248 c. URL: http://radnuk.info/posibnuk/admin-
pravo/451-kerivnuk.html.

7.  Kapa6in T. O. Po3mnozin moBHOBakeHb MyOIi4HOT afMiHICTpallil: MOHOTpadist. Y>Kropo:
I'paxna, 2016. 220 c. URL: https://dspace.uzhnu.edu.ua/jspui/bitstream/lib/14185/1/%D
0%9C%D0%9E%D0%9D%D0%9E%D0%93%D0%A0%D0%90%D0%A4%D0%86%
DO0%AF.pdf.

8. Kpagruenko B. B., ITitauk M. B. KoHCTUTYI1Ii#HI 3aca/ii MiCIIEBOTO CAMOBPSIyBaHHS B
VYkpaini (OCHOBH MyHIIMITATBHOTO TpaBa): HaB4YadbHUM nocionuk. Kuis, 2001. 176 c.

9. Bopuercokuii I. B., I'punb O. [I. [IpaBoBa koMIETEHILisI B 3arajibHOTCOPETHYHIH FOpH-
crpyaeHLii: HoHATTS i ocobnuBocTi. Pura: «Baltija Publishing», 2020. 462 c. DOIL:
10.30525/978-9934-26-007-0-4.

10. Kapna M. I1. @opMyBaHHsI KOMIIETEHIIIT OpraHiB IIy01i4HOI BIaJU: TEPUTOPiaIbHO-0Pi-
enroBanuii miaxin. EdextuBHicTs nepsxkaBroro ynpasniaas. 2017. Ne 3 (52). C. 213-222.
URL: https://epa.nltu.edu.ua/index.php/journal/article/view/269/265

11. TIpo 3arBepKeHHs MOJIOKEHbD PO JlepkaBHY MOAATKOBY Ciiy)0y Ykpainu ta JlepxaBHy
MUTHY ciyx0y Ykpainu: I[Toctanosa Kabinery MinictpiB Ykpainu Bix 06.03.2019 p.

Ne 229. URL: https://zakon.rada.gov.ua/laws/show/227-2019-%D0%BF#Text.

References

1. Strategy for the development of the innovation sector for the period up to 2030: Order
of the Cabinet of Ministers of Ukraine dated 10.07.2019 No 526-p. URL: https://zakon.
rada.gov.ua/laws/show/526-2019-%D1%80#Text [in Ukrainian].

2. Petryshyn N. Ya., Medvid R. V. (2020). The improvement of customs authorities
interactions with enterprises on the base of innovative technologies implementation.
Economics. Finances. Law, No. 5 (1). P. 24-28. DOI: 10.37634/efp.2020.5(1).4 [in
Ukrainian].

3. Busel V. T. (2005). Great explanatory dictionary of the modern Ukrainian language. V. T.



NPRBOBA AEPHABA 552024 EEEEEEEEEEEEEEEEEEEEEEEEEE §9

10.

11.

Busel (Ed.). Kyiv, Irpin: Perun. 1728 p. [in Ukrainian].

Skakun O. F. (2001). Theory of state and law: a textbook. Kharkiv: Consum. 656 p.
URL: https://duikt.edu.ua/uploads/l_948 39072050.pdf [in Ukrainian].

Topolevsky R. B, Fedina N. V. (2020). Theory of state and law: handbook. Lviv:
LVDUYVS. 268 p. URL: https://dspace.lvduvs.edu.ua/bitstream/1234567890/3293/1/%D
0%A2%D0%B5%D0%BE%D1%80%D0%94%D0%B5%D1%80%D0%B6%D0%9F %
D1%80%D0%B0%D0%B2%D0%B0-13-07-20.pdf [in Ukrainian].

Armash N. O. (2006). Head of an executive body: administrative and legal status.
Zaporizhzhia: GU «ZIDMUp. 248 p. URL: http://radnuk.info/posibnuk/admin-
pravo/451-kerivnuk.html [in Ukrainian].

Karabin T. O. (2016). Distribution of powers of public administration: a monograph.
Uzhhorod: Hrazhda. 220 p. URL: https://dspace.uzhnu.edu.ua/jspui/bitstream/lib/14185
/1/%D0%9C%D0%9E%D0%9D%D0%9E%D0%93%D0%A0%D0%90%D0%A4%D0
%86%D0%AF.pdf [in Ukrainian].

Kravchenko V. V., Pitnyk M. V. (2001). Constitutional principles of local self-
government in Ukraine (basics of municipal law): Textbook. Kyiv, 2001. 176 p. [in
Ukrainian].

Borshchevskyi I. V., Hryn O. D. (2020). Legal competence in general theoretical
jurisprudence: concept and features. Riga: «Baltija Publishing». 462 p. DOI:
10.30525/978-9934-26-007-0-4 [in Ukrainian].

Karpa M. P. (2017). Formation of the competence of public authorities:
territorial-oriented approach. Efficiency of public administration, 3 (52). P. 213-222.
URL: https://epa.nltu.edu.ua/index.php/journal/article/view/269/265 [in Ukrainian].

On Approval of the Regulations on the State Tax Service of Ukraine and the State
Customs Service of Ukraine: Resolution of the Cabinet of Ministers of Ukraine

dated 06.03.2019 No. 229. URL: https://zakon.rada.gov.ua/laws/show/227-2019-
%D0%BF#Text [in Ukrainian].

Crarrsa Hagiiimia 02.09.2024 p.

A. A. Nazarko, PhD Student
National University «Odesa Law Academy»
the Department of Maritime and Customs Law
2 Akademichna St, Odesa, 65009, Ukraine
e-mail: nazarkoaa@onua.edu.ua
ORCID iD: https://orcid.org/0000-0002-4190-7288

CONCEPT AND CHARACTERISTICS OF CUSTOMS AUTHORITIES’
COMPETENCE IN THE CONTEXT OF INNOVATIVE PROCESSES

IN UKRAINIAN CUSTOMS AFFAIRS

Summary

This article analyzes the concept and characteristics of customs authorities’
competencies in Ukraine within the context of ongoing innovations in customs
practices. As Ukraine pursues its Euro-integration goals — aimed at modernizing
economic infrastructure, overcoming technological lag, attracting foreign investments,
and enhancing international competitiveness — customs authorities play a pivotal role
in ensuring the effective functioning of foreign economic activities.

The focus of the article is on the necessity to modernize the competencies of
customs authorities in line with global standards and to implement advanced innovative
technologies, as outlined in Ukraine’s Innovation Development Strategy up to 2030.
It examines the impact and significance of innovations such as the ‘Single Window’
system, ‘Smart Customs’ initiatives, pre-arrival cargo information technologies,
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radio-frequency identification (RFID), and blockchain for enhancing customs control,
management, and interactions with external partners.

A central issue discussed in the article is the development of new competencies
required for the effective implementation of these innovations by customs authorities.
Specifically, it addresses the need to cultivate digital, intellectual, partnership, and
security skills. The article also explores the effects of economic and political instability,
particularly the wartime conditions in Ukraine, on the implementation of innovations
in customs operations. Key challenges are identified, such as difficulties in exporting
high-tech goods, granting incentives for importing innovative equipment, and applying
non-tariff regulatory measures, including certification, quotas, and licensing.

Recommendations are provided for improving the organizational structures
of customs authorities and updating the legal and regulatory framework to adapt to
modern requirements and standards. The article advocates for the development of a
new, intelligent customs system that can swiftly and effectively respond to changes by
employing cutting-edge digital technologies and security methods. Emphasis is placed
on the importance of enhancing the qualifications of customs professionals, which is
essential for the successful implementation of innovations in customs control.

Keywords: innovation processes, competence, customs competence, customs
affairs, customs authorities.
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PETTOHAJII3M ¥ IYBJITYHOMY AJIMIHICTPYBAHHI
PEKMMY IIIBOJAHOI KYJIETYPHOI CHAIIIITHA

CTarTIO IPUCBIYEHO XapaKTEPHUCTHII 0COOIMBOCTEH MyOIiYHOTO aMiHICTpyBaH-
HS peKUMY I1IBOJHOT KyJIbTYPHOI CIAALIMHN y PEri0OHaxX, aKBaTOPIi SIKUX € BaroMo Ha-
CHUUYCHHMMH 11 00’ekTamu. BuBueHHS perioHanbHOi crienudiky IPaBoOBOTrO PeryIrOBaH-
Hsl Ta OpraHi3alifiHUX MEXaHi3MiB MiATPUMAaHHS PEKUMY JisUTbHOCTI, CIIPSIMOBAHOT Ha
IIBOHE KYJIBTYpHE HaA0AHHS, MPE3CHTYE TOCBIT KpaiH, sKi € ydacHUIsIMA KoHBeH-
uii KOHECKO npo oxopony niaBogHoi KyasTypHoi ciagmuan 2001 p. Ta THX, mo goci
10 Hel He MTPUETHANNCEH. AKTYaJIBHICTD IPOOJIEMATHKH JTOCTIKEHHS 00YMOBIIOETHCS
HEOOX1AHICTIO (POpMYBaHHSI KOHIICTIII] ITyOIITHOTO aaqMiHICTPYBAHHS PEKUMY ITiTBOJI-
HOI KyJIbTYpHOI CHaJIIMHU B YKpaiHi HAa OCHOBI KPalllMX CBITOBMUX HPAKTHK Ta IPO-
IPECUBHOTO JIOCBiy (YHKIIIOHYBaHHS KOMIUIEKCHHX IPAaBOBUX PEKHUMIB MOPCHKHX
aKBaTOPIi Ta PETIOHAILHOTO CITIBPOOITHHUIITBA. 3aBIAHHAM CTaTTi € (HOPMYITIOBAHHS
MPOMO3ULIH IOJ0 3amo3UueHHs YKpPaiHOI IMO3UTHBHOTO JIOCBiLy 1 BIIPOBAaKECHHS
HOBUX IPAKTHK MPABOBOTO PETYIFOBAHHS Ta OPraHi3allifHOro 3a0e3MeueHHs PeKUMY
ITIBOMHOTO KYJIETYPHOTO Han0aHHS. ABTOpaMH O3HAYCHO OCHOBHI CydYacHI PU3UKH
JUISL TIABOHOI KyJABTYPHOT CHAIIIMHK, @ TAKOXK LUIIXHW 3MEHIICHHS IX MOTEHUIHHOTO
3arpo3JIMBOTO BIUIMBY. Y paMKax KJIaCHYHUX HAIPsIMiB perioHaIbHOI criiBnpari y cde-
p1 MOPCHKOI ISITEHOCTI OXapaKTePHU30BaHO CIIIBHI 3yCHIUIS Ta HAIIOHATIBHI TT1IX0IN
y myOiqHOMY aIMiHICTpyBaHHI PEXHUMY IiJBOAHOIO KylIbTypHOro Hajnoanus y Ce-
penzemaoMopchkomy, YopHomopchkomy Ta Kapubebkomy Oacefinax. BigzHaueHo, 1o
TUIIOBUMH PHUCAaMM TaKOTO aJMIHICTPYBaHHS € CTBOPEHHS CIICLIaJIbHO YIIOBHOBaXe-
HOTO HAaI[iOHAJILHOTO OpraHy yNpaBJliHHSA, CXBaJCHHS BiIMOBITHOTO 3aKOHOJABCTBA Ta
pErioHaJILHUX CIEIialli30BaHUX YTOJI, OpraHi3allis CIIBPOOITHUIITRA 3 3aIliKaBJICHUMHU
CTOpOHAMH Ta MU PHU3AIlisT My3eHHIX 3aITACHUKIB Ta ITiIBOAHUX 00 €KTIB in situ. AK-
LIEHTOBAHO yBary Ha HEOOXiTHOCTI pO3pOOKH HalliOHAJILHOTO 3aKOHOAABCTBA YKpaiHU
PO AiSUTbHICTH, CIIPSIMOBaHY Ha TIIBOJHY KYJIBTYpHY CHAJIINHY, Ta aKTUBI3aIliI0 3y-
CHJIh MO0 CITIBPOOITHHUIITBA HA PETiOHANBHIN Ta yCECBITHIM OCHOBI, a TaKOX BIIPO-
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Ba/DKECHHS HOBMX TEXHIYHMX MOKJIIMBOCTEH il akTuBi3amii mudpusariii migBoHux
ICTOPUYHUX, KyJIBTYPHUX Ta apXEOJOTIYHUX apTe(aKTiB.

KarouoBi ciioBa: mizBomHa KyabTypHaA CIaIIMHA, MOPCHKa JisTIbHICTB, ITPABO-
BHI pEeKUM, ITyOIiTHE aAMIHICTPYBaHHS, pETiOHAJI3M, CTAINH PO3BUTOK, (P pHU3AITis,
EKOJIOTisl MOPCBHKOT CIIaILIMHU.

IlocTtanoBka mpoOJjeMu. PerioHamizamis Ta MOETHAHHS 3YCHIb MPUOCPEIKHUX
JiepKaB MIEBHOTO MOPCHKOTO OaceliHy y BUPILICHHI MUTaHb, OB SI3aHUX 3 MOPCHKOIO
JUSUTBHICTIO, € KITACHYHUMHU 1 CIIPSMOBaH1 Ha BUPOOJICHHS KpalluX Mojeeld KOOpIu-
HaIlii Ta MiABUIICHHS eeKTUBHOCTI 1X CIiBpoOiTHHITBA. L{e OB’ 13aH0 3 yHIKaIbHIC-
TIO TeorpadiuHuX Ta KIIMaTHYHUX YMOB, EKOJIOTTYHUMH BUKIIMKAMH, OCOOIHBOCTSIMU
ICTOPUYHOTO, €KOHOMIYHOTO, COIiaIbHO-KYJIBTYPHOTO PO3BUTKY 1 TPaHCKOPIOHHOI
criBmpari. Ha temepimntHiit yac 61IBIIICTS IPABOBHUX Ta FOPUCIUKITIHHIX MTHTAHb MOP-
CBKOT AismbHOCTI BupimeHo 3aBasku Konsenuii OOH 3 mopcbkoro npasa 1982 p. [1]
(mami — UNCLOS’82), a moa0 miiBoAHOT KyJIBTYpHOT CHAJIIIMHY IX KOHKPETH30BaHO
y Kongentii FOHECKO npo oxopoHy miBoHOI KynbTypHOI criamuHu [2] (mami —
2001 UNESCO Convention). [Tpu npomy, 0COOIMBOCTI, BIACTUBI OKPEMHM MOPCHKUM
perioHam, a TakOK HU3Ka MMUTaHb, SKI HE OTPUMaJId HeOOXiIHOT peryiaMeHTallii y 3a-
3HAYEeHUX TIT00ATHHUX MPABOBUX IHCTPYMEHTAX, 3yMOBIIOIOTh HEOOX1THICTh MOIIYKY
crennpiYHUX MEXaHi3MiB sl 3a0€3MeUeHHsI HaJIe)KHOTO PiBHS OXOPOHH Ta MiKJIyBaH-
HS TIPO TiJIBOJIHE KYJBTYpHE HaJ0aHHs, 0COOJIMBO Y perioHax, o € OaraTUMH Ha ic-
TOpUYHI apTedakTH. PesxnuM ImiBOIHOT KyIbTYPHOT CHIaAIMHA TTIOEAHYETHCS 3 IHIITIMHA
PEKUMaMu, IO JIIOTh Y MOPCBKUX MPOCTOPaX — OXOPOHU MOPCHKOTO CEpeJOBHUIIIA,
PEKUMOM IIO/IO0 3aTOHYIINX CY/IEH, PSKUMaMU KOHKPETHUX aKBaTOpil (MpuOepekHUX
Ta BIAKPUTOrO MOPsi, MIXXHapOIHOTO PEKUMY MOPCHKOTO JHA Ta KOHTUHEHTAJIbHOTO
menbgy), i Mae BpaxoByBaTH iX 0COGIMBOCTI Ta B3a€MHHii BILHB. Moro Takox crps-
MOBaHO Ha ypaxyBaHHs TE€HJEHIIIH 100albHOTO NOTEIITIHHS, IIPOTHO30BaHUX Ta yiKe
3IIACHIOBAaHHMX BUIIB MOPCHKOT NisITbHOCTI, a Takoxk Llinei cramoro po3surky OOH [3].
s Ykpainu noOynoBa eeKTUBHOI MOJeNi MyOaiuHOr0 aAMiHICTPYBaHHS iSUTBHOCTI,
CIPSIMOBAHOI Ha MIBOHY KYJIBTYPHY CIAIIINHY, € OTHIM 31 CKJIaIHUKIB GOpMyBaHHS
Ta MIATPUMAHHS CTaTyCy MOPCBHKOI JepKaBH, a IOBEPHEHHs BIIIyUCHHX Ta 3a0e3Ie-
YEeHHSI OXOPOHH MiJBOAHOIO KyJbTypHOro HaxOanHs [liBHiuHOTrO IlpHuopHOMOp’s €
OJTHUMH 3 HalOUIBIII aKTyallbHUX 3aBJlaHb Ha NIEPi0J] TOBOEHHOT BiIOYIOBH.

AHaJi3 ocTaHHix gociaikens i myGJikaniii. [Iutanus npaBoBoro pexxumy Ta
nyOJIiYHOTO aAMIHICTPYBaHHS AiSTIBHOCTI, CIPSIMOBAHOI Ha WiABOAHY KYJBTYPHY
CHAIIIUHY, Y IIJIOMY 3aCBiI4yIOTh TEHJCHIIIT 10 MOCTYMOBOI aKTHUBI3allil B yKpaiH-
CBKilt IpaBHUYii gokTpuHI (€. Apxumosa, FO. Bomommn, O. €mnidanos, T. Kapa-Ba-
cunbeBa, H. Kapnadosa, O. KieBuyk, O. Kpacuikosa, T. Masyp, O. Mapuensk, I. Mu-
mak, M. Mimenko, SI. Mopo3osa, A. OBcsinuk, A. Omensienko, M. Tloropenpbkuii,
M. Uymxipinze). Lle moB’s3aH0 3 TPHUBAIOY0I0 THMYACOBOIO OKYTAIIIE€I0 TPHOEPEKHIX
MOPCBHKHX MPOCTOPiB, HEOOXIAHICTIO MOLIYKY MOXJIMBOCTEH 1Jsi €EeKTUBHOTO IMiJI-
TPHMaHHS y HUX CYBEpPEHITETY Ta CYBEpPEHHHX INpaB YKpaiHH, a TaKoXK BHPOOJICHHS
JI€EBOr0 MEXaHi3My ITOBEPHEHHS BMJIYUYEHHX Ta OXOPOHHU TAKHX, 110 3aJUILAIOTHCS
Ha JHI mpuOepeKHUX akBaropiil, icropuunux aprtedakriB. [Ipu mpomy, TemaTuka,
MOB’si3aHa 3 MEXaHi3MaMH Ta MPAaKTUKAMH ITyOIIYHOTO aJIMIHICTPYBaHHS PEXKUMY TTiJI-
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BOJIHOT KYJIBTYpPHOI CIaJIINHK 3apyOiXOKsl, Y BITYM3HSHUX JOCIIPKEHHSIX MPAKTUYHO
He TpeacTaBicHa. HaTtomMicTh BOHAa MOXe HaJaTH IIHHUK Marepian a1t hopMyBaHHS
HallOHAJIFHOT MOJIEIIi TAKOTO aJMiHICTPYBaHHS, 1110 OXOMHUTbH CXBaJICHHS HOBHUX IPaBO-
BUX HOPM, OHOBJICHHSI MiIXOJIB Ta MPAKTHK YIPaBIiHHS ASUTBHICTIO, CIIPSIMOBAHOO
HAa MiJBOJHE KYIBTYpHE Ha0aHHS, Ta MINUPIIOTO BIPOBAKEHHS HOBITHIX IH(PPOBUX
TEXHOJIOTIH JUIsl MOMyIApHu3anii 3HaHb Mpo OaraTuil uMBiLTI3auiiHUKA cragok YopHo-
MOPCBKOTO PerioHy. Y 3B’SI3Ky 3 IIMM, METOK) CTATTi € BU3HAYEHHsSI OCHOBHUX TCH-
JISHITIH, Kpalyux iIHCTPYMEHTIB Ta MEXaHi3MiB IyOJIYHOTO a/JIMiHICTPYBAaHHS PEKUMY
MiABOIHOI KyJABTYPHOI CHAJIIMHKU Y HU3LI PErioHIB CBITY, BOIM SKUX € 3HAYHO Ha-
CUYCHUMHU 11 00’ €KTaMH, a 3aBAaHHAM — (DOPMYITFOBAHHS MPOIMO3UIIIH 00 3a03H-
4eHHs YKpaiHOIO IMO3UTUBHOTO JIOCBi/Ty 1 BOPOBA/DKEHHS HOBHX IPAKTUK IIPABOBOTO
pETyIIOBaHHS Ta OpraHi3aulifHOroO 3a0e3MeueHHs] PeKUMY MiJBOAHOTO KYJIBTYPHOTO
Haa0aHHS.

Bukaan ocnoBHOro martepiaJjy. B iHpopmarii 111010 OCHOBHHX Cy4acHHX 3arpo3
JUISL TIABOTHOT KYJIBTYPHOI CIIQALIMHU, MpenacTasieHiid y kBiTHI 2024 p. Ha Konde-
pentii OOH miono Jlecarunitts okeany [4], Bij3HAYAETHCS, 1110 JIOHHE TPAJICHHS, 110-
TEHI[IITHO 3a0pyIHIOIOYI 3aTOHYII CyJQHA Ta MPOTHO30BAHUI KOMEPUIHHUN TIHOOKO-
BOJHMI BUIOOYTOK KOPHUCHHX KOMAJIMH € HaM3HAYHIIIMMHU PU3UKAMHU JUISI MOPCHKHX
€KOCHUCTEM, IXHBOTO OIOpPI3HOMAHITTSA Ta 3aTOIJICHUX KYJIbTypHHX apredaxTiB. Jlis
3MEHIICHHS 3TyOHOTO BIUIMBY TaKMX BUAIB MisIIBHOCTI MPOMOHYETHCA: 1) akTUBI3yBa-
TH OOCTEXEHHS JHA Y paMKax MOPCHKOTO MMPOCTOPOBOTO IUIAHYBAHHS, 2) BU3HAYUTH
Ta CXBAJIUTH HOBI MOPCHKI OXOPOHIOBaHI pailOHM y MICLSIX 3HAYHOTO CKYITYCHHS TiJI-
BOJIHUX KYJIBTYPHHUX I[IHHOCTEH, 3) 3aIIpOBaINTH MOTIEPEKYBaJIHHIIA IIT00aTbHAN MO-
paropiii Ha TpajeHHs 1Ha Ta MMOOKOBOJHHUN BUA0OYTOK KOPUCHUX KOTIAIMH 10 MaK-
CHMAaJIbHOTO BUBYCHHS 1 00CTEKEHHSI MOPCHKOTO JTHA Y BiIMIOBITHOMY paiioHi, a TAKOXK
HaJaHHA €KOJIOTIYHUX Ta KYJIbTYPHHX OIIHOK MaiOyTHBOI MiSIPHOCTI. Y HAIPSIMKY
3MEHILCHHS BIUIMBY MOTEHLIHHO 3a0pyIHIOIOUMX 3aTOHYIUX CyleH yaciB Jpyroi cBi-
TOBOI BIlHH, SIKi yIIPOAOBK HAHOIMKIOTO ASCATUIIITTA 3 HAHOIIBIIOW BIPOTiAHICTIO
3a3HAIOTh CTPYKTYPHOTO PYHHYBaHHS Ta BUBLIBHATH CBOI HeOE3MeUHi BaHTaXi, TIpo-
MOHY€THCSI BU3HAYUTH KOHKPETHI CyAHA, 10 CTAHOBJIATH 3HAUHUHN PU3KK TSI dKUTTEBO
Ba)XXJIMBUX MOPCHKHX PECYPCIB Ta CIUILHOT, PO3POOUTH CTAHAAPTU HEIIKIITTUBUX 15
JOBKUIIA T2 KOHTPOJIbOBAHHUX MPOLETYp X BUAATICHHS, 3HEIIKOLKEHHS a00 yCYHEHHS
HETaTHBHOTO TUCKY Ha JOBKLLJIS, BCTAHOBUTH 3000B’sI3aHHS ILI0A0 HAICKHOTO (iHaH-
CYBaHHS TaKUX pOOiT.

Hageneni 3axomu y3romxyrorees 3 Limsamu cranoro po3sutky OOH, cnipsmoBa-
HUMH Ha TiATPUMKY €KOJOT1YHOI PIBHOBAard Ta CIIBOPALIO 3 yciMa 3aliKaBICHUMHU
aKTOpaMHM, ypaxyBaHHs TCHJCHIIIH 1100aJbHOTO MOTEIUIIHHS, 0COOJIMBOCTEH BILIMBY
3aTOHYAMX 00’€KTIB Ha MOMYIIALIi MOPCHKHX OPTaHi3MiB, a TAaKOX 1HTEPECiB 1 Bpas-
JMBOCTI MalluX OCTPIBHUX JepxkaB. BoHu ¢opMyroTs HOBY cdepy HayKOBHX, OCBi-
TSHCBKHUX Ta YIPaBIIHCHKUX NMPAKTUK 1 3HaHb — «EKOIOTiI0 MOPCHKOT CHaIlInHIY,
CIIPSIMOBaHY Ha BUBUCHHS Ta ypaxyBaHHsS HEPO3PHBHOTO 3B’S3KYy MK IPHPOTHUM Ta
KyJABTYPHUM HaJOaHHSIM JIIOJCTBA 1 Ma€ Ha yBasi, IO MiJBOAHA KYJIbTypHA CHa/ILIMHA
HMIATPUMYE €KOJOTiYHEe MOPChKE OlOpI3ZHOMAHITTS Ta JOMOMArae MOCHIUTH 1 Kpale
3pO3YMITH 3B’S30K JIFOICKKOTO CYCIIILCTBA 3 MOPEM Y 3arajbHiil ccTeMi MPUPOIHOT
Ta KyJAbTYpHOI ciaamuHu. Kpim Toro, Hu3Ka MOPCHKHX Ta OKEaHCHKMX aKBaTOPii 3Ha-
YHO HACHYCHA J0Ci HEBUBYCHUMH Ta OCOOJMBO HIHHUMHU JUISI OKPEMHUX CYCITiIBCTB
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00’eKTaMM KyJIBTYPHOTO Ta ICTOPUYHOTO HaA0AHHS, € MICIISIMH OCTaHHBOTO TIPHUTYIIKY
JIONIeH, CyJIeH, JTiTaJbHIX anaparTiB, 3aJUIIKIB MICT Ta IUBLTI3AIIITHOTO CHIA/IKY JaBHIX
HapO/iB, 10 MOXYTh 3a3HAaTH HUIL[IBHOTO PyHHYBaHHS Ta OyIyTh OCTATOYHO BTPaucHi
3a BiJICyTHOCTI HaJIe)KHOI yBaru J0 iX 30epeKeHHs Ta OXOPOHH.

3a3HadeHi TEHACHITII Ta 3aHETIOKOEHHS JepKaB IMPOoOJIEeMOI0 PO3KPaIaHHS 1 Tif-
BUIICHHSM BIUIUBY 1HIIMX PU3UKIB HA 00’ €KTH MiABOAHOI KyJABTYPHOI CIaJIIUHA 3Y-
MOBJIIOIOTh BXKUTTSI HUMHM 3aKOHOTBOPYMX, OpraHi3alliiHMX Ta KOOPAMHAI[IHHHUX 3a-
XOJIiB JUTsl aKTUBI3allii BUBYECHHS, 30€peKEeHHS, MPOTH/Ii{ HE3aKOHHOMY BUJIYYECHHIO Ta
00iry icropuuHux apredaxTiB Ha HaliOHAJIBLHOMY, PETiOHAJIBHOMY Ha II00aJbHOMY
piBHI. BusHaHHs 0COOIUBOrO cTarycy 00’€KTIB IMiIBOJIHOI KYJIBTYPHOI CITaIIUHU Ta
HEOOX1THICTh BU3HAUCHHS PEKUMY, IIIO ITOCIIPHUAB OM iX 30eperkeHHIO, CTAH TIPHYIN-
Horo yxBaieHHs 2001 UNESCO Convention. KinbkicTs ii yuacHukis (77 [5]) € 3Ha4HO
HWKYOIO 32 KUIBKICTh MPHUEIHAHB JI0 1HIIUX MIKHAPOIHUX Yroa y cdepi OXOPOHU Ta
30epexeHHs KyIbTYpHOTO HaaOaHHs: KOHBEHIIIS PO 3aXHCT KYJIBTYPHUX IIHHOCTEH
y BUIAAKY 30poiiHoro koHuikty 1954 p. Haniuye 136 [6], a KonBeHwist mpo oXopoHy
BCECBITHBOT KYJIBTYpHOI 1 pupoaHoi cniaamunau 1972 p. — 196 [7] yyacHukis. Ane
MIPUENHAHHS IepyKaB TPHUBAIOTh, 1 mepiox 2020-x pp. Hamiuye 12 parudikamiin 2001
UNESCO Convention (I'am6is, ['Binest, [lominikanceka PecnyoOmika, €men, Ipak, Ka-
tap, Maspurasist, Mayi, Manbsra, OmaHn, [losbina, CeHnerain), o 0OJHOMY CXBaJICHHIO
(Ecronisn) i mpuiinarTio (Mamnagi). Lle cBiq9HUTh PO MOCTYTIOBE CPUUHSATTS Ta YCBi-
JIOMJICHHSI Iep’KaBaMU BaXKJTMBOCTI MIKITyBaHHS PO 3aTOIUICHI KYJIBTYpHi, iCTOpHUYHI
Ta apXeoJIOTiuHI MIHHOCTI, BKUTTS 3aXO/AiB 1O (JOPMYBaHHSI CHCTEMH 3a0e3IeYCHHS
Ta 3MIITHEHHS iX OXOPOHH, 1, B OCTaTOYHOMY IIiJICYMKY, — IIOOY/IOBY YHIBEpPCAIbHO] 3a-
XHMCHOI MepesKi AJIs MiBOAHOI KyIbTYPHOI CHa{IINHH.

Perionasism, 110 € 0coONIMBO MPUTAMAHHUM CITIBPOOITHHUIITBY JICPIKaB, pO3TaIIIO-
BaHUX Ha y30epexKsiX MOPIB Ta OKEaHiB, 4aCTO CIIPSIMOBYE iX CITIbHI 3yCHIUIS HA BH-
POOJIEHHST ONTHMABHUX MOJIENIEH CIiBOpali 32 KIaCHYHUMH HallpsIMKaMHU: OXOpOHa
HaBKOJIMIIHBOTO CEPEIOBHIIA, KOHTPOJIb JIEPKABH MTOPTY, MOIIYK 1 pATYBaHHS Ha MOPI.
Lle oTpumye TIpOSIB y MiATOTOBII Ta MiANMMCAHHI PEriOHAIBHUX MIKHAPOAHHUX YTOJ,
CTBOPEHHI OpraHiB ynpaBJliHHs Ta KOOpAWHALII BiAIOBIAHOI MisSUIBHOCTI, CHHEPTil 3y-
CWJIb Y SIKHAHKpAIOMY JOCATHCHHI BU3HAYCHUX IIUJICH 1 3aBaaHb. Taki 3aXo/u 103B0-
JISTFIOTH OUTBIII TIOCITITOBHO ITOTODKYBATH IPHPOIOOXOPOHHI, KOHTPOJBHI, IMONTYKOBI
3aX01H 31 crenu(iuHUMHA OCOOIMBOCTAMHU TOTO 200 1HIIOTO PErioHy Ta 3 OUIBIIOO
edexTuBHICTIO 37ilicHIOBary 1X. Hanpuknaza, y Cepen3eMHOMOPCEKOMY PErioHi Take
CIIBPOOITHHUIITBO Ta peTioHAIbHE MyOIiYHE aMIiHICTPYBaHHS 3a3HAYCHUX HAIIPSIMKIB
0a3yroTbest Ha KoHBeHIIT po 3aXMCT MOPCHKOTO CEpeioBHIA Ta TPUOEPEKHOTO pa-
riony Cepenzemuoro mopst 1976/1995 p. (bapcenoHcbhka KOHBEHIIIS) 1 MPOTOKOJIAX JI0
Hei [8] ta [lapuspkomy MemopanayMmi [9], a TONIyK Ta pSATyBaHHA — HAa CTaHAApPTax
ro6anpHoi KonBeHil 3 momnyky i paryBaHHst Ha Mopi 1979 p. [10] 3 TicHOIO KOOpAU-
HAIli€l0 Ail pSTyBaJbHUX OpraHizaliii mpuOepekHUX KpaiH, a TakoX 3 YKJIaJaHHSIM
JIBOCTOPOHHIX YTO[I IIO/I0 TIONTYKY Ta pATyBaHHA Mixk €C (iforo uieHaMn) Ta KpaiHaMu
[TiBHiunoi Adpuku i bimzpkoro Cxomy, o 3a3HaI0 3HAYHOI aKTUBI3aLlil uepe3 Helle-
ranpHy Mirpairo [11]. JIBocTopoHHE CITiBPOOITHUIITBO JIEPKAB TAKOK € XapAKTEPHUM
s banrificekoro perioHy i periony IliBHigHOrO MOps [12], a MeXaHI3MH OXOpOHH
HaBKOJIMIIHBOTO CEPEIOBHIIA IUX aKBATOPili BCTAHOBIICHO PETiOHAIILHUMHU YTOAAMHU:
KoHBeHIIi€10 TIPO 3aXUCT MOPCHKOTO CepeioBulIia paiioHy banrificekoro mopst 1992 p.
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(TenbciHChbKa KOHBEHITIs, nieperisiHyTa B 1992 p.) [13], KOMIUIEKCOM Yroj 3 OXOPOHU
[TiBHIYHOTO MOPS Bix 3a0pymHEHHS HAPTO0, 3aXOPOHEHHS BiIXOMIIB, HA3EMHHUX K-
pen tomo. Hampsam criBpoOGITHUITBA 11100 BUPOOJICHHS PEriOHAIBHOTO MiAXO0My 10
aJIMIHICTPYBaHHS PEXKUMY MIiABOAHOT KyabTypHOi criamimman B €C Ta HAOIMKEHUX
JI0 HBOTO JiepkaBax nepedyBae y CTaHi OIIHKH HEOOXiTHOCTI Ta MOCTYHMOBOTO (op-
myBanHs. JlepxkaBu npuennytorsest 10 2001 UNESCO Convention Ta po3po0nstoTh
raiy3eBe Hal[lOHaJIbHE 3aKOHOAABCTBO, a Panoro €Bpomnu cxBaneHo pekoMeHzanii Ne
848 (1978) mpo minBonHy KynsTypHy criaamuny [14] ta Ne 1486 (2000) mpo MopchKy
Ta PIYKOBY KYJIBTYpHY chaaluHy [15], 10 MaroTh BUHSTKOBE 3HAYCHHS 4Yepe3 Bil-
CYTHICTB cHemiajbHOI perioHanpHOi yroau [16, c. 174]. Kpim Toro, kepiBHI IpUHIIU-
mu €C crpusiioTh OJIAKUTHOMY 3pOCTaHHIO, BIAOBIJAIEHOMY Ta CTAaJIOMy TypU3MY,
OB’ 13aHOMY 3 MOPEM Ta MiABOIHUM KyJIbTYPHUM HaaOaHHsM [17].

VY Cipaky3bkiit gexnapaiiii 2001 p., cxBaneniii 3a nigcymkamu Kondepenmii 3
KynsTypHOI ciaaiuan CepeazeMHOoro Mops, OyIlo Bij3HaY€HO HEOOX1THICTh yKIIaJaH-
HSl MDKHapOJIHOI YTOAM MPO MiJBOAHY KYJIBTYpHY cliaAluHy periony [18, p. 40]. Lie
miaTBepKye, mo Cepea3eMHOMOp sl 38 IPaBOM BHU3HAETHCS OJHUM 3 HalHO1IbII Oara-
TUX Ha IIBOJHUI KYTBTYPHHH, ICTOPUYHUN Ta apXeOoIOTiYHUI CIalOK PeTioHiB. 30-

Kpema, BIiTKy 2024 p. 3a 90 km Bix Oepera I3painto Ha rmubuHi 1,8 KM Oy0 BUSIBICHO
Halicrapilie sl HOTO PEriOHy 3aTOTUICHE CYJHO 3 BAHTaXXEM Y COTHI HEYIIKOJPKEHHX
miekiB. Ha mymky HaykoBIiB, BoHO HayexuTh 10 XIII a6o XIV ct. no =H.e. Pemtkn
CTapOBHUHHOTO Kopabis OyiM 3HaAMIEH] i Yac eKOJIOT1YHOro JOCIiIKEHHS MOPCHKO-
ro JHa ra30BUA00yBHOW KommaHiero Energean [19]. 3Baxkatoun Ha Te, 110 [3paine He
npuearascs afi 10 2001 UNESCO Convention, ari 7o UNCLOS’82, a Takox Te, 1110
3a mpuKiIagoM bapcenoHchkoi KOHBEHIT, YOOy 1MoA0 KyasTypHOro cnaaky Cepen-
36MHOT'0 MOpsI HE CXBaJieHO, B [3paiii ji€ HallioHaJbHE 3aKOHOAABCTBO: 3arajbHUN
3akoH mpo mam’sITKH crapoBuHU 1978 p. (Antiquities Law) [20], mpuCBIYCHUHN K
CYXOIOJIbHUM, TaK W MiJIBOAHUM KyJBTYPHHM OO0’ €KTaM, Ta HU3Ka IHIIMX Tally3eBUX
HOPMATHUBHUX JTOKYMEHTIB [21], 1110 Iif0Th Y KOMILUIEKCI 3 MOPCHKUM 3aKOHOJIaBCTBOM
IIPO OXOPOHY NPHUOEPEKHOIO CepeloBHIIA, IUIAHYBAaHHSA Ta YIPaBIIiHHSI MOPCBHKOIO
nisutbHicTIO. Y ['perii, akBaTopii sikoi Takoxk € GaraTMMU Ha 3aJTUIIKH JIFOJCHKOI IH-
Bimizanii, npuitaaTo 3akoHu Ne 3028/2002 «[Ipo 3aranbHi 3acaju 3aXHCTy I1aM’SITOK
CTapOBUHHM Ta KyIbTypHOI criaamuamy [22] Ta Ne 1428/1984 «IIpo excmyartartiro He-
pyxoMocTi Ta iHmi nonoxkeHHs» [23]. I'penis € yuacauuero UNCLOS’82, ane ne 2001
UNESCO Convention. Y nux KpaiHax Ji€ T03BUILHUH MOPSIOK AiSTIBHOCTI, CIIPSMO-
BaHOI Ha 00’€KTH MiABOAHOI KyJAbTypHOI CITaIIIMHU, BU3HAYEHO BIAIHHUX CYO’ €KTIB
3 BIJMOBIAHOIO KOMIIETEHIi€0: B [3paini — MiHicTepcTBO caamuHu Ta I3painbebke
ynpasiniHas 06’ ekramu crapoBunH (Israel Antiquities Authority, [AA), 30kpema ioro
MiPO3AiT MOpChKoi apxeonorii [24; 25], y I'pemii — MinictepcTBO KynbTypH [26].
OO0uzBi fepkaBy aKTHBHO PO3BUBAIOTH MIKHAPOJHE CHIBPOOITHULITBO, MiATPUMYIOThH
JIOCIIITHUIIBKI TPOEKTU Ta CTBOPIOIOTH MiIBOAHI My3ei. JIo HUX, 30KpeMa Hajiexkarhb:
[pubepesxnuii apxeonoriunuii mpoekt Kecapii [27], mpoext «Liaga» [28], 3anmano-
BaHe Ha 2025 p. BimkpuTTs My3ero miaBoaHux crapofaBHocteit y Ilipei 3 excrio3miti-
€10 y TIOHaJ 2,2 THC. MiJIBOJHUX 3HAXIA0K [29], miABOIHI apXEOIOTIUHI JIOCIIKSHHS
y nieuepi @pankri [30], Ha 3axigHomy Kputi ta Artukidepi [31] Tomo. Kpim Toro,
BIIPOBADKCHHS LU(PPOBUX TEXHOJOT1H, MOXKJIMBOCTEH IITYYHOTO iHTENEKTY Ta JO-
MMOBHEHOT PEayIbHOCTI ISl MOMYJIApU3allil 3HaHb MPO JaBHI IMBLII3AIli, MOJIETIICH-
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HSl Q/IMIHICTPaTUBHUX MPOLEAYP TOLIO CTAHOBIISITH BAKIMBUN HAmpsiM 1X poOOTH: Ha
nopraii Ypsmay I pemii mpeacrasieHo mimKkuTaia-mpoekT «Iludpose Bimpomkenns Cra-
ponaBHboi Omimmii» Ta iHII 3pyuHi cepBicu [32], B [3paini — Ha caliTi MinicTepcTBa
CHaIMHKI Po3MilieHo po3aii «Crnaaiuaa ontainy [33]. JlificHo, TpuBaroui npoiecu
MIPECTABIICHHS BCE O1IBINOT YACTHHH KYJABTYpPHOI CIIAAIINHU Y IIU(PPOBOMY IIPOCTOPI
CIIpUsiE€ PO3BUTKY Ta IMiABHUIICHHIO €()EKTUBHOCTI KaHAIB MOIIMPEHHS 3HAHb TIPO JaBHI
LUBLTI3ALT. BUTBIICTE Criemiani3oBaHUX THCTUTYIIIH Ta OpraHi3alliil IHBECTYHOTh Y IIU}-
POBi 3acO00M KOMYHIKarlii, a OCTiifHE OHOBIICHHS KOHTEHTY Ta PO3MIMPEHHS KOJEKITIH
CHPHSIOTH IPUBEPHEHHIO O1IBIIOT yBard MOLIHOBYBayiB. JiIKUTAN-POCTIP CTBOPIOE
ar)OpMu Ta THCTPYMEHTH, SIKi YCYBaroTh Oararo (h)iHaHCOBHMX Ta OpraHizalliiiHUX I1e-
perIko, Mo paHilie 3aBakain HaJISKHOMY TIKITyBaHHIO ITPO MPEIMETH CTApOBHHU |34,
p- 339]. Uudpusaris Hagae, KpiMm 1HIIOTO, 3HAYHUX MOMUITMBOCTEH ISt O3HAHOMIICHHS 1
JTOCIIJIKSHHSI T1IBOHOTO KYJIETYPHOTO HaJI0AHHS Ta CHPUSE HOTO 30epEIKEHHIO 3aBIs-
KM 3MEHIIICHHIO KIJTBKOCTI «BTpyUYaHby Uepe3 3aHypeHHs. Taki iIHHOBAITT ITiIBHIIYIOTh
00i3HaHICTh MPO KyJIBTYpHI LIHHOCTI 1 3a0e3MeuyoTh iX JOCTYNHICTh il ycix. Bonu
takox Bifnosigaots 2001 UNESCO Convention, sika cepeii OCHOBHHX 3acaj] Mepe/-
0aJae mepeBayKHE 3ATHIICHHS ICTOPHIHUX apTe(akTiB in Situ, ajge TaKoXK ITiIBHICHHS
0013HaHOCTI TPOMAACHKOCTI Ta CTBOPEHHS! TYPUCTUYHOTO MOTEHIIATY IIIIXOM OLIHKH
Ta 3aXMCTY MiZBOJHOT MPUPOIHOI Ta KyIbTYpHOI criammunu. [Ipote, podoTtH 3 minBoa-
HO1 3OMKH Ta orr(pyBaHHS MTOB’s13aHi 31 3HAYHO OLTBIIMMU (HIHAHCOBMIMH Ta OPTaHi-
3alifHIMU 3yCHJUISIMM, 1 TOMY PO3BUBAIOTHCS HE Tak IIBHIKO [35], aje 3acBiguyloTh
MOCTYIOBY akTuBizalito. 3okpema, nmpoekr BLUMED [36], mo 00’e1HaB ypsioBi Ta
JIOCTITHUIIBK] yCTaHOBH €BPONEHCHKOTO PETioHY, OyB CIIPSMOBAaHHUI Ha MOMYISIPH3ALIII0
M11BOAHOT MPUPOIHOI Ta KYABTYPHOI CHAIIMHH 32 JOIOMOT010 3D-pekoHCTpyKLii, po3-
poOKy BeO-TuIaTOpMHU sl IHTETPOBAHOTO TYPUCTUYHOTO MPOCYBAHHS Ta CTBOPEHHS
Mepexi MiBOIHOI MPUPOAHOT Ta KyIbTYpHOI criaaniHu «IlijBoIHI IPUPOIHI Ta KYiIh-
TypHi MapupyTu B CepenzeMHoMy MOpi». BinnmosiaHi poOoTH MPOJOBKEHO B paMKax
nporpamu «Interreg Euro-MED» [37], 1m0 miaTpuMye cepea3zeMHOMOPCHKY MPUKOp-
JIOHHY CITIBIpaIlio Ta 00’eHye mapTHepiB i3 69 perioniB 14 kpain miBHiUHOTO y30e-
pexokst Cepenzemuoro Mopst. Yiponosk 2021 — 2027 pp. 3arwiaHoBaHO 3pOOUTH perioH
PO3YMHIILIIMM, 3€JCHIIIUM 1 TOKPAIIUTH YIPaBIiHHS MK 3allIKaBICHHMH CTOPOHAMH.
VY paMkax mporpaMu IpOBOISATHCS KON, MPAKTHKYMH, KOH(epeHIii Tomo. Tak, I
yac MixkHaponHoi koHdepeHwii «Hamr okean 2024» (ksitens 2024 p., M. Adinu) ronosa
ypsiy I'perii 3asBUB mpo Kibka aMOITHHX 3aXO0IiB, 110 OyAyTh 3iHCHEH] 3apau Maii-
OyTHBOTO TPEILKUX MOPIB: PO3BUTOK JBOX MOPCHKHX IMapKiB B Ereiicbkomy Ta loHiu-
HOMY MODSIX; 3a00pOHa Ha TpaJIeHHs B YCIX OXOpPOHIOBaHMX paiioHax 70 2030 poky Ta
BITPOBAKEHHSI CKJIAJIHUX METOIB CIIOCTEPESIKEHHS 1 MOHITOPUHTY 1X 3a0pynHeHHs [38].

Krnacnuna perionanpHa cnenn(ika TaKoX MPEICTaBIeHa y CHCTEMI MIKHAPOIHUX
yrox st YopHoMopesKoro Oaceiiny, siKy ckiaaaiors Konsenwis mpo 3axuct YopHo-
ro Mops Bix 3a0pyaHenus 1992 p. [39], Yopuomopchkuit Mmemopanaym [40] Ta Yrona
PO CIIBPOOITHHUIITBO 3 TIONIYKY Ta psTyBaHHS HA YopHOoMy Mopi 1998 p. [41]. Mix-
HapOJHOI YTOAW IIO/I0 MiJIBOAHOI KYJABTYPHOI CIIaIIMHK TAKOK HE PO3POOIICHO, 1 JIUIIE
Tpu nepkasu periony (bonrapis, Pymynist Ta Ykpaina) € ygacauigivu 2001 UNESCO
Convention Ta OyayrOTh HalliOHAJIbHI CHCTEMH ITyOIIYHOTO aJMIHICTPYBaHHSA 11 PEKU-
My BiInoBinHO 10 ii cranmaprtiB. CriBpoOITHUITBO, CHpsIMOBAaHE Ha 30€pEeKCHHS Ta
BUBUYCHHSI IMiJIBOJJHOTO KYJIBTYPHOTO Ha/JI0aHHSI, TPE/ICTaBICHe HAYKOBUMH iHilliaTHBa-
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mu: 1) Mopcbkuii Mi>kHapomHui apxeonoriyanii npoekt «Black sea MAP (Maritime
Archeology Project)», mo tpuBaB y 2015 — 2017 pp. Ta Big3HaYMBCS BUSBICHHSM i J10-
CIT/KEHHSIM 3aJHMIIKiB oHay 80 3aTOHYNMX Cy/eH, HaicTapille 3 SKUX nepedyBae Ha
iOuHi 1700 M 1 HaJIEXKUTB 710 YaciB TaBHBOTPELILKOT KostoHi3arlii YopHoro Mopsi y V CT.
10 H.e. [42]; 2) «CriipHa KylIbTypHa CHaIIMHA — JDKEPETIO0 PO3BUTKY MiIPUEMHHUIITBA
B YopHomopcekomy Oaceitni (TREASURE)» [43], y pamkax sikoro Oyio NpHIisieHo 3Ha-
4yHy yBary nudposizalii nuBiizaiiitHoro crnaaky y YopHnomopcbkoMy Oaceiini [44, p.
13]. Ha »xamp, mmpokoMacinTabHe BTOprHEHHs p(, TpuBarodi OOMOBI il Ta CKiIamHa
OesrexoBa cUTyallis 0i1s1 y30epexcksl YKpaiHu 3yTHHMIIN TIaHOBaHI 3aX0IH Ta, 30KpeMa
peanizanito Ykazy [Ipesunenta Yrpainu Bin 3 rpyanst 2021 p. Ne 617 «Ipo neski 3axoan
10710 BiTHOBJIEHHSI Ta PO3BUTKY MOPCHKHX HAYKOBHUX JIOCIIKEHD 1 HAYKOBO-/IOCIIiHO-
ro ¢noty» [45]. HeoOximHO TakoX 3BEpHYTH yBary Ha HEOOXiIHICTh HOPMOTBOPYHMX PO-
OiT y HaNpsIMKY MOBHIIIO! periaMeHTallil peKUMY ITiIBOAHOTO KYJIBTYPHOTO HaI0aHHS,
OpTraHi3aIiifHoro 3a0e3redeHHs! CIBIpalli 3 MapTHepamMu i mU(POBIzaIii KyIbTypHUX
LIHHOCTEH, Ha siKi Oarata Ykpaina Ta il mpubepeskHi MOpchbKi mpoctopu. Ha tenepiminii
yac Ha oQiliHOMY caiiTi MiHicTepcTBa KyIbTypH Ta iHPOpMAaLiitHOT TOMITHKY YKpaiHu
[46] BincyTHS iH(pOPMAITiS OO TTiABOIHOI KYIBTYPHOI CIa IIMHH, 30KpeMa i y po3ii-
Ji, pUCBsTYeHOMY (pyHKLiOHaTy JlemapraMeHTy KyJIbTypHOI ClIailIMHH, a 3aIpOoBaJIKe-
Huii JlepkaBHHUI peecTp HEpyXOMHUX IMaM’sITOK YKpaiHW HE MICTHTh TAaKOTO Pi3HOBHIY
KYJBTYPHOTO iCTOpHYHOTO HafOaHHsI [47]. Y 3B’ 43Ky 3 IIMM, 3alI03UYECHHS €BPOIIEHCHKO-
ro JA0CBiay y Wil cdepi Oyao OM KOPHUCHUM, 30KpeMa CTBOPEHHS MIPOEKTIB 3 JOMOBHE-
HOIO PEANBHICTIO Ta MOXKIJIMBICTIO TIEPETVISIHYTH ITiIBOIHI 00’ €KTH apXeoJoriqHoT Ta ic-
TOPUYHOI CHIAAIIMHY PErioHy. YKJIaJaHHs PEriOHAIBHOI YTOAN TAaKOXK MOXKE J1OTIOMOI'TH
y CHUIBHUX 3YCHJUISIX T MOIIYKY HOBUX MOMJIMBOCTEH JUIsl CIIIBPOOITHUIITBA CTOCOBHO
PEKUMY TiIBOAHOI KYJIBTYPHOI criailiiHA YOpHOMOPCHKOTO peTioHy.

Jlnst KapuOcpkoro Ta JlarnHOaMepHKaHCHKOTO PETiOHIB, 3HAYHO HACHUYCHUX ITijI-
BOJIHUMH KYJIBTYPDHUMH apTedakTaMu, 30epiraeTbcsi TpaauUiiiHui HaOlp NpaBOBHX
THCTPYMEHTIB JUIS CHIBPOOITHHUITBA Y MPOTHIII 3a0pYJHEHHIO MOPCHKOTO JOBKIJLIS,
KOHTPOJIIO AePyKaBH MTOPTY Ta psATyBaHHIO [48; 49], a Ha miacTasi Hopm 2001 UNESCO
Convention chopMOBaHO cHCTEMY aKTUBHOI cITiBIparli y cepi mikiryBaHHs PO MiIBOJ-
HE KyJIBTYPHE Ha/I0aHHs 3 YPaxyBaHHSIM 0COOIMBOT 3aI[IKaBJICHOCTI 1 BEJIMKOTO TIOTEHITI-
ary mpuOepexHuX KpaiH y cdepi MopchKoro Typusmy. Llei perion Hamiuye 21 ygacHuka
2001 UNESCO Convention, 1110 3a0e3mnedye HalOiIbIe perioHaIbHe TPEICTABHUIITBO
(mopsin 3 adpUKaHCHKUMU KpaiHaMU, cepel SIKMX TaKOK HallidyeThest 21 mpuenHanHs),
10 CTAJI0 MOKJIMBHM 3aBISKH 3pOCTaroviii 0013HAHOCTI JAepkaB, 0OMIHY JOCBIIOM Ta
cmiBnpani 3 excnepramu FOHECKO 3 migBomHoi apxeonorii Ta 0XOpOHH KyJNBTYpHOI
CHaAmMHU. Y [[bOMY PETiOHI CIIOCTEPIracThCsl aKTUBHA MIKYPSIIOBa CIIBIIPAIld y TO-
LIYKY ONTUMAJIBHUX MOJIEIIEH 3aXHUCTY IiIBOAHUX KYJIBTYPHUX LIHHOCTEH, 1110 OXOILTIOE
MIPOTO3HLIT CTOCOBHO PO3POOKH MOJIENBHOIO 3aKOHY, IO BKIIIOYA€E MITICHUHA 3aXHCT
KYJIBTYpPHOT CIIa IIIIUHN 3 0COOIMBUM aKIIEHTOM Ha OXOPOHi 1i IiIBOHOTO KOMITOHEHTA;
criBmpani y pamkax «IIporpamu Manmmx oCTpiBHUX KpaiH, mo po3BuBatoThes (SIDS)y,
SIKOIO OYJ10 HaJJaHO 3HAYHUX MOMIIMBOCTEH IS 3aXUCTY IMiABOJHOI KYJBTYPHOI CIIa M-
uu. Tax, y TpaBni 2024 p. y pamkax YeTBepToi MiXKHApOAHOI KOH(EpEeHIii 010 Maix
OCTPIBHHX JIepaB OyJI0 MiJKPECICHO OCOONMBHIA MiXiM 0 KyJABTYpPHOI CIIAIIIIHU 3
ypaxyBaHHSIM TEHICHILIH CTajJOro po3BUTKY, BKIMBOCTI PO3BHUTKY MiANPUEMHHLITBA,
OCBITH Ta HaB4aHHs Yy cepi 1 30epexkeHHs Ta GopMyBaHHS e(DEKTUBHOTO MEXaHI3My
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yrpasiiHHs Heto [S50]. 3Bakarouu Ha 3HAUHY KUIBKICTh MPHUEIHAHD ACPIKaB PEriOHY 110
2001 UNESCO Convention, HeoOXiHICTh YKJIaJaHHS CIICIIAIbHOI YTOIH TYT HE Mae
TaKol 3HaYHOI aKTYaJIbHOCTI SIK B 1HIIMX PO3MISIHYTHX PETiOHaX, NPOTE BIAKUIATH TaKy
MOXKJIMBICTB IS KOHKPETH3aI[il OXOPOHHOTO Ta OE3MEKOBOT0 PeXUMY JUTsI 00’ €KTIB TijI-
BOJTHOTO KYJIBTYPHOTO HaJ0aHHs HaBPsiZ YH MOTPiOHO.

BucnoBku i npono3uuii. Takum 4uHOM, XapakKTepHUMH pUCaMu IyOIivyHOTO aj-
MiHICTPYBaHHSI PEKUMY ITiJIBOIHOT KYJABTYPHOI CHAJANIMHH € CTBOPEHHS CIEIiallbHO
YIOBHOB2)KEHOTO HAI[IOHAIHOTO OPraHy YIpaBIIiHH:, CXBAIEHHS BiIIOBIAHOTO HAIlio-
HAJILHOTO 3aKOHOJABCTBA, OpraHizallisi CIiBPOOITHUIITBA 13 3alliKaBICHUMH CTOPOHAMU
Ta TpuBaroya nudpusarist My3eHHNX 3aIlaCHUKIB Ta MiIBOIXHUX 00’ €KTIB in situ. 3Baxka-
F0YM Ha BIJICYTHICTH PETiOHAIBHUX JIOMOBIIEHOCTEH III0/I0 CITIBITPAIli Ta 1HIIHUX aCTIeKTiB
PEKUMY AiSUTBHOCTI, CIIPSMOBAHOI Ha MiJBOIHE KyJIbTYpHE Haa0aHHS, HEOOXITHUMU €
po3polKa Ta CXBaJICHHSI TaKHX JIOKyMeHTIB y CepeazeMHOMOpChKOMY Ta YopHOMOp-
chKOMYy perioHax. He3Bakarouu Ha Te, 110 Taka IMPaKTHKa MOKE BUKITUKATH NIEBHY (hpar-
MEHTAIiI0 PEXUMY MiABOJHOIO KYJIBTYpHOTO HaaOaHHS, HOPMH TaKHX PEriOHAIBHHX
JIOMOBJICHOCTEH, yKiIaaeHuX mij «rapacoibkoroy» 2001 UNESCO Convention, MOXYyTb
MTOCTIPUATH (POPMYBAHHIO OUTBIT €(DEKTHBHOTO OXOPOHHOTO PEXKUMY 3 MTOIIUPEHHSM Ha
yCi perioHH 3a MPUKIAJOM MEXaHi3My KOHTPOJIO Jiep>kaBH mopTy. KpiM Toro, 3aBasku
TaKuM yrojam OyJie CIpOIICHO B3aEMOIII0 Ta KOOPIUHALIIO aJMIHICTPATUBHUX 3yCHIIb
1 YIIPaBIHCHKUX TPAKTHK, 3a0€3MEUCHO CHHEPTIIO MISTbHOCTI Ta KOMYHIKAIIIO perio-
HAJIbHUX HAyKOBUX, YPSJIOBHX, HABYAJIBHUX Ta 1HIIHX 3alliKaBICHUX Cy0 €KTIB, 3aIpo-
BaJKEHO JI0/1aTKOBI MexaHi3Mu peamizaii mineit 2001 UNESCO Convention.
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REGIONALISM IN PUBLIC ADMINISTRATION OF UNDERWATER
CULTURAL HERITAGE REGIME

Summary

The article is devoted to the characteristics of the peculiarities of public administration
of underwater cultural heritage regime in the regions whose water areas are significantly
rich in such objects. The research of regional specifics of legal regulation and organizational
mechanisms of the maintenance of the operational regime aimed at underwater cultural
heritage represents experience of countries that are parties to the 2001 UNESCO
Convention on the Protection of Underwater Cultural Heritage and those who have not
yet adhered to it. The relevance of the research issues is determined by the necessity to
create the concept of the public administration of underwater cultural heritage regime
in Ukraine based on the best international practices and progressive experience of the
functioning of comprehensive legal regimes of sea areas and regional cooperation. The
article aims to determine the main tendencies, the best tools and mechanisms of the public
administration of underwater cultural heritage regime in the range of regions of the world,
whose water areas are significantly rich in such objects. The article’s purpose is to suggest
proposals regarding the adoption of the positive experience and implementation of the
new practices of legal regulation and organizational support of the underwater cultural
heritage regime in Ukraine. The methodological basis of the research is composed of
general scientific and special legal methods of scientific knowledge (historical, statistical,
analysis and synthesis, comparative, scientific abstraction, forecasting, simulation). The
authors describe the main modern risks for underwater cultural heritage and the ways
of their potential detrimental effects elimination. Within the classical ways of regional
cooperation in the field of maritime activity, the joint efforts and national approaches
to public administration of underwater cultural heritage regimes in Mediterranean,
Black Sea and Caribbean Basins have been characterized. It was mentioned that typical
features of such administration include the establishment of specially authorized national
management bodies, approval of relevant legislation and regional specialized treaties,
cooperation with interested parties and digitization of vaults of museums and underwater
objects in situ. Special attention was drawn to the necessity of the development of national
legislation of Ukraine on the activity in the field of underwater cultural heritage, to the
intensification of efforts regarding cooperation on regional and global basis, as well as to
the implementation of new technical opportunities for activation of underwater historical,
cultural and archeological artifacts digitization.

Keywords: underwater cultural heritage, maritime activity, legal regime, pub-
lic administration, regionalism, sustainable development, digitization, maritime
heritage ecology.
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MHUPOBA YI'OJA B TOCHHOJAPCBKOMY CYJIOUYUHCTBI

B crarTi gocnimKyeTbes OMH 3 PI3HOBHUIIIB MPUMUPHUX NPOLETYP B rocrnomap-
CHKOMY CYIOYMHCTBI — MUpOBa yroza. [Jiss IpUMHUPEHHsI CTOPOHH MArOTh 3/1IHCHUTH
aKTHBHI CITIIBHI il JJIS TOCSTHEHHS pe3ynbTary. BusBieHo, mo mporeaypa mpuMH-
PEHHS CTOPiH 1 3MiCT MUPOBOT IOy HE BCTAHOBIICHI Ta HE MOXXYTb OyTH BCTaHOBJIE-
Hi YUHHUM IPOIIECyaTbHUM 3aKOHOJIABCTBOM, OCKUIBKH I1e (JaKTUYHO NIEpErOBOPHUI
TpoLec, SKUH HeOUUIFHO AETalli30BaHO 3aperyiboByBaTti. OHAK pe3ybTaT CIiIbHIX
3yCHJIb — IPOEKT MUPOBOI YTOIU — HANAETHCS CyAy AJIsl TOJAIIBIIOTO 3aTBEPKEHHS, 1
3aTBEep/DKEHHS He € (POPMaILHOI0, aBTOMATHYHOIO /i€l cyny. [IpoananizoBaHo BiT4M3-
HSIHI TIpOTIeCyalibHi KOJEKCH 1 JOBOAUTHCS, IO ITiICTABH JIJIs BIZIMOBH CYJIJIi 3aTBEP/TH-
TH MHPOBY YTOAy YiTKO 3aKpiIlJIeHi MPOLECyalbHIM 3aKOHOM, alle HE € TOTOKHUMH B
pi3HMX 3aKOHAaX. 3anporoHoBaHo AomoBHUTH cT. 192 T'TIK Ykpainu Takumu mijcraBa-
MU JUIA BiZIMOBH B 3aTBEPKEHHI MHUPOBOI YTOIH, SIK «YMOBH YTOJIH HE BiIIIOBIAAIOTH
1HTEepecaM CyCHiJIbCTBa» Ta «ICHYIOTh OOIPYHTOBaHI MMiJICTaBU BBa)KaTH, IO YKJIAJACHHS
yroau He Oya0 TOOpOBiIIBHUM, 200 CTOPOHHM HE MPUMHPHIIHCS. ABTOD TOTOIKYETh-
sl 3 TO3UILIE0, IO CTOPOHW B MHUPOBIN YTOJli MarOTh JINTH KOMIIPOMICY 3 YCiX BaXK-
JMBUX MUTaHb MarepialbHO-IPABOBOTO XapakTepy, 0 HaJEKaTh 0 MPEAMETa CIopy
Ta MOXYTh OyTH peaii3oBaHi y4acHHKaMH cripaBu. [IporecyanbHO-TIpaBoBi MUATaHHS
HE MOXYTh MICTUTHCh B MHUPOBIH Yroji CTOpiH. 3alpOIIOHOBAHO BHIUIATH HACTYITHI
MO3UTHBHI PHUCH MHUPOBOi yroau: 1) MuUpoBa yrona J03BOJISIE CTOPOHAM BHPILIyBaTh
KOHQITIKT 0€3 TPUBAJIOTO CYJOBOTO TIPOIIECY, IO MiHIMI3ye 4ac i pecypcu OizHecy i
CYZOBOI CHCTEMH; 2) MHPOBA YTo/1a HaJ[a€ MOMKJIUBICTh CTOPOHAM BHITH 32 MEK1 BUMOT
Ta CaMOCTIHHO OOMpaT yMOBH BUPILIEHHS CIOPY; 3) BUPILIEHHS CIIOPY Yepe3 MHUpPO-
BY YrOIy CHpHsi€ 30epe)KCHHIO TapHUX Oi3HEC-BITHOCHUH MK CTOpPOHaMH; 4) MUPOBI
YTOIM 3MEHIIYIOTh HABAaHTaKCHHSI HA CYZOBY CHCTEMY; 5) 3aCTOCYBaHHS YKpaiHCHKH-
MU Cy0’€KTaMH TOCIIOJaPIOBAHHSI MUPOBUX YO ITiIBUILYE KOHKYPEHTOCIIPOMOKHICTh
YKpaiHChKOTO Oi3HEec-cepeIOBUINA B CBITi. 3aBJaHHs Cy/Iy — 3ar00irTH 3JI0BKUBAHHSIM
B IIPOIIECi YKIIAZIEHHSI MEPOBOT YTO/IH Ta YIIEMJICHHIO IHTEpPECiB CTOPIH Ta iHIIHX OCi0.

KarouoBi ciioBa: MupoBa yroja, MmoBHOBaKEHHS CY/Ii, CYIl, CYIOYHHCTBO, MPO-
IeC, 3aXHCT MIPaB, TEOPisl MPOLECYaILHOTO 1IPaBa, CYJ0BE PIllIeHHS, Cy/10Ba MPAKTHKA,
CyJIOBa OIliHKa.
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IMocranoBka mpodaemu. OcTaHHIM YacoM JOCIIIKEHHST IPOOJIeM MPUMUPHUX
MPOIEAYp B PI3HUX BHIAX CYJIOYMHCTBA HAOMpae 3HAYHOTO PO3MOBCIOpKEHHS. Cirift
3ayBakKUTH, 110 B €BpoMi 1el IHCTUTYT TOCTaTHHO PO3BUHEHUH, 1 YKpaina, oOpaBiu
€BPOTICHCHKUI BEKTOP PO3BUTKY BITUU3HSHOTO 3aKOHOJABCTBA Ta BUKOHYIOUYH BUMOTH
010 WOTO 1HTETpaIlii 10 €BPONEHCHKOTO IMTPABOBOTO ITOJISI, MAa€ TIPUAUIATH IOMY Ha-
npsMy 3HauHy yBary.

OnHuM 3 PI3HOBUAIB PUMHPHHUX TPOLEAYP B TOCIOJAPCHKOMY CYJOYHUHCTBI €
MHUPOBa yrojia, SKy MOKHa BBKATH «KJIACHYHUMY Pi3HOBUIOM MPUMHPEHHS CTOPIH
B MpOLECi, Ha BiAMIHY BiJ 1HCTUTYTY BPETYIIOBaHHS CIIOpPY 3a y4yacTi Cyami, KU
3’SIBUBCS BiTHOCHO HenaBHO. He3Bakarouu Ha I1ie, HEBIPHOI BUIAETHCS HEIOOIIHKA
3HA4YEHHS JIaHOTO BHUY MPUMHPEHHSA B TOCHOAAPCHKOMY CYIOYMHCTBI, SIKE BiIpi3HSI-
€THCSI ONIEPATUBHICTIO PO3MIISAY CIPaB Y 3B’S3KY 3 AMHAMIUHICTIO TOCTIOAAPCHKHUX BiJl-
HOCHH, fIK1 € TIPEIMETOM CIIOPiB Y TOCTIOJAPCHKOMY CYJIOUYHHCTBI.

3 ypaxyBaHHSM BKa3aHOTO, MOXKHA 3a3HAUMTH, IO I MpoOJIemMa OCTaHHIM Ya-
coM HaOya e OLIbLIOT aKTyaIbHOCTI, a AOCHIHKEHHS B LIl cepi € CBoeYaCHUMH Ta
HEOOX1JHUMH.

AHaJi3 ocTaHHixX gocaifkensb i mydaikauniil. MupoBi yroau Ta okpemi acieKTH
X 3acTOCyBaHHS JOCIIJIKYBaJIM Taki yKpaiHChKi BueHi, sik O. €Bcees, 1. XKurankin, B.
3aboporchkuii, FO. Kanapuk, f. Jlasyp, P. [Tonsikos, I1. ITonkog, O. Ipucsxuiok, B.
Xowmik, 1. UepeBko Ta meski iHmm gqocmigauku. OgHaK AeTadTbHAN aHai3 X Ipamb 10-
BOJHTB, 110 JTOCIIIKEHHS 3 BOTO MUTAHHSI HE HOCATh CUCTEMHOTO XapakTepy i TeMa
po3po0sicHa HE B IOBHOMY 00CSI31.

MeTa cTaTTi — TOCHIKEHHS MICIIS Ta OCOOIMBOCTEH 3aCTOCYBAaHHS 1HCTUTYTY
MHUPOBOI YTOJH B TOCIIOJAPCHKOMY CYAOUYHHCTBI.

BukJsiaa ocHOBHOTo Matepiairy. MupoBa yroja B rocrojapChbKoMy CyJ0YMHCTBI
SIK 0COONMBHIA BUJ] TOMOBIIEHOCTEH MK CTOPOHAMHU TIPOIIECY Y 3B’ SI3KY 3 MUTAHHSIMH,
110 MOB’53aHi 3 MPEJMETOM CIOPY B FOCHOAAPCHKOMY CYIOYMHCTBI, € TIHCHO CHenu-
(IYHUM PI3HOBHJIOM YTOAM MIXK CTOPOHAMH B CIIOP1 B MPOLIECI PO3IVISAY CIIPaBH.

3a3Bu4ail B XOA1 PO3MISAY TOCIIONAPCHKOI CIIPaBM BHUSBISIOTHCS TIEBHI aCTEKTH,
SKi He BpaxyBaB, HAaIpUKJaJ, MO3MBa4 MpH T0ja4i MO30BHOI 3asBU ab0 BiAMOBimay
NpY HaJaHHI BiJIOBiAl HA 1MO30B. | B TaKOMy BUTAJIKy TIEBHA IIEPEOIIHKa» OOTPYH-
TOBAHOCTI CBOIX BUMOT BiJIOYBAa€ThCs BXKE ITiJ1 Yac PO3MISALY CIIPaBH, Y 3B SA3Ky 3 UMM
MO3HLIT CTOPIH KOPETyIOThCS. | ISl MPUMHUPEHHS CTOPiH caMe BOHU MaroTh 3IiHCHU-
TH CIIJIBHI Jil AJIsl TOCSTHEHHs pe3yibTary. [Iponeaypa NpuMHUpEHHST CTOPiH, 3MiCT
MHPOBOI YyTOJ¥ HE BCTAHOBJICHI Ta HE MOXYTh OyTH BCTAaHOBIICHI YAHHUM IIPOIECY-
AJbHUM 3aKOHOJIaBCTBOM, OCKIJIBKH 11 (JaKTUYHO MEPErOBOPHUI MPOLEC, IKUH HEI0-
[TBHO JIETaTi30BaHo 3aperyaboByBari. OQHAK pe3yabTar CIUTBHUX 3yCHIIb — MHPOBA
yroaa, TOUHIIIe, ii POEKT, HANAETHCS CYMy JUIS MOMANBIIOTO 3aTBEP/KECHHS, 1 11e He
€ (hopMaIIbHOI0, aBTOMAaTHYHOKO JII€I0 Cy/dy, a MOTPeOy€E BiJi HHOTO BiAMOBIAAIEHOTO
CTaBJICHHS Ta MOTIHOJICHHS B JIOCIII/PKEHHS 3MICTY MTPOEKTY MUPOBOT YTOJTH.

Sk ciymHOo 3a3Havae . 1. MenbHUK, «IUCTTO3UTHBHO-IOTOBIPHUHN MOPSIIOK pe-
T'YJIIOBaHHS YaCTHHU ... IPOLECYabHUX IPaBOBITHOCHH 3yMOBIIIOE JIif0 JOTOBIPHOTO
PEKUMY, KU BKIIOYAE THCTUTYT MHPOBOI YTOJIH. .., IHCTUTYT MHPOBOI YTOJH B TIPO-
neci BukoHanus» [1, c. 101].

3aragpHOBIZIOMO, IIO BCi MpolecyaibHi KOAEKCH T03BOJISIIOTH CTOPOHAM MPUNTH
JI0 IPUMHPEHHSI, OJJHAK B TIOAATBIIOMY CYAJISl OI[IHIOE PE3yNbTarT iX TOMOBICHOCTEH
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Ha BIATOBIIHICT YUHHOMY 3aKOHO/IABCTBY Ta 3aro0iraHHIO 3J0BXKHBaHb. 30KpeMa,
CyI MOXE€ BIIMOBUTH Y 3aTBEPIKEHHI MUPOBOI YroIH, SIKIIO «yMOBH MUPOBOI yroau
cymnepeuarh 3aKOHYy a00 OPYIIYIOTh [TPaBa Y OXOPOHIOBAHI 3aKOHOM 1HTEPECH 1HIINX
0ci0, € HeBUKOHYBaHUMU; 200 OJIHY 13 CTOPIH MUPOBOI YTOAM MTPECTABIISE ii 3aKOHHUIH
MIpEJICTaBHIUK, Jlii IKOTO CylepedaTh iHnTepecam ocolu, sIKy BiH npeacTaBisie (cT. 192
locnomapebkoro mpouecyaitbHOro Kofekcy Ykpainu, cT. 207 LlusinsHOro mporuecy-
aJTBHOTO KONEeKCy Ykpainm) [2; 3].

Binmosinno 10 ct. 474 KpuMiHAaIBEHOTO MPOIIECYyaTbHOTO KOJEKCY YKpaiHU «Cy/
3000B’A3aHUH NEPEKOHATHUCS Y CYIOBOMY 3aCilaHHi, 110 YKJIaJICHHS YTOIU CTOPOHAMHU
€ JI0OPOBUIbHUM, TOOTO HE € HACIIIJIKOM 3aCTOCYBaHHS HACHILCTBA, IPUMYCY, IIOIPO3
a00 HacIiIKOM OOIISTHOK 9H Jii OyIb-sIKUX IHIIHX OOCTaBUH, HIX Ti, IO TiepeadadeHi
B yrofi» [4, 4. 6 cT. 474]. Takox cyn nepesipse yroay Ha BianosigHicts Bumoram KITK
VYkpainu ta/a6o 3axony. «CyJl BiIMOBIISIE B 3aTBEPKEHHI IO, SKIIO:

1) yMOBH yroam cymnepedars BUMoram poro Kozekcy ta/abo 3akoHy, B TOMy YHCII
JIONyIIeHa HeMpaBUbHA MPaBoBa KBadiikallis KPUMIHAIEHOTO HPaBOIOPY-
IICHHS, SIKe € OLIBII TSHKKUM HIDXK T€, IIOJ0 SKOro mepeadaucHa MOMIIUBICTh

2) YKIaIEHHS yTouu,

3) YMOBHM YroJy HE BiJIIOBIIal0Th IHTEpECAM CYCIIIbCTBA;

4) yMOBH yTOJ HOPYLIyIOTh IIPaBa, CBOOO/M 4 iHTEpeCcH CTOPiH abo iHImUX 0ci0;
ICHYIOTh OOTPYHTOBaHI MiICTaBM BBXKATH, 110 YKJIAJECHHs yronu He OyIo Jo-
OpOBLTEHIM, 200 CTOPOHH HE PUMUPUIINCS;

5) o4eBMIHA HEMOKIIMBICTh BUKOHAHHs OOBMHYBaY€HHM B3STHX Ha cebe 3a yro-
J1010 3000B’SI3aHb;

6) BiACYTHI (paKTUYHI Ii/ICTABH /11 BU3HAHHS BUHYBATOCTI» [4, 4. 7 cT. 474].

3BepraoTh Ha cebe yBary AesKi MiICTaBH, SIKUX He MiCTUTh unHHHN [ocmogap-
CHKHH IIpoIIeCyaTbHIH KoJeKe YKpaiHu. 30KkpeMa, «yYMOBH YTOAM HE BiIIMOBINAIOTh iH-
TepecaM CyCIUILCTBAa» Ta «ICHYIOTh OOIPYHTOBaHI MiICTaBU BBaXATH, 1110 YKJIAJICHHS
yroau He Oyno T0OpOBUILHUM, a00 CTOPOHHM HE TIPUMHPHIUCS». [HOII AiiicHO BUHU-
KalOTh BUIAAKH, KOJIM 332 UMM IiACTaBaMH JOPEYHO BIIIMOBUTH Y 3aTBEPUKEHHI MU-
POBOI1 yroaM, OiHaK TOCTIOAAPCHKHUM CyJl T030aBICHUH Takoro npasa. ToMy TOpedyHUM
BUJIAETHCSI TOMOBHUTH CT. 192 T'ocmomapchKoro mpoIecyansbHOTO KOACKCY YKpaiHu
BIIITOBITHUM ITOJIOKECHHSIM.

B Kozexci aqMiHICTpaTUBHOTO CYIOYMHCTBA YKpaiHU CIOBOCIIONYYCHHS «MUPO-
Ba YroJ[a» 3yCTpidaeThCs JIUIIE OIWH pa3 B cTarTi 47, KOJIH 3a3HAYAETHCS, 10 Y pasi
SIKIIIO CTOPOHOIO B a/IMiHICTPaTUBHOMY TPOIIECi € aJAMiHICTpaTop 3a BHUIIYCKOM 00-
Jiramiu, ... yKIaJeHHS MHUPOBOI YTOAHM... MOXIIMBE BHUKIIOYHO 32 HASBHOCTI 3rOIU
300piB BJIACHHKIB OOJiraifiii, OTpuMaHOi BiJMOBIJHO JIO MOJIOKEHb 3aKOHY YKpaiHu
«IIpo puHKY KamiTaixy Ta opraHizoBaHi TOBapHI PHHKW» [5, 4. 7 cT. 47].

B nopanbmomy B agMiHICTPaTHBHOMY CYIOYMHCTBI BHKOPHCTOBYETBHCSI TEPMiH
«TIPUMHUPEHHS cTOpiE», 1 B 4. 6 cT. 47 Komekcy aaMiHICTpaTHBHOTO CYTOYHMHCTBA
Ykpainu 3akpiIieHo, Mo Cyl «HEe BU3HAE YMOB MMPUMHUPEHHSI CTOPIH, SKIIO IIi MTii Cy-
nepeyarsb 3aKoHy abo MOpYUIyIOTh YHi-HeOyab MpaBa, cBOOOAM M iHTepecH» [5].

B rocnomapcbkoMy CylTOYHHCTBI iCHYE 0COOJIUBE MPOBAKEHHSI, SIKE PETYITIOE€Th-
Csl B OCHOBHOMY He HOpMaMu [ocromapchbkoro mponecyaibHoOro Kojuekey YKpainu, a
Konekcom Ykpainu 3 npouenyp OaHkpyTcTBa [6], B SIKOMY BCTAHOBJIEHI 0COOIMBOC-
Ti BiJJHOBJICHHSI TJIATOCIIPOMOXKHOCTI a00 BHU3HaHHS OaHKpyTOM (pi3MUHHMX Ta I0pHU-
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JIUYHUX OCi0. BinblicTh mpouenyp, siki 3MIHCHIOIOTHCS B X0/ PO3IIISAIY CIPaBH MPO
OaHKPYTCTBO/HEIIATOCITPOMOXKHICTD, PEaTi3yIOThCS caMe 3 YpaxXyBaHHSIM IPUHITAIIIB
NpUMHUpPEHHS. 30KpeMa, JOCY/I0Ba CaHallisl, BU3HAYCHHS IUIaHy caHalii B mpouexypi
OaHKpYTCTBa, MPU3HAYCHHS CTalii peCTPYKTYypH3allii 00pry — i cTaii MOKIHMBI Mics
BHU3HAYEHHS TO3HUIII1 KOMITETY KpEAUTOPiB (KPEAUTOPIB) MO0 MOAAIBIIOT T0ITi OOpK-
HUKa, SIKHI 3HAXOJUTHCS B MPOLEypl OaHKPYTCTBA/HEIIaTOCIIPOMOKHOCTI.

Tak, Bepxopuuii Cyz 'y ckiazi koserii cymiB KacaiiiHOro rocroiapchbkoro cyiy y
cpasi Ne 910/26972/14 nipo 6ankpyTtctBo [lyOnignoro akmioneproro ToBapuctsa «l'if-
pomexanizaltis» B moctanoBi Bij 09.07.2020 p. aiiioB BUCHOBKY: «SIKII0 MHpOBa yro-
Jia B Tipolietypi OaHKpyTCTBa Mepeadavac MpoIIeHHs IEBHOT YaCTUHH OOPTY, TO KOKHHH
KPEIUTOP Ma€ OCOOMCTO MIATBEPAUTH CBOE BOJICBHUSBICHHS HA TakKe ITPOIIICHHD» [7].

BepxoBuuit Cyn ciymHo 3a3Havae, M0 «BIJHOCHMHAM HEIUIaTOCHPOMOXHOCTI
MPUTAMaHHO T€, 10 BOHU HE € IHCTPYMEHTOM BHPIIIEHHS OKPEMOTO CIIOpPY MiXK OOpK-
HHUKOM Ta HOTO KPEIUTOPOM, a TIOBHHHI 3a0€31eUNTH KOJICKTUBHUIA MEXaHi3M 3aXHUCTY
IHTEpEeCiB PI3HUX KPEIUTOPiB (KOHKYPCHHX, 3aCTABHUX, TIOTOYHHX ), IHIINX YYACHHUKIB
MPOBAJPKEHHS Y CIpaBi PO OaHKPYTCTBO Ta CIPABEUIMBUN PO3IO/ILI aKTUBIB OOPXK-
HUKa [TOMDK IMMHU KPEJAUTOpaMHU, CIIpaBeIINBI YMOBHU peaisallii MaifHa OOp)KHHKa 3
METOIO MPONOPLIHHOr0 3aXUCTy MAHOBHX 1HTEPECiB OOPKHUKA Ta KPEIUTOPiB» [7].

Haii0inpm BiMOBITHUM iHCTPYMEHTOM B LIbOMY MUTaHHI, BBa)Ka€MO, BHCTYIIAE
MHpPOBa yTroja.

Ha xansp, 3 HaOpanusiM unHHOCTI Kozekcy Ykpainu 3 mponenyp 6aHKpyTCTBa MU-
poBa yrona, sk OKpema Ipoleaypa, B IIbOMY IPOBa/KEHHI HE 3aCTOCOBYETHCS, alie
MHPOBA yroja 3Taay€eThCsl B OKPEMHUX CTATTIX SK MOXIUBUI 1HCTPYMEHT BPETYIIO-
BaHHA cropy. 3okpema, B 4. 1 cT. 90 KV3IIb 3akpimneno, mo «locnomapcekuii cynq
3aKpHUBa€ MPOBAKECHHS Yy CIIPaBi PO OAHKPYTCTBO (HEIIATOCIIPOMOXKHICTE) Y pasi:
... YKIIQJICHHSI MEPOBOI YTOJIM MI>K OOPYKHUKOM Ta KPeIUTOPaMH BiIIIOBITHO /IO CTATTi
192 T'ocnionapchbKoro MmpouecyaabHOro Kojiekey YKpaiHm» [6].

A B iyHKTI 5 po3ainy «IIpuKiHIeBi Ta mepexiiHi MOJ0KEHHsD) BCTAHOBICHO, 1110
«IIPOTSATOM T’ SITH POKIB 3 JTHSI BBEZIEHHS B if0 Iboro Komekcy ... 60p>KHUK Ta 3a6e31e-
YECHUH KPEeIUTOP 3a MOTOKEHHSIM MOXKYTh BCTAHOBUTH B TUIAHI PECTPYKTypHU3aLii abo
MUPOBIH YroJii iHIIl YMOBH Ta TOPSJOK MOTAIEHHS] BUMOT 3a0€3TI€YeHOT0 KPeAnTOpa,
3a YMOBH, 0 BOHH € HE TipIIUMHU JJIs iHTepeciB OOpKHHKA, HIX Ti, 10 BCTAHOBJIEHI
UM ITyHKTOM» [6].

Ha nanry nymky, ZOIUTBHEM Oyiio O 3aJIUIIUTH MHPOBY YTOAy cepel Mpoleayp
B1THOBJICHHS TIJIATOCIIPOMOKHOCTI OoprKHUKA. Lle HamaBaTnMe 10MaTKOBI MOKITUBOCTI
y4acHHMKaM MPOBaKEHHsI B TPOLIECI BUPILLIEHHS CIIOPY 1 yTBOPIOBAaTUME, 3a BIIyYHH-
Mu cinoBamu Sl. SI. MenbHUKa, «IOTOBIPHUN PEKUM IUBIIBHOT MpOIECyanbHOT 0e3-
nekm» [1, c. 101]. 3 omHoro OoKy, pearizallis JaHOTO PEKUMY «HAJTae MOXKIIHMBICTH
CTOPOHAaM Ha BIACHHH PO3CYH PO3MOPSAUTHUCS JOJECI0 LHUBUILHO-IIPABOBOIO CIIOPY,
YMM 33J1al0Th BIIMOBITHUN HANPSIM PO3MISIY» CIIPABH, IO MO30aBIIsE «iMIIEPATHBY
B KepyBaHHI XOJIOM BHPIIICHHS CIIPABH 100 KiHIIEBOI /IO ... MIPABOBOTO CIIOPY», a
3 1HIIOTO OOKY, POJIb PEKUMY «IIPOLECYaIbHOI Oe3MeKH 3BOJUTHCS A0 3a0e3MeUeHH
CY/IOM TIPOIIECYaJIbHOT OLIHKKM Y (POPMI CYJOBOTO DIllICHHS Ha MPEAMET 3aKOHHOCTI
YKJIaIeHHSI MUPOBOI YTOAM YW TO BIACYTHOCTI MIJCTaB, 110 BKAa3yIOTh Ha MOPYIICHHS
npas, cBOOOA 4M iHTEpeciB 0ci0, sKi OepyTh y4acTb y CHpaBi; Po3’sICHEHHS CTOPO-
HaM HACJIJKIB YKIJIaJCHHS MUPOBOI yromau, Tomo. be3mneka, sk yMoBa ¢()eKTUBHOCTI
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B 3aXMCTI 1paB, CBOOO Ta IHTEPECIB CYJOM, NMEPEKIAAETCS B JIAHOMY BHITQJKy Ha
CTOPOHHM B paMKaX MaTepialbHO-TIPABOBHX MiACTaB ii ykiaagaeHHs» [1, ¢. 102], mo mae
CTOpOHaM Oijbllle MOXKIIMBOCTEH B peaizauii CBOiX MpaB Ha BIACHUI PO3CYII.

[Tpu upoMy crim mam’sTard, Mo B OyAb-SIKOMY BUIAIKy, X04a MPOLECYaIbHUHI
3aKOH HE 3a00POHsIE CTOPOHAM «BHMTH 3a MEXI1 IPEAMeTa CIOPY 3a YMOBH, SIKIIO MU-
poBa yroja He MOPYILIy€E IPaB YA OXOPOHIOBAHUX 3aKOHOM 1HTEpECIB TPETiX 0ciO» (CT.
192 I'TIK Vkpainu, ct. 207 LIIK Ykpainu), THM HE MEHIII «<MUPOBA yTo/ia, 32 YMOBaMHU
SIKOT CTOPOHH JOMOBJISTIOTHCS TIPO BiZIMOBY BiJl TI030BY, HE MOXKe OyTH 3aTBepKeHa,
OCKIJIbKM M€ CTOCYBAaTHCS paB 1 000B’SI3KiB CTOPiH MO0 MPeIMEeTa CIIopy, a He BUH-
HEHHS NpoliecyanbHuX Aii» [8, c. 28].

Tak, y cipaBi Ne 461/56/20 «1ipo BU3HaHHS B YaCTHHI HEAIMCHUM JIOTOBOPY KYy-
MiBI-IPOJaKy, BU3HAHHS MaifHa CHIJIbHOIO CyMICHOIO BJIACHICTIO MOIPY>KKS Ta BHU-
3HaHHSI MpaBa BJIACHOCTI CyJI NIepIIoi 1HCTaHIIIi, 3 PIIICHHSM SKOTO ITIOTOAMBCS H arre-
JAMIAHUHA Cy/I, BIIMOBHB Y 33/IOBOJICHHI MTO30BY Yepe3 HEeOBEAEHICTh HAJCKHUMH Ta
JOMYCTUMHUMH J0Ka3aMH mo3uBaueM, 1o nepenani OCOBA 2 komTn BHKOpHCTaHi
Uit pUAOaHHS CHIpHOTO MaiiHa. A mif yac po3misiay crpaBu y BepxoBHomy Cymi
Hazivnura 3asBa npenacrasanka OCOBA 1, OCOBA_2 ta OCOBA 3 mpo 3arBep-
JDKEHHS. MUPOBOI yTO/IM, 32 YMOBaMH SIKOT CTOPOHH AOMOBHIINCH, 10 OCOBA 1 Bin-
MOBJISIETHCS BiJl IO30BHUX BUMOT Y JIaHii CIIpaBi y TOBHOMY 00Cs31; ITOJIOKEHB 00
BpETYITIOBAaHHS MaHOBHUX IPaB CTOPIH MUPOBA yrona He MICTUTEY [8, ¢. 28-29].

B ITocranosi Bix 11.01.2023 p. y crpasi Ne 461/56/20 Bepxosuuii Cyz 3BepHYB
yBary Ha Te, 00 JaHa «MHUPOBA yroja He MICTHTb MOJIOKEHb 1010 3000B’s13aHb Bpe-
I'YJIIOBaHHA MailHOBMX BHUMOI' CTOPiH, y 3B’SI3Ky 3 UMM HE MOXe OyTH 3aTBEepKeHa
CYJIOM KacaliiiHo1 iHCTaHMLii, OCKIIBKM MUPOBa YTofa 3a CBOEIO MPABOBOIO MIPUPOJIOI0
€ BOJICBUSIBIICHHSIM CTOPiH, BTPYYaTHUCs B SIKE Cy/l HE Ma€ IOBHOBaXXEHB [9].

3 BKa3aHWUM CIIiJl TOroauThCs. MupoBa yroga Mae (PakKTUIHO BUPILTYBaTH CIIip O
CYTi, TOMY CTOPOHH MArOTh JIHTH KOMIIPOMICY 3 yCiX BaXKJIMBHX ITUTaHb MaTepiabHO-
MIPaBOBOT'O XapaKTepy, U0 HAJIeXaTh J0 MPeMeTa CIIopy Ta MOXKYTh OyTH peasizoBaHi
YYaCHUKaMH CIIPaBU.

BucnoBk#u i npono3uuii. BukopucranHs iHCTUTYTy MHPOBOT YyroAau He 3a IpH-
3HAUEHHSAM, TOOTO HE JUIS IOCSATHEHHS KOMIIPOMICY MiXK yYaCHUKAMH CIPaBH HUISIXOM
B3a€EMHUX TIOCTYIIOK, TI030aBJsie CEHCY JAaHWH 1HCTUTYT. Y 3B’S3KY 3 UM, JOPEYHO
BUIUISTH HACTYIHI MO3UTHBHI PUCH MHPOBOI YIOJH, SKi PO3KPHBAIOTH il CYTHICTB,
MPU3HAYCHHS T4 BU3HAYAIOTh OOTPYHTOBAHICTH ii 3aCTOCYBaHHSI.

[o-mrepire, MupoBa yroaa 103BOJISIE CTOPOHAM BHpIITyBaTH KOH(IIIKT 6€3 TpuBa-
JIOTO CyAOBOTO TPOLECY, 110 MiHIMI3y€ Yac i pecypcH (B TOMY YHCIi CyAOBi BUTPATH)
SIK Ji71s1 O13HECY, TaK 1 IS CYJI0BOT CUCTEMHU.

[lo-npyre, Ha BiAMiHY BiJl CYIOBOTO PillIEHHSI MHPOBI YTOM 32 3araJIbHUM IIPaBH-
JIOM HaJaloTh MOKJIMBICTh CTOPOHAM BHWTH 32 MEXi BUMOI' Ta CAMOCTIHHO 0OMpaTu
YMOBH BUPIILIICHHS CIIOPY.

[To-Tpere, Tporiec MOCATHEHHS MHPOBOI YTOAM BiAOYBa€ThCS B MyCi CHIBIIparl,
IO CTIpHsi€ 30epeKeHHI0 a00 HaBiTh MOKPAIEHHIO Oi3HEC-BIIHOCHH MK CTOPOHAMM,
TOJIi SIK CYJIOBI CIIOPY MOXKYTb IX TICYBaTH Ta HaBiTh pyWHYBAaTH.

[lo-ueTBepTe, MUPOBI yroayd 3MEHIIYIOTh HABAaHTAXECHHS Ha CYIOBY CHCTEMY,
OCKIJIBKY JI03BOJISIIOTH BUPILIYyBaTH KOH(IIIKTH 11032 CYI0BUM 3aCiTaHHSM.

[To-i’siTe, AaHUi THCTUTYT BIAMOBIA€ 3araJIbHOCBITOBUM TPEHAM aJbTePHATHB-
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HOTO BHUPIIIEHHS CIOPIB, IO MiJBUIY€E KOHKYPEHTOCIPOMOXHICTh YKpaiHCHKOTO 013-
HEC-Cepe/IOBUIIA.
OnHOYacHO 3aBAaHHSMU CYIy B IPOLIEC] YKIIAJICHHS MUPOBOI YTO/IH CITiJl BU3HATH:
1) nepeBipKy HassBHOCTI Ta 3a100iraHHs 310BKUBAHHAM 3 00Ky y4aCHHUKIB CIIPaBH;
2) mepeBIpKy HAsBHOCTI Ta 3a00iraHHs yIIEMIICHHIO IHTEPECIB CTOPIH Ta iHIIMX
0ci0, SIKi MOXKYTh BUHUKHYTH y BHITQJIKy YKJIaJICHHS TaKOT MHPOBOI YTOJIH.
3arasiom, 3aKOHO/IaBUE 3aKPIMJICHHS Ta aKTUBHE BUKOPUCTAHHSI B TOCIIOAAPCHKOMY
CYIOYMHCTBI IHCTHTYTY MHUPOBHUX YTOJl CIIPUSE CTBOPEHHIO OUTBIT e(eKTUBHOI, THYY-
KOi Ta JIOCTYITHOI CUCTEMH BHPIIICHHS I'OCIMOIAPChKUX (T AMPUEMHUIIBKAX, CKOHOMIY-
HUX, KOMEPIIHHUX) KOH(IIKTIB, sSKa BIJIOBIIa€ Cy4acHUM E€KOHOMIYHUM MOTpebam
JIepKaBH Ta cyciiabcTBa. OTHOYACHO, HE3BAKAIOYH Ha T€, 10 TaHWH IHCTUTYT JOBTHIA
9ac 3aCTOCOBYETHCSI B CyJJOBOMY IPOLIEC] 1 BIACTHBUN BCIM BHJAM CYJOYMHCTB, TUM
HE MEHIII HE BC1 aCMeKTH WOT0 3aCTOCYBAaHHS Ha JaHWI Yac JOCIiKEHI Ta BUSBJICHI,
TP IbOMY iX BUSBJICHHS Ta CHCTEMATH3AaIlisl 3HAYHO ITiIBUIIUTH €(heKTHBHICTH 3aCTO-
CYBaHHS JaHOTO 1HCTUTYTY B CYIOBOMY IPOLECI.
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ASETTLEMENT AGREEMENT IN ECONOMIC PROCEEDINGS

Summary

The article examines a settlement agreement as one of conciliation procedures in
economic proceedings. For reconciliation, the parties must take active joint actions
to achieve a result. It was revealed that the procedure for the reconciliation of the
parties and the content of the settlement agreement are not and cannot be established
by the current procedural legislation, since it is actually a negotiation process that is
impractical to regulate in detail. However, the draft settlement agreement as a result
of joint efforts is submitted to the court for further approval, and approval is not a
formal, automatic act of the court. Domestic procedural codes are analyzed and it is
proven that the grounds for a judge’s refusal to approve a settlement agreement are
clearly established by the procedural law, but are not identical in different laws. It
is proposed to supplement Article 192 of the Economic Procedural Code of Ukraine
with such reasons for refusing to approve a settlement agreement as «the terms of the
agreement do not meet the interests of society» and «there are reasonable grounds to
believe that the conclusion of the agreement was not voluntary, or the parties have
not reconciled». The author agrees with the position that the parties to the settlement
agreement should reach a compromise on all important substantative legal issues that
belong to the subject of the dispute and can be implemented by the participants in the
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case. On the other hand procedural issues cannot be a part of the settlement agreement.

It is proposed to highlight the following positive features of the settlement
agreement: 1) the settlement agreement allows the parties to resolve the conflict
without a lengthy court process, saving time and resources of business and the judicial
system; 2) the settlement agreement gives the parties the opportunity to go beyond the
requirements and independently choose the terms of dispute resolution; 3) resolving
the dispute through an settlement agreement contributes to maintaining good business
relations between the parties; 4) settlement agreements reduce the burden on the
judicial system; 5) the use of settlement agreements by Ukrainian business entities
increases the competitiveness of the Ukrainian business environment in the world.
The task of the court is to prevent abuses in the process of concluding a settlement
agreement and the infringement of the interests of the parties as well as other persons.

Keywords: a settlement agreement, judge’s powers, court, judiciary, process,
protection of rights, theory of procedural law, court decision, judicial practice, judicial
assessment.
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MEXAHI3M IIUBIJIBHO-ITPABOBOI'O PEI'YJIFOBAHHSA BI/THOCHUH
3 HAJAHHS OIIVIATHUX OCBITHIX HOCJIYT
3AKJIAJIAMHY BHIIIOT OCBITH B YKPATHI

VY cTarTi BU3HAYAIOTHCS OCOOJIMBOCTI MEXaHi3My HHUBIIHHO-TIPABOBOIO PETYITHO-
BaHHS BiTHOCHH 3 HaJaHHS OIJIATHUX OCBITHIX TOCIYT 3aKJaJaMW BHIOi OCBITH B
VYkpaiHi.

Po3KpUBa€ETHCS CyTHICTDH Ta 3MICT MOHATTS «IUBUTLHO-TIPABOBE PETYIIOBAHHS;
3’SCOBYETHCS KOJIO TIPABOBUX 3aCO0iB, 32 JOTIOMOTOIO SIKUX 3IIMCHIOETHCS CIIeliahb-
HO-IOPUMYHHI BILTMB Ha MOBEIIHKY YYaCHHUKIB BIJTHOCHH 3 HaIaHH OIUIATHUX OCBIT-
HIX MMOCIIYT 3aKJIaJlaMH BHIIO1 OCBITH B YKpaiHi.

3BaXkaro4y Ha HEMOKJIMBICTh «aBTOMATHYHOTO» CIIELiaIbHO-IOPUAMYHOIO BILIN-
By Ha MOBEIIHKY YYaCHHKIB BIJIHOCUH 3 HaJlaHHS OILIATHUX OCBITHIX MOCIYT 3aKja-
JlaMH BUIIIOT OCBITH B YKpaiHi, BUBYAIOTHCSI IIMTAHHS, MTOB’sI3aHi 13 3aCTOCOBYBaHHSIM
MIEBHOTO MEXaHi3MY 31 CHEHHS [IUBIIBHUX TpaB, (DYHKIIOHAIBHE MTPU3HAYCHHS KO-
IO MOJIsirae y 3a0e3MeveHHi peasizamii MpaBOMOYHOCTEH, 1110 CTAHOBIISTH 3MICT BKa3a-
HUX TIpaB Ta BAKOHAHHS BIAMOBITHUX Cy0’€KTUBHUX 0OOB’SI3KiB.

3’COBY€TBCS, SIKE 3HAUCHHS MA€ JUIsl XapaKTEPUCTUKH MEXaHi3My LIUBLIBHO-TIpa-
BOBOT'O PETYJIIOBAHHS BIJTHOCHH 3 HaJIaHHS OIUTATHUX OCBITHIX MOCIYT 3aKJaJaMH BU-
01 OCBITH B YKpaiHi BpaxyBaHHS CHCTEMHHX Ta JIOTIYHHX B3a€MO3B’S3KiB, IO ic-
HYIOTh M)XK HOPMaMH IIUBLIEHOTO TPaBa, 3aKPIIJICHIMH B PI3HUX HOPMaTHBHO-TIPABO-
BHX aKTax.

KarouoBi ciioBa: MexaHi3M IMBUTBHO-TIPABOBOTO PETYIIOBAHHS, 3aKJIaJ BHUIIO
OCBITH, TTOCITyTa, OCBITHS MOCITyTa, IOTOBip PO HAJaHHS OTUIATHUX OCBITHIX ITOCHYT.

IMocTanoBka mpo6emMu. B yMoBax BOEHHOTO CTaHy BEIMYE3HOTO 3HAYCHHS Ha-
OyBaroTh MATAHHS, OB’ 5I3aHi 3 AKICHOIO MiATOTOBKOIO (haXiBIlB Pi3HHUX CIIEMiaTbHOC-
TeH y 3aKjanax BHIOI OCBITH YKpaiHH, ajpKe Micis 3aKiHYeHHsS OOWOBHX Jiif 1 CKa-
CYBaHHSI PE)KUMY BOEHHOIO CTaHy Hallla KpaiHa Ma€ BiJHOBJIFOBATUCH, a JIJISI I[bOTO
HeoOXiHa HasBHICTh 3HAYHOI KITBKOCTI (PaxiBIliB, sIKi OTpUMAaNX SIKICHI 3HaHHS Ta
HaOyM axoBUX KOMIIETEHTHOCTEH 1 HABHMUYOK. Y 3B’SI3Ky 3 YMM, ITiIBHIIY€ETHCS POJIb
MIPaBOBUX MEXaHI3MiB, 1[0 BPETY/IbOBYIOTh BIJIHOCHHHU 3 HAJaHHS 3aKJiaJaMH BHUIIO]
OCBITH OCBITHIX ITOCIIYT B IIIJIOMY 1 OIUIATHUX OCBITHIX TIOCTYT 30KpeMa.

AHaJti3 ocTaHHIX A0cTiTKeHb i mybJikaniii. [[poOneMaTrky, Ti€ro 4u iHIIOO Mi-

© 1. O. T'onoxenko, 2024
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POIO TIOB’s13aHy 3 MPABOBUM PErYJIFOBAHHSM HaJaHHsI OCBITHIX MOCJIYT, BUBYAJHU TaKi
HaykoBii, sk M. [1. ba6’rok [1], B. . llunosa [2], H. B. ®enopuenko [3] ra in. [IpoTe,
JI0 IbOTO Yacy y BITYM3HHIN IOPUIUUHIHN JTiTepaTypi He NPUAIISIIOCH JOCTaTHBOI yBa-
'l 3°sICYBaHHIO crielin()iKu MeXaHi3My IIUBIJIbHO-ITPABOBOTO PETYIIOBaHHS BiJIHOCHH 3
HaJaHHS OTUIATHUX OCBITHIX MTOCIYT 3aKJIaaMH BUIIOi OCBITH.

MeTa cTarTi. MeToI0 1aHOTO JAOCHIPKEHHS € BU3HAYECHHsI 0COONMBOCTEH Mexa-
HI3MY IHMBIUJIbHO-IIPABOBOTO PETYIIOBAHHS BIHOCHH 3 HAJaHHS OIJIATHUX OCBITHIX
MTOCHIYT 3aKJIaJjaMH BHIIO1 OCBITH B YKpaiHi.

Buxkiaa ocHoBHOro marepiajy. s DOCATHEHHS METH JAHOTO JOCHiHKEHHS,
HacaMIiepe; HeoOXiHO 3’ SICYBaTH, 10 COOOFO SIBJISIE OCBITHS MTOCIYTA 1 110 PO3YMIETh-
s TIiT MEXaHi3MOM ITUBUTEHO-TIPABOBOTO PETYITIOBAHHS.

VY 1. 18 ct. 1 3akony Ykpainu Bix 05 BepecHst 2017 poky «IIpo ocBiTy» ocBiTHA
MOCITYTa BU3HAYAETHCS SIK «KOMIUIEKC BU3HAYCHUX 3aKOHOJABCTBOM, OCBITHBOIO MPO-
rpaMoro Ta/abo JOTOBOPOM JIiii Cy0’ €KTa OCBITHBOI MiSTIHHOCTI, 1[0 MAIOTh BU3HAYCHY
BapTICTh Ta CIPSMOBaHI Ha JOCSITHEHHS 300yBayeM OCBITH OUiKyBaHUX Pe3yJbTaTiB
HaBuYaHHs» [4, cT. 1].

Buxopstau 31 3MicTy JaHOTO BU3HAYEHHS, MO’KHA BHOKPEMHUTH TaKi OCHOBHI 03Ha-
KH OCBITHBOI IIOCITYTH: BOHA € KOMIIEKCOM IEBHUX JIiif; 0CO00I0, 1[0 BYMHSE IIi JIii,
€ cy0’eKT OCBITHBOT AisITILHOCTI. KpiM TOTO, 3aKOHOABELb JJa€ XapaKTEPUCTHKY BKa-
3aHUX [iii: 1) BOHM BU3HAYAIOTHCS 3aKOHOJABCTBOM, OCBITHROIO IIPOTpaMoro Ta/abo
JIOTOBOPOM; 2) BOHH MAalOTh BU3HAYEHY BapTiCTh; 3) BOHH CHPSMOBaHi Ha TOCSITHEHHS
37100yBavyeM OCBITH OUiKyBaHUX PE3yJIbTaTiB HABYAHHSI.

Sk 6auuMo, 3aKOHOIaBeLlb BUKOPUCTOBYE Y JaHOMY pasi AJIs1 BU3HAYECHHS TOHSAT-
TSI OCBITHBOT IIOCITYTH TEPMiH «ais» (HAETHCS MPO KOMIUIEKC JIiif). Xoua B IOpUANYHIN
JTEeparypi MOHSTTS MOCITYTH BU3HAYAETHCA 1 yepe3 iHIII POIOBi MOHSATTS, a caMe: Ji-
SUTBHICTB, PE3YJIBTAT Mii, MOEJHAHHS il Ta pe3yybTary Ta iH.

Bapro 3BepHyTH yBary Ha Te, IO CIIPSIMOBAHICTh KOMIUIEKCY J1ili cy0’€KTa OCBIT-
HBOT JIISJILHOCTI Ha JIOCSTHEHHS 37100yBaYeM OCBITH OYIKYBaHUX Pe3y/IbTaTiB HaBYaH-
HS1 30BCIM HE T'apaHTy€E MIO3UTHBHOTO PE3yNIbTaTy HaBYaHHS, OCKIIBKY HOrO HE MOXKHA
JOCSTTH 0€3 3yCTPIYHMX il caMoro 3700yBaya (SK CIIOKHUBa4Ya OCBITHIX MTOCIYT).

SIk BiJIOMO, OCHOBHI MOJIOXKEHHSI ITUBLTICTUYHOIO BYCHHS PO MEXaHI3M IMBLILHO-
[PaBOBOTO PETY/IIOBAHH IPYHTYIOThCS HA PE3y/IbTaTax HayKOBHX JOCIIDKEHb TEOPETUKIB
npaBa, sIKi MoYaIy ONPHIIIOAHIOBATUCH B IOPHAWYHIN JiTepaTypi e Ha modarky 1960-x
pp. 1 {y’Ke MIBHUIKO HAOY/ M BU3HAHHS 3 OOKY HAyKOBOT FOPUANYHOI CITUILHOTH.

BripomoBx KiTbKOX ACCATHIITH MPEACTABHUKN HayKH IUBUIBHOTO IIpaBa JAOCIi-
JOKYBaJI 0COOIMBOCTI IIMBIJIBHO-IIPABOBOTO PETYIIOBAaHHS BIIHOCHH y Pi3HUX cepax
MPaBOBOTO KHUTTS. Byllo BUCIIOBIIEHO 0araTo TOYOK 30pY LIOAO MOHSTTS, CJIEMEHTIB,
MoJemeH, piBHIB, cTalil, popM, CTIOCO0IB Ta 3ac00iB MPABOBOTO PETYITIOBAHHS, B ITiJI0-
My, Ta IMBIUIBHO-TIPABOBOTO PETryIIOBaHHs, 30KpeMa. [Ipore, 10 boro yacy OiIbIIICT
13 3a3HAYCHUX NHUTaHb Ma€ TUCKYCIMHUI XapakTep, Xo4a B IOPUIMYHIN JiTeparypi
301MCHIOBAINCH CIPOOM MPOAEMOHCTPYBATH 3arajbHy KapTHHY MPaBOBOIO PErYIIIO-
BaHHS CYCHIJIbHUX BiIHOCHH, 30KpeMa IUIIXOM NOOYAOBH MEBHOI CXeMH, B AKii y J0-
FIYHIA MOCTIIOBHOCTI MOEAHYIOTHCS 3acO0M MPABOBOTrO PETYIIOBAHHS 1 Pe3yibTaTu
peaxiiii Ha Take PeryTIOBaHHS.

CxeMaTH4HO MPaBOBE PETYIIOBAHHS MOIUIAETHCS Ha 1Bl YaCTHHU: 1) MOJICITIOBaH-
HSl TTOBEJIHKH Cy0’€KTiB (3ac00M MPaBOBOTO PETYIIOBaHHSA); 2) (haKTHYHA TOBEIIHKA
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(pe3yabrar il mpaBa, pe3ynbTaTuBHA peakilis). [lepina yacTHHa BKIIIOYa€ HOPMATHB-
HO-TIPAaBOBY OCHOBY (HOPMAaTHBHO-TIPaBOBI aKTH, aKTH OQII[IHHOTO pO3’sSCHEHH:) Ta
1HIMBIAyaJIbHO-IIPABOBY OCHOBY (IlepcoHi(hiKOBaHI 1HAMBILya bHI aKTH aBTOHOMHOT'O
xapakTepy (I0roBOPH Ta iH.) 1 BIAIHOTO XapakTepy (aKTh 3aCTOCyBaHHs mpasa). [py-
ra yacTHHA TOAUIIETHCS Ha KiJIbKa €JIEMEHTIB: JOOPOBiIbHA TIPpaBOMipHA IMOBEIIHKA,
TOOTO Aii, 1110 BYNHSIOTHCS 0COO0I0 BIAMOBIIHO 0 MpaB 1 000B’A3KiB Oe3 3acTocyBaH-
Hsl peaJbHUX (2 He iJealbHUX) 3aXOJiB NPUMYCY; HEelpaBOMipHa MOBeliHKa (TOOTO
Ta, 0 HE BiJNIOBi/Ia€ BCTAHOBIEHNM HOpMaM i 000B’s3KaM; BUMYIIIEHa ITPaBOMipHA
MOBEJIiHKa, TOOTO Aii, [0 BYMHSIOTHCS 0CO00I0 X04a 1 PaBOMIpHO, ajie ITiJi BILTHBOM
peaNbHUX 3aX0J1iB IPUMYCY; TPaBoBiqHOCHHU. [IpH 1IbOMY y TIepIIIiil YacTHHI HACThCS
PO «IIPABOBITHOCUHHU — MOJEII», Y IPYTii — MPO peasibHI IPABOBITHOCHHH, IO BU-
HUKAIOTh MK KOHKPETHUMH Cy0’€KTaMM IpaBa. BakJIMBO BpaxoByBaTH, 110 Y KO>KHO-
My KOHKPETHOMY BHIIQJIKy HEMOXKIIMBE BHUKOPHCTAHHS BCiX 3ac00iB MOJIETIOBAHHS i
BCiX BHIIB BKa3aHO1 (haKTHIHOI MMOBEIIHKHA. MOXITHBI pi3Hi 1X moeaHanHsg [5, ¢. 108].

[Io cTocyeTbes MPaBOBOTO PETyNIOBaHHs BiIHOCHH Oe3nocepenHbo y chepi Ha-
JaHHS TIOCIIYT Ta HOro MexaHisMy, To, Hanpukian, H. B. ®enopuenko npononye «iif
MeXaHi3MOM IIPAaBOBOTO PETYIIOBaHHS BiIHOCHH 3 HAIaHHS ITOCIYT PO3YMITH CUCTEMY
B32€EMOJIIFOYHMX MiK COOOO0 €JIeMEHTIB (MpaBOBUX 3aco0iB, crocoliB i ¢opm), 3a J10-
MOMOTOIO SIKMX 320€3MeYy€ThCsl PEryJIIOBaHHS BIIIHOCHH 3 HAJIaHHS TOCIYT, a TaKOXK
pearizyeThes 3aKkiafeHa B HopMax IpaBa i TOJI0KEHHAX IOTOBOPY MOAECIH ITOBETIHKA
3aMOBHHMKA Ta BUKOHABIIS I0A0 CHOKMBAHHS HaJAaHOI MOCIYTH Ta OACP:KaHHs BHHA-
ropoau 3a 1e» [3, c. 4]. [Ipu upoMy 3anumiaerbest 6e3 BIAMOBIAI 3alIUTAHHS: K caMe
«TIpaBOBi 3aCO0H, CIIOCOOH Ta POPMI» B3AEMOIIIFOTH MiXK 000107

Ha nymky I. B. Camoiinenka, HOpMH LUBUIBHOTO IIpaBa, IOPUINYHI (akKTH,
Cy0’€KTHBHI FOPUMYHI TpaBa Ta OOOB’S3KH, SKI MalOTh Cy0’€KTH TPaBOBIJIHOCHH,
10 BUHUKJIMA HA MiACTaBl IOPUANIHOTO (PAKTY, 3MiHICHEHHS Cy0 €EKTHBHUX FOPUIMIHIX
IpaB Ta BUKOHAHHS Cy0’€KTHMBHUX IOPHIMYHHMX OOOB’SI3KiB, 3aXUCT MOPYILCHHUX IIH-
BUIBHUX TIPaB Ta IHTEPECIB — «€ CTAJISIMH TIPABOBOTO PETYIIOBAHHS: 1) I0pUANYHOT pe-
IJIaMeHTaIii BiTHOCHH; 2) BHHUKHCHHS Cy0’€KTUBHUX IIpaB i 000B’sI3KiB; 3) 3MiiICHEH-
Hs cy0’€KTMBHUX TIpaB 1 BAKOHAHHS 000B’sI3KiB; 4) mpaBo3acTocyBaHHsm» [6, c. 18].

Ha miyicraBi aHanizy HaBeZIGHUX BHIIE Ta IHITUX TOYOK 30PY HAYKOBIIIB MOYKHA JTi-
WTH BUCHOBKY, III0 y TIEPEBaKHIN OUTHIIOCTI BUNIA/IKIB HIETHCS PO MIPABOBE PETYITIO-
BaHHSI SIK PO CHCTEMY IEBHUX NPABOBUX 3ac00iB, 32 IOTIOMOTOIO SIKUX 31HCHIOETHCS
CHeLiaTbHO-IOPHINYHII BIUIMB HA IMOBEIHKY YYACHHKIB IIEBHUX CYCIIIBHUX BiJTHO-
cuH. | came 3 TakuM PO3YMIHHIM ITPABOBOTO PETYIIOBAHHS MOYKHA TOTOAUTHUCEH, aJ[Ke
[IPaBo, B IIJIOMY, PETYIIOE CYCIIIbHI BIIHOCHHH 32 JOIIOMOTOIO MEBHUX IOPUIMYHHX

THCTPYMEHTIB, sIKi B TeOpil MpaBa OTPUMAJIH CIICI[ialIbHy Ha3By — «IIPaBOBI 3aCO0M».
He € BuHATKOM Y JaHOMY pa3i i BIiTHOCHHU 3 HaJIaHHS OIUIATHUX OCBITHIX MOCIYT 3a-
KJIaJlaMH BUIIOi OCBITH B YKpaiHi.

Cepen Takux TIpaBOBUX 3ac00iB y Hali3araabHIIIOMY BHIVISIII MOYKHA BUOKPEMH-
TH: HOPMH LMBIJIFHOTO TpaBa, MepcoHi()iKOBaHI iHIUBIAyalbHI aKTH aBTOHOMHOTO
XapakTepy (30KpeMa JI0roBOpH), MepcoHi(ikoBaHI IHAUBILya bHI aKTH BIQJHOTO Xa-
paxTepy (aKTH 3aCTOCYBaHHSI ITpaBa).

V naHoMy TBEp/KEHHI BasKJIMBE CMUCIIOBE HABAHTAXKECHHS MA€ CIIOBOCIIONYYESHHS
«y Hal3arajabHILIOMY BUIJISAI», OCKIIBKYA KOXKHUH 13 Ha3BaHUX BHILE MIPABOBUX 3aCO-
01B MOXKe OyTH OXapakTepU30BaHMI HE JIMIIE 3 (PYHKI[IOHATLHOI TOUKH 30pYy (a came
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1e Bi/I0yBa€THCsI, KOJIM MU TOBOPUMO TIPO TPABOBI 3aCO0H SIK THCTPYMEHTH ITPABOBOTO
BIUTMBY Ha TMOBEAIHKY Cy0 €KTIB MpaBa), a 1 3 MO3MUIlil 3MiICTOBHOTO HAITOBHEHHS ITHX
«TpaBoBHUX 3ac00iBy. Tak, HAPHUKIIaA, HOPMU MpaBa BCTAHOBIIOIOTH IOPUINYHI (ak-
TH, Ha MIiJCTaBl IKUX BUHUKAIOTH MEBHI MPaBOBIIHOCHHY, BU3HAYAIOTh YMOBH y4acTi
Ta MpaBWIIa TIOBEAIHKH CYO’ €KTIB Y IIUX MTPABOBITHOCHHAX, OKPECITIOIOTH KOJIO MOMKIIH-
BUX IIPABOBHUX HACHIJIKIB MOPYLICHHS MPaB Ta HEBUKOHAHHS 000B’A3KiB TOIO. YMOB-
HO Ka)Ky4H, BCE 116 MOKHA PO3MIIAJIATU K IIPABOBIIHOCUHH-MOJICIIBY. Ix HEoOXimHO
BIIPI3HSITH BiJl IPABOBITHOCHH, sIKi BHHUKAIOTh Ha MIACTaB1 IIEBHUX IOPUAUIHAX (PaK-
TiB y pi3HHX c(epax MpaBOBOTO KHUTTSL.

Kpim 1poro, npu po3misiii MATaHHS PO HOPMH IpaBa sIK eJIEMEHT MEXaHi3My 11-
BIJIBHO-TTPABOBOTO PETYIIOBAHHS BIIHOCHH 3 HAJAHHS OTUIATHUX OCBITHIX MOCIYT 3a-
KJIaJJaMU BHUILOI OCBITH B YKpaiHi, BaKIMBE 3HAYCHHS Mae€ BpaxXyBaHHS CHCTEMHHX Ta
JIOTTYHUX B32€MO3B’SI3KiB, IO ICHYIOTh Mi>K HOPMaMH IIMBUILHOTO MPaBa, 3aKPiIIeHUMHU
B Pi3HMX HOPMaTHBHO-TIPABOBHX aKTaX. | 11 3HAXOMUTH NpsIME MiATBEPUKSHHS Y YMH-
HOMY 3aKOHOJABCTBI, 30KpeMa y cT. 2 3akoHy Ykpainu «IIpo Buiry ocBity», e npsMo
BCTAaHOBJICHO, L0 «3aKOHOJIABCTBO PO BHIILY OCBITY 0azyeThbest Ha KoHerurymii Ykpai-
HU 1 CKITafaeThes i3 3akoHiB YKpainu «lIpo ocBity», «IIpo HayKkoBY i HAyKOBO-TEXHIUHY
JUSUTBHICTBY, LIHOTO 3aKOHY Ta IHIIMX HOPMAaTUBHO-NPABOBHUX aKTiB, MIKHAPOIHHX J10-
TOBOPIB YKpaiHH, YKJIaJICHUX B YCTAHOBJIEHOMY 3aKOHOM HOPSAKY» [7, CT. 2].

Taxox HEOOXiHO BpaxoByBaTH, 110 BCi HOPMH IIpaBa, CIIPSIMOBAHI Ha IIUBLIBHO-
MPaBOBE PETYNIOBaHHs BIIHOCHH 3 HAJaHHS OIUIATHUX OCBITHIX MOCIYT 3aKJIaJaMu
BUIIOT OCBITH B YKpaiHi, He MOBHHHI CYNEPEUUTH 3arajbHUM 3acaiaM IUBUIFHOTO
3aKOHO/IaBCTBA, BU3HAYEHNM Y CT. 3 LluBinbpHOTO KOfiekey Ykpainu [8, cT. 3], OCKiIbKH
came BOHH € Ti€r0 0a30BOI0 KOHCTPYKII€I0, sIKa JO3BOJISIE IUBITBHOMY ITpaBy (QYHKII-
OHYBATH SIK CHCTEMI HOPM TIpaBa. A B IpoIIeci JOCIIIPKEHHS, Ui TOBHOTH HAyKOBOTO
VSBJICHHS TIPO MPEAMET AOCIHIIKCHHS, BAPTO O3HAHOMHTHCH 1 31 3MicToM [1aBum 63
BKa3aHOTO KOJEKCY (B sIKil 3aKpilJIeHi 3arajibHi MOJIOXKEHHS PO MOCIYTH), a TAKOK
BpaxyBaTd HOPMH CIIO)KUBYOTO TIpaBa.

KpiM TOTrO0, MOmiIEHO 3BEpHYTH yBary i Ha Te, IO OJHI€I0 3 OCOOIMBOCTEH ITH-
BIJIbHO-ITPABOBOT'0 PETYTIOBAHHS BIIHOCHH 3 Ha/IaHHs OIUIATHUX OCBITHIX MOCIYT 3a-
KJIaJlaMH BHIIOT OCBITH B YKpaiHi € Te, 10 y IaHOMY pasi 6e31ocepeIHbOIO MiJICTaBOO
BHHHKHEHHS OCBITHIX ITPABOBITHOCHH € HE JOTOBIp PO HATAHHS OIIATHUX OCBITHIX
MOCTYT, @ BUaHUH B yCTAaHOBJICHOMY MOPSIKY HAaKa3 KepiBHUKA 3aKJIaly BUIIOI OCBi-
TH TIPO 3apaxyBaHHs HA HABYAHHSI.

Taxox B TIpoIieCi TOCHTIKEHHSI 0COOMUBOCTEH MeXaHi3My IHBUIFHO-TIPABOBOTO
perynoBaHHs BiIHOCHH 3 HaJAaHHS OIUTaTHUX OCBITHIX MOCIYT 3aK/IaJaMy BUIIOT OCBi-
TH B YKpaiHi HeoOXiHO maM’sITaTu, 10 CHeHiaJbHO-IOPUINYHUN BIUIMB HA TIOBEIHKY
YYaCHHKIB 3a3HAYCHHUX BITHOCHH HE MOXKE BiIOYBaTHCh aBTOMATHYHO. Y TAHOMY pasi
Ma€ 3aCTOCOBYBAaTUCH TIEBHUI MeXaHi3M 3[1iCHEHHsI IMBIILHUX NpaB, PyHKIIOHAIbHE
MPU3HAYCHHS SKOTO MOoJIsirac y 3a0e3ledeHH] pearizalii npaBoMOYHOCTEH, 110 cTa-
HOBJISITH 3MICT BKa3aHHX IIPaB, Ta BUKOHAHHS BiIIOBITHUX Cy0’ €KTUBHUX 00OB’SI3KiB.

Sk BipHo crBepmkye O. O. KoT, «BUHUKHEHHS Ta iCHYBaHHs Cy0O’€KTUBHOTO
MpaBa € HACIIJIKOM DPEryJIIOKYOro BIUIMBY (peasizallii) HOpM 00’€KTHBHOTO IpaBa.
UYepes cy0’eKTHBHE TIPaBO Ta IOPUINYHANA 00OB’S30K, a TAKOXK Yepe3 iX 3MiIHCHEHHS
00’€KTUBHE MPABO PETYIIOE KOHKPETHY MOBEIIHKY 0Ci0, IO CBITUUTH MPO iCHYBaH-
Hs1 0€3M0CepeIHBOTO 3B 53Ky MK CY0’ €KTHMBHUM TPABOM 1 KOHKPETHOIO MTOBEIHKOO



NPABOBA AEPHKABA 392024 ElElEl===IEE|EIE]E

YUYaCHHKIB MpaBoBigHOCHHY [9, c. 9].

Kpim mporo, BapTo 3BepHYTH yBary Ha Te, IIO OJHIEIO i3 MOXIIUBUX CTaIii IH-
BUTLHO-TIPABOBOTO PETYIIOBAHHS € 3aXKCT CyO €KTUBHUX IMBUIbHUX TpaB. Tomy He-
00Xi/THO BpaXOBYBaTH CUCTEMHI 3B’sI3KH, SIKi ICHYIOTh MK HEIO Ta IHIIUMHU CTaIisIMHU,
a TaKOX KOHKPETHI CITOCOOM 3aXHCTY, IIUISIXOM 3aCTOCYBAaHHS SIKUX IIeil 3aXUCT, Biac-
He, 1 peanizyeThbesl.

BucnoBkwu i npono3unii. [1ig (UBUIEHO-TIPAaBOBUM PETYIIOBAHHIM PO3YMi€ThCS
CHETabHO-IOPUINYHIH BIUIMB Ha MOBEiHKY YYaCHUKIB CYCIUIPHUX BiJIHOCHH, IO
BXOJIATH J0 TIPEAMETY [UBITLHOTO MpaBa sIK Tajay3i paga.

CrierialbHO-FOPUIMYHUH BIUIMB Ha MMOBEIHKY YYaCHUKIB BIIHOCHH 3 HaJaHHS
OTUIATHUX OCBITHIX TOCIIYT 3aKJIaJaMH BHIIOI OCBITH B YKpaiHi 3MIHCHIOETHCS 3a JI0-
MIOMOTOI0 TIEBHOTO MEXaHi3My, CEpe/l eIEMEHTIB SIKOTO MOKHA BHOKPEMHUTH: HOPMHU
LUUBUILHOTO TIpaBa, MepcoHiikoBaHi 1HAMBIAyallbHI aKTH aBTOHOMHOTO XapakTepy
(30kpemMa moroBopu), TepcoHi(piKOBaHI IHAMBIAyabHI aKTH BIIATHOTO XapaKTepy
(axTu 3acTOCYBaHHS MpaBa).

OpHi€r0 3 0COOMUBOCTEH HUBLITEHO-TIPABOBOTO PETYIIOBAHHS BITHOCHH 3 HaJ/IaH-
HS OTIATHUX OCBITHIX MOCIYT 3aKJIaJlaM{ BUIIOI OCBITH B YKpaiHi € Te, 10 Y JaHOMY
pasi 6e3nmocepeHBOO MiICTABOK BUHUKHEHHS OCBITHIX TIPABOBITHOCHH € BHJIAHUH B
YCTaHOBJICHOMY TOPSIJIKY HaKa3 KepiBHHUKA 3aKjay BHUILNOI OCBITH MPO 3apaxyBaHHS
Ha HaBYaHHS, a HE JOTOBIp MPO HAJAHHS OINIATHUX OCBITHIX TOCIIYT.

MexaHi3M IUBIIBHO-TIPABOBOTO PETYIIOBAHHS BIJHOCWH 3 HaJaHHS OILIATHUX
OCBITHIX IOCIYT 3aKJIalaM{ BHILOI OCBITH He Jli€ aBToMaTrhuyuHO. [IpaBoBi 3acodw, 3
SIKUX BiH CKJIAJIAE€ThCS, MM UISATAIOTh 3aCTOCYBAaHHIO. Y TOMY YHCIIi Ma€ 3aCTOCOBYBa-
THUCH 1 IEBHUI MEXaHi3M 311iCHEeHHSI [UBUILHUX MpPaB, QYHKIIOHAIbHE TPU3HAYCHHS
SIKOTO TOJIsirae y 3a0e3MeucHH] peatizailii MpaBOMOYHOCTEH, 1110 CTAHOBIISATH 3MICT
BKa3aHUX IIPaB, Ta BUKOHAHHS BiIMOBITHUX Cy0’€KTUBHUX 00OB’SI3KiB.
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MECHANISM OF CIVIL-LAW REGULATION OF RELATIONS FOR
THE PROVISION OF PAID EDUCATIONAL SERVICES BY HIGHER

EDUCATION INSTITUTIONS IN UKRAINE

Summary
The paper defines the specifics of the mechanism of civil-law regulation of

relations for the provision of paid educational services by higher education institutions
in Ukraine.

At the same time, civil-law regulation is understood as a special legal influence on

the behavior of participants in public relations, that are included in the subject of civil
law as a branch of law.

Special legal influence on the behavior of participants in relations on the provision

of paid educational services by higher education institutions in Ukraine is carried
out through a system of certain legal means, among which in the most general form
one can distinguish: civil law norms, personalized individual acts of an autonomous
nature (including contracts), personalized individual acts of a power nature (acts of
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application of law).

However, the said civil-law influence cannot occur automatically. In this case, a
certain mechanism for carrying out civil rights should be used, the functional purpose
of which is to ensure the realization of the powers that make up the content of said
rights, and the fulfillment of relevant subjective duties.

It has been found that in order to characterize the mechanism of civil-law regulation
of relations with the provision of paid educational services by higher education
institutions in Ukraine, it is important to take into account the systemic and logical
interrelations that exist between the norms of civil law enshrined in various normative
legal acts. And this is directly confirmed in the current legislation, in particular in
Art. 2 of the Law of Ukraine «On Higher Education», which directly states that «the
legislation on higher education is based on the Constitution of Ukraine and consists
of the laws of Ukraine «On Education», «On Scientific and Scientific-Technical
Activities», this Law and other normative legal acts, international treaties of Ukraine
concluded in the manner established by law».

It has been substantiated that all the norms of law aimed at civil-law regulation
of relations with the provision of paid educational services by higher education
institutions in Ukraine should not contradict the general principles of civil legislation
defined in Art. 3 of the Civil Code of Ukraine, since they are the basic construction that
allows civil law to function as a system of norms of law.

Keywords: mechanism of civil-law regulation, institution of higher education,
service, educational service, agreement on the provision of paid educational services.
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ITPABOBA ITPUPOJIA
OJ/THOPA30OBOI I'POIIIOBOI JOIIOMOI'A
¥ PA3I 3AT'BEJII BINCBKOBOCJTY KBOBIIS

Crarts npucBsueHa 3’ ICYBaHHIO TTPABOBO1T IPUPOAN OJHOPA30BOI TPOIIOBOT J10-
TIOMOTH Y pa3i 3aru0eni BiCHhKOBOCTYKOOBIIA, a TAKOXK BIIITOBITHOTO 0COOHMCTOTO
PO3MOPSKEHHS CTOCOBHO IIi€1 JJOTIOMOTH Ha BUIIAJIOK CBO€ET cMepTi. OOrpyHTOBaHA
MO3UILis, 10 TaKa JOMOMOra HE € €JICMEHTOM CKJIAJy CHAJIIIMHNA, 3Ba)Kal0YU Ha TIPH-
TamaHHI 11 ocobmuBocTi. Tak, oTpuMyBadi IOCTIMIKyBaHOI JOTIOMOTH, Ha BiAMIiHY
BiJI CIIAJIKOEMIIIB, HE HAOYyBaIOTh 000B’S3KIB MOMEPIIOTO BiICHKOBOCTYKOOBIISI Ta HE
3000B’s13aHi OBIIOMIISITH KPEIUTOPIB PO CMEPTh OcTaHHbOro. KpiMm Toro, mpaso
Ha OTPUMaHHS OZHOPA30BOI TPOIIOBOI JOIIOMOTH Y pasi 3arudeni BilChKOBOCITYXK-
OOBIISI 3MIMCHIOETHCS MPOTITOM TPHOX POKIB 3 JHS BUHUKHEHHS TaKOTO IMpaBa, 110
MOB’sI3aHE 3 JIaTOK, 3a3HAYCHOI0 y CBIJONTBI Mpo cMepTh ocobu. OTpumyBadi oj-
HOPa30BOi TPOIIOBOI JOTIOMOTH HE 30IraroThCs 3 KOJIOM CHAIKOEMIIIB 32 3aKOHOM
IEePLIOI YEPIH.

[TigkpecneHo, 1110 CTOCOBHO TaKOi JOMOMOTH HE 3aCTOCOBYETHCSI TEPMIHOJIOTIS
CITaJIKOBOTO TIpaBa. 30KpemMa, 0CoOH, Ki HaiJIeHI MPaBOM Ha OTPHUMAaHHS OTHOPA30-
BO1 TPOIIOBOI JOTIOMOTH, HE TIOMMEHOBaHI K CHAAKOEMIIi, 4aC CMEPTi 4M 3aruderi
BIMCHKOBOCITY>KOOBIISI HE MIO3HAYAETHCS SIK Yac BIJKPUTTSI CIIAALIIUHU TOIIIO.

[IpaBo Ha oTpUMaHHS JIOCIIIKYBAaHOT JIOMOMOTH BHHUKA€ BHACIIZOK cMep-
Ti 0CO0M, M0 YHEMOXKIIMBIIFOE CITaJIKOBE MPABOHACTYITHUIITBO y 1IboMy pasi. CyT-
HICTh YHIBEpCaJIbHOTO CIaJKOBOTO MPAaBOHACTYITHHUIITBA CTAHOBUTH MEpeEXijg Mpas
Ta 000B’A3KIB BiJl CIaJKOJABIIS 0 HOTO CTIaAKOEMIIIB.

Haromnomeno, mo ogHOpa3oBa rpoimioBa JOMOMOTa B pasi 3arudelnni BifiChKoO-
BOCIY)KOOBIISI Mae KOMIICHCATOPHUIN XapakTep, sKa CIpsIMOBaHa Ha Te, 100 Ma-
TepiadbHO MATPUMATH UJIeHIB ciM’i (0aTbKiB, AITeH, APYXKWHY) Ta YTPUMAaHIIIB
3aru0y10ro BiiCbKOBOCITYKOOBLS MTicisl BTpaTH OJM3bKOI JIIOAMHH.

Ocobucre po3nopsJKEHHS BIHCHKOBOCITYKOOBIISI Ha BUITQJIOK CBO€ET 3aruderi
(cMepTi) Mpo BUILIATY OJHOPA30BO1 I'POIIOBOI JOIIOMOTH IEBHI 0C001 HE € BUIOM
3aroBiTy. 3a CBOEI0 CYTHICTIO II€ 0COOUCTE PO3MOPSKEHHS HAOIMKEHE 10 PO3TIO-
pSIDKeHHS BKiIanHUKa OaHKy ((piHaHCOBIH ycTaHOBI) Ha BUTAJ0K CBOET CMEPTI, IO
BU3HaUeHe y 4. | cT. 1228 [{uBibHOTO KOJIEKCY YKpaiHU.

KrwuoBi ciioBa: criajikyBaHHsl, Cria/ilMHA, CIIAKOIaBEIlb, BOEHHUH CTaH, (Pi3nyHa
oco0a, KOMITeHcaIlisl 30UTKiB, BiJIIIKOYBaHHS IIIKOIH, MAITHO.
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TOPIH, a TAKO)K aKTHBHI OOMOBI A1ii CYTTEBO BIUIMBAIOThH Ha BCE CYCHIJIBLCTBO, BCi HOTO pe-
T'YJSITOPH, BKITIOYAIOUH i TipaBoBy cdepy B 1isiomy. Lle 3yMOBIIeHO He Nuilie 3aBIaHHIM
YUCIIEHHUX 30WTKIB €KOHOMIKHU JepKaBH, PyWHYBAHHSM 1 3HUIICHHSIM MaiHa IIpUBAT-
HUX 0ci0, a 1 3aruberuto THcaY Jitoneit. Tak, y pa3i 3aru0eni BiiCbKOBOCTYKOOBIIS TTi]T
Yac BUKOHAHHS HUM 00O0B’sI3KiB BIFICHKOBOT CITy>KOM HOTO YJieHaM CiM’1 Ta yTpUMaHIISIM
BUIUIAYY€THCS OZHOPA30Ba rPOLIOBa AOIOMOTa.

[IpaBoBi 3acagu HapaXyBaHHS Ta BUIUIATH L€l IOMOMOTY ypETryJIbOBaHi B 3aKOHO-
JIABCTBI cymnepewnBo. Tak, 3rijHo 3i ¢T. 162 3akony Ykpainu «[1po coriainbHuii i mpaBo-
BHI 3aXHCT BIICHKOBOCTYKOOBITIB Ta WieHiB iX cimei» Bim 20.12.1991 p. Ne 2011-XII
(masi 3a TeKCTOM — 3aKOHY) OIHOPa30Ba IPOLIOBA AOIIOMOTa Y pasi 3aruoesi BiicbKOBOC-
Ty>KOOBIISI BU3HAYAETHCS y po3Mipi 750-KpaTHOTO MPOKUTKOBOTO MiHIMYMY, BCTAaHOBIIE-
HOTO 3aKOHOM IS TIparie3naTHuX 0ci0 Ha | CiYHs KaJeHIapHOTO POKY.

3Ba)karouu, 1110 PO3MIP NPOKUTKOBOTO MiHIMYMY ISl IpaLie3aTHUX OCi0 CTaHOBUTD
3028 rpH. (ct. 7 3akony Ykpainu «IIpo [lepkaBuuii OromxeT Ha 2024 pik»), TO OqHOpa-
30Ba TPOIIIOBA JIOTTIOMOTA Y Pa3i CMEPTi BIICBKOBOCITYKOOBIISI cTaHOBHUTE 2 271 000 TpH.

[Ipu upomy, BiamosigHo a0 a63. 2 4. 2 [locranosu KaGinery MinicTpiB Ykpainu
«[lutaHHs IesKUX BUIUIAT BIHCHKOBOCTYKOOBIISIM, 0CO0aM PSIOBOTO 1 HAYaIbHHUIIBKO-
TO CKJIaJy, TOMIIEHCHKAM Ta iX ciM’sIM i gac mii BoeHHOTO cTaHy» Bix 28.02.2022 p.
Ne 168 (mani 3a Tekctom — [loctanosa Kadinety MinictpiB Yipainu Ne 168), po3mip ox-
HOPa30BOI I'POIIOBOI JIOTIOMOTH y pa3i 3aruderti (CMepTi) BiChKOBOCTYKOOBIIS B IIEPiojt
BOEHHOTO CTaHY IIi/1 YaC BUKOHAHHSI HUM OOOB’SI3KiB BIICHKOBOI CITyOH HE MOXE CTa-
HoBuTH MeHie 15 000 000 rpuens. ToOTo HaeThes BKE NPO THILMKA PO3MIp 1 HOPSAOK
O0YHCIIEHHS — TBEp/ia TPOIIOBa CyMa.

BaxnuBo BpaxyBary, 10 OKpPECJI€Ha J0IOMOTa BUIUIAUYETbCS HE OE3yMOBHO Y
pasi 3arubeni BiiCbKOBOCITYKO0BISL. 32 IPUIHUCOM CT. 164 3aKoHy, IPU3HAYCHHS 1 BU-
I1aTa OTHOPa30BOi IPOIIOBOI TOMTOMOTH HE 3IMCHIOIOTHCS, SIKIIO 3arn0enb (CMepTh)
BiMICHKOBOCITY>KOOBIIS, BINCBKOBO3000B’s13aHOTO 200 pe3epBicTa € HaCIIiIKOM: BUNHCH-
HSl HUM KPUMiHQJIBHOTO a00 aJAMiHICTPAaTUBHOIO MPABOMOPYLICHHS; BUNHEHHS HUM
Jiil y CTaHi aJKOrOJILHOTO, HAPKOTHYHOTO UM TOKCHYHOTO CI’SIHIHHS; HaBMHCHOTO
CIIPUYMHEHHS CO01 TIIECHOTO YITKOKEHHS, 1HIIOT IMITKOAM CBOEMY 370pOB’I0 abo ca-
Mory0OcTBa (KpiM BUIIAJIKY JOBEICHHS OCOOH J10 CaMOTy0CTBa, BCTAHOBIICHOTO CY/IOM);
MOJaHHS 0CO0O0I0 3aBiZIOMO HETPaBIUBHX BiIOMOCTEH IUIsS MPH3HAYCHHS 1 BUILIATH
OTHOPA30BO1 IPOIIOBOI JIOTIOMOTH.

I, sk CBiIUMTH aHaNI3 CyIOBOI IPAKTHKH, Ma€ MiCIle BiIMOBa Y IPU3HAYCHHI Ta BU-
IUIaTi OTHOPa30BOi IPOIIOBOT AOTIOMOTH caMe uepe3 HaBeZeHi migcTasu [1].

AHaJi3 ocTaHHIX J0CTiIKeHb i myOsikaniii. BussieHHs mpaBoBOi MIPUPOIH OI-
HOPAa30BO1 IPOLLIOBOI AOIIOMOTH Y pa3i 3aru0ei BiliCbKOBOCTYKOOBIISI HE € IPEIMETOM
HayKOBUX JOCIiKeHb. [IpnunHa boro KPHETHCS, OYEBUIHO, Y TOMY, IO BUIUIATA €T
Jonomory HaOysa HOIIMPEHHS JIMIIE ITicisl HOYaTKy ITOBHOMACIUITa0HOTO BTOPIHEHHS B
VYkpainy B motomy 2022 p. BogHowac octaHHIM dyacoM 3’SIBIISIIOTHCS] IPYHTOBHI Tpati,
IIPUCBSYCHI 3araJlbHUM ITUTAHHSM BIUIMBY BiiHU Ha IIMBUIBHI PaBOBiHOCKHH [2], [3],
[4], a Takox Ha cdepy crmagkoBoro mpasa [5], [6], [7].

Toxx Hapa3i MUTaHHS BHUSBICHHS MPABOBOI NPUPOAN OAHOPA30BOI IPOLIOBOI JOMO-
MOTH y pa3i 3arubelti BiliChKOBOCIYXOOBIISI TIOTPeOy€e PETEIBHOTO HAYKOBOTO aHAII3Y,
3BKAIOYH HA CYIICPEWINBICTh HOPMATHBHOTO PETYTIOBAHHS BiAIMOBITHIX ITPABOBITHO-
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CHIH, BIJICYTHICTb iX I'PyHTOBHOTO OIPAIFOBAHHSI Y TIPABOBIH JOKTPHHI, & TAKOXK CKIIJI-
HOIIII, IIT0 BUHUKAIOTh y TIPAKTHIII 3aCTOCYBaHHS. Lle HamacTh MOYKITMBOCTI ONITUMI3yBa-
TH MEXaHi3M 3[1I{CHEeHH IIpaBa Ha OTPUMAHHS TaKOI JIOTIOMOT'H, IO CIIPUSTHME 3aXUCTY
MpaB Ta IHTEPEeCiB WIEHIB CiM’1 Ta yTpHUMYBadiB BIHCHKOBOCITYKOOBIIIB.

MeTo10 1aHOI CTATTI € 3’5ICYyBaHHS CyTHOCTI OJJHOPA30BOI IPOIIIOBOT IOTIOMOTH Y
pasi 3arudeni BiiicbKOBOCITY>KOOBLISI, & TAKOXK BiAMOBIAHOTO OCOOHUCTOTO PO3IOPSIIHKEH-
HS1 CTOCOBHO IIi€1 JIOTIOMOTH Ha BUIA0K CBOET CMEPTI.

Buxkian ocHoBHoro marepiany. Y 4. 4 ct. 161 3akoHy BU3HaYeHO KOJIO OCi0, sIKi
MaroTh [IPAaBO Ha OTPHUMAHHS OTHOPA30BOi I'POILIOBOT IOTIOMOTH Y PIBHUX YacTKaxX:

— JIiTH, y TOMY YHCIIi YCUHOBIICHI, 3a4aTi 3a KUTTs 3aru0moi (momepioi) ocodn

Ta HapOKEHI TTiCis 11 cMepTi, a TAaKOX IIiTH, CTOCOBHO SIKUX 3aruOiy (romep-
7y) oco0y 3a ii )kuTTa Oyno mo30aBieHo OATHKIBCHKUX TPaB;

— B0OBa (BIiBEIb);

— 0OarbK¥ (YCHHOBITIOBaYi) 3aruo10i (moMepIioi) 0coOu, SIKI0 BOHU HE OyIIH T10-
30aBJieHi CTOCOBHO Hei OaTbKiBChKHX MpaB a0o iXHi 0aTbKiBCHKI Mpasa Oyiu
MIOHOBJICHI Ha Yac 11 3arubeni (cMepTi);

— BHYKH 3aru0iioi (moMepiroi) ocodwu, sIKIo Ha MOMEHT ii 3arubei (cMepTi) iX
0aThKH 3aruHyIH (TIOMEPIIH);

— JKiHKa (YOJIOBIK), 3 SIKOIO (3 SIKUM) 3arudia (rmoMepia) ocoda MmposKUBaiu Ofl-
Hi€I0 ciM €10, aje He mepedyBanu y nuroli Mixk co0oto abo B Oynb-sSKOMy
iHIIOMY U001, 32 YMOBH, IO Leil (akT BCTAHOBJICHO DPILLICHHSM Cyy, SIKE
HaOpaJio 3aKOHHOT CHJIH;

— yTpuMaHIi 3aru6ioi (momepnoi) ocoOu, BU3HAUEHI BIAMOBITHO 10 3aKOHY
VYkpainu «[Ipo nenciiine 3a0e3neueHHs 0ci0, 3BIIbHEHUX 3 BIHCHKOBOT CITYK-
0u, Ta JAESKUX 1HIINX 0Ci0».

Cucrtemuuii ananiz nonoxenb 3axkony, [locranoBu Kabinery MinicTpiB Ykpainu

Ne 168 Ta HopM kH. 6 LluBineHOTO KOAEKCY Ykpainu (naii 3a TekctoMm — LIK) 3 ypaxy-
BaHHSM HalpalloBaHb MMPAaBOBOI TOKTPUHH JIO3BOJISIE JIWTH BUCHOBKY, 1110 OHOPA30Ba
TPOIIIOBa OTIOMOTa y pa3i 3aru0esti BIHCHbKOBOCITYKOOBITS Ma€ TIPABOBHH PEKUM, Bil-
MiHHHH BijI ciammuHy. Lle 3yMOBIICHO 1171010 HU3KOK OOCTaBHH:

1. OTpumyBaui JOCIIKYBAHOT JOTIOMOT'H, Ha BIJIMIHY BiJl CIIAJIKOEMIIIB, HE HA0Y-
BalOTh O0OOB’SI3KIB TIOMEPIIOTO BIHCHKOBOCTY)KOOBIISI Ta HE 3000B’3aHI MMOBIIOMIISTH
KPEIUTOPIB PO CMEPTh OCTAHHBOTO B mopsAky 4. 1 cT. 1281 1[K.

CayuiHoro BUAA€EThCS MO3UIIis, BUcioBieHa Bepxosaum CynoM y 1. 45 [TocTrano-
B Bix 10.05.2024 p., 1110 32 CBOEIO IPHUPOAOI0 OJHOPA30Ba IPOIIOBA JOIIOMOTa y pasi
3arubeni (cMepTi) BiCHKOBOCTYKOOBILSI Ma€ KOMIICHCATOPHHUI XapakTep 1 CpsMoBa-
Ha MarepiajibHO MiATPUMATH, HACKUIBKH 1Ie MOXKIIMBO, WIEHIB ciM’1 (0aThKiB, TITEH,
JIPY’)KAHY) Ta YTPUMAHIB 3arHOJIOTO BifiCHKOBOCIYXOOBIIS IMicIsi BTpaTH OMU3BKOL
JONUHY (TOyBabHUKA) [§].

VY cBolo uepry, pyHKIIOHabHE TPU3HAYSHHST HOPM CITaJIKOBOTO MpaBa MOJIArac y
3a0e3IedeHHi MOCMEePTHOTO ITepexo Ty MpaB Ta 000B’sI3KiB BiJ] OMHIET 0COOH J0 HIITUX.
Tum caMuM A0CATAETHCS CTa0IBHICTh MAHOBHX BIJIHOCUH, 30KpeMa uepe3 3aKpirie-
Hy y 4. 5 ct. 1268 LUK ropuanyny (hikiiito 3BOPOTHOT CUIIK IPUHHATTS criaAinHu. Tax,
HE3JIC)KHO BiJl Yacy MPUUHATTS CHAAIINHA BOHA HAJICKUTH CIAIKOEMIICBI 3 Hacy il
BIIKPUTTA. 3aCTOCYBaHHS LLOTO MIPAaBUJIa Ma€ BKpail BayKJIMBE 3HAUCHHS 7151 OXOPOHHU
MIPaB CIAJIKOEMIIIB, aJKE Y pa3i MPUUHATTSI HUMH CIIA IIIMHA BOHH HaOyBalOTh IpaBa
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HE JIMILIE HAa MailHO, BUSIBJICHE B MOMEHT NIPUNHATTA CHAAUIMHU, ajleé i Ha MaifHoO, 1110
OyJ10 B HAsIBHOCTI B JICHb CMEPTI CTIAIKOIABIIS, aJI€ 3 THX UM IHITUX IPUYNH BUSBUIOCS
y BOJIOZIHHI TPETHO1 0COOH.

2. IIpaBo Ha OTpUMaHHS OHOPA30BOI [POIIOBOT JIOIIOMOTHY y pa3i 3aru0eli BiHChKo-
BOCITY)KOOBIIS 3MIHCHIOETHCS MTPOTATOM TPHOX POKIB 3 JTHS BUHUKHEHHS TAaKOTO TpaBa,
110 OB’ sI3aHe 3 JaTOI0, 3a3HAUCHOI0 y CBIIOLTBI po cMepTh ocobu (ab3. 8 m. 2 Ilocra-
HoBu Kabinety MinictpiB Yipaiau Ne 168).

Hamporn, y k1. 6 LIK Bu3HaYeHwuil iHIINI TOPSAIOK 3/1iICHEHHS TIpaBa Ha CIa/IKYy-
BaHHsI. 3a 3arambHUM TpaBuwiioM cT. 1270 1IK ocoba Moxe MPUIHATH CHIaANIMHY 200
BIZIMOBUTHUCS BiJ| Ti PUAHSTTS MPOTATOM IIECTU MICSIIB 3 JTHS CMEPTI CIaJKOAaBIIs
(oromorieHHs Horo moMepiuM). 3a BiJICYTHOCTI CITaJKOEMITIB 3a 3aIIOBITOM i 32 3aKOHOM,
YCYHEHHS iX BiJI IIpaBa Ha CHaJIKyBaHHS, HEIIPUHHITTS HUMH CIIQIIIMHH, 3 TAKOXK BiJl-

MOBH BiJl 11 IPUIHATTS CHIAJIIMHA MOKE OyTH BU3HAHA BiTyMEPJIOIO 3a 3as1BOIO OPTraHy
MICIIEBOTO CaMOBPSAyBaHHS, KPEIUTOPIB CIIAIKONABI, BIACHHUKIB 200 KOPHUCTYBadiB
CYMDKHUX 3€MENIbHUX JUISTHOK, IIO TOJA€THCS 0 CyMy IICIs CIUIUBY OIHOTO POKY 3
4acy BIIKPUTTS CTIQ/IIIIUHH.

KpiM Toro, BuIIaTa omHOPa30BOi JOIIOMOTH 3IIHCHIOETHCS O0€3 3BEpHEHHS 10 HOTa-
piyca, ToOTO Oe3 HeoOXiTHOCTI 3aBEJICHHSI OCTaHHIM CIaJIKOBO1 CIIPaBH Ta BUJIA4i CBiI0-
LTBA IPO MPABO Ha CMA/ININHY.

3. Oco0Owu, HaaIeHI TPaBOM Ha OTPHUMAaHHS OJXHOPA30BOi TPOIIOBOI TOTIOMOTH HE
301raroThCs i3 KOJIOM CIIaJIKOEMIIB 32 3aKOHOM TepiIoi yepru. Tak, apyxuHa Ta 0aTb-
KM BIFCHKOBOCITYKOOBIISI BIJIHECEHI JIO MIEPIIIOT YePru, MPOTe KiHKA (YOJIOBIK), 3 KOO
(3 axMM) 3arubna (momeprna) ocoda MPOKUBAIM OHIEIO CiM’ €10, ajie He TiepedyBan y
001 Mk co00t0 abo B OyIb-SIKOMY iHIIOMY HITIO01 — 10 YETBEPTOl, a yTpUMaHIi —
B3arasi 1o I’ siTol Yepru CIaAKOEMIIIB 38 3aKOHOM.

[pu boMy B 3aKOHI MICTUTBCS 3aCTEPEKEHHS TIPO Te, M0 yTPUMAHII 3aru0Ioi 0coon
BU3HAYAIOTHCS BiANOBIIHO 110 3akoHy Ykpainu «IIpo neHciiiHe 3a0e3nedeHHs ociO, 3Bib-
HCHUX 3 BIHCBHKOBOI CITy>KOH, Ta JesSKKX 1HIIMX 0cio» Bix 09.04.1992 p. Ne 2262-XI1I, 3rifH0
3 SIKUM WIEHH CiM 1 IIOMEPIIOT0 BBAKAIOTHCS TAKFIMH, 1110 TiepeOyBaiy Ha MOro yTpUMaHHi,
SIKIIIO BOHM Oy/IM HA Oro MOBHOMY yTpHMaHHI a00 OJep KyBajii BiJl HBOTO JIOIIOMOTY, SIKa
Oyra JyIsl HUX MOCTIHHUM 1 OCHOBHHUM JIKEpesioM 3aco0iB 710 icHyBanHs (cT. 31). OnHak, 3a
npaBmwioM 4. 2 ct. 1265 1K yTprMaHIieM BBaXXaeThCsl HETIOBHOIITHS 200 Herparies/iarHa
oco0a, sika He Oysa 4iIeHoM ciM’1 criajKoaBIy, ajle He MEHII SIK I1SITh POKIB OfleprKyBaJia
BiJl HHOTO MarepiajbHy JOIMOMOTY, 10 Oyia Juist Hel €quHUM a00 OCHOBHHM JKEPEJIoM 3a-
co0iB 10 icHyBaHHs. TOX MPaBOBHIA CTATYC YTPHIMAHIL SIK CyO €KTa MpaBa Ha OTPUMAaHHS
O/IHOPA30BOI I'POLIOBOI IOTIOMOTH T CIHAJIKOEMIIS 32 3aKOHOM IT°ITOi Yepry He 301raeThesl.
B neprromy Bunaaxy 1o yrpuMaHIliB HAJIEXKATh 0COOH, SIKI € YJIEHOM CiM’1 TOMepIIoro He-
3aJIeKHO BiJl CTPOKY, IPOTSITOM SIKOTO Ha/IaBasacs IOMOMOra. Y IpyroMy — yTpUMaHelb He
€ YJICHOM CiM’1 CTIa[IKOZIaBIsI Ta MA€ OTPUMYBATH Bil OCTAHHBOIO MarepialibHy JAOMOMOTY
YIIPOIOBXK IOHAWMEHIIIE 1T SITH POKIB JI0 Yacy BIIKPHUTTS CIIaIIIUHH.

Bimemm Toro, okpeMi kaTeropii 0ci0 B3araii 1mo30aBJIcHi MpaBa Ha OTPUMAaHHS TaKOi
noromoru. Mierhes, 30KpeMa Impo TpoMajsiH pociiickkoi (eepanii a6o pecrryOmiku 6i-
JIOpYyCh Ta 0ci0, SIKi NOCTIHHO MPOKUBAIOTH HAa TEPUTOPISIX IIUX KPaiH, 0ci0, sIKi 3aCy/pKe-
Hi 3a Iep KaBHY 3pajty, KoabopariiHy AisuTbHICTh, TOCOOHUIITBO JepiKaBi-arpecopy.

Xoua y 4. 2 cT. 164 3akoHy MICTUTBCSI 3aCTEpEKEHHS MPO Te, II0 OJHOpPAa30Ba
IPOIIIOBA JOMOMOTI'a He PU3HAYAETHCS 0CO01, IKa yMUCHO 1030aBHIIa )KUTTS YU BUMHUIIA
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3aMax Ha ocoOy (0ci0), sika (siki) Mae (MarOTh) BIAMOBIIHO JI0 I[LOTO 3aKOHY IPaBO Ha
MPU3HAYCHHST Ta OTPUMAHHS OJJHOPA30BOI TPOIIOBOI JIOIIOMOTH, a00 MPUTATaIacs Jio
aJIMIHICTPaTUBHOI UM KPUMIHAIBHOI BiAMOBIAILHOCTI 32 BUMHEHHS [TPABONIOPYILICHHS
11010 3aru010i (IMoMepsI0i) 0COOH, 3a PILICHHSM CYJ1Y, SKe Ha0pasio 3aKOHHOT CHJIH.

YV npusHadeHHI Ta BUTUIATI OMHOPA30BOi TPOIIOBOI JOIIOMOTH MOXKE OYTH BiIMOB-
JieHo a0o ii BUTIaTa NpUInuHeHa Y4 NpU3yIHHEeHa 0c00i, 1010 SIKOT PIIICHHSIM CYAY, SKe
Ha0paso 3aKOHHOT CHJIM, BCTAHOBJICHO (DaKT YXWIISTHHS BiJl BAKOHAHHS 00O0B’SI3KY IL[0/I0
yTpUMaHHS 3aruoi1oi (ToMepsioi) ocodu 3a i JKUTTSL.

Tox (yHKIIOHATBHO 3MICT 4. 2 cT. 164 3aKoHY Ma€ CXOXKICTh i3 MOJOKESHHSIM
ct. 1224 11K 111010 ycyHEHHS Bij ITpaBa Ha CIIaKyBaHHI.

4.V 3axoni, a Takox y [locranosi Kabinery MinictpiB Ykpaiau Ne 168 He BxxuBa-
€THCS TEPMIHOJIOTIS CIIAJIKOBOTO MpaBa. Tak, ocodu, sIKi HaJiJIeHi IPaBOM Ha OTPUMAaHHS
OJTHOPA30BOI TPOIIOBOI IOMIOMOTH, HEe TOWMEHOBAHI SIK CIAIKOEMITI, Yac CMEpTi 4u 3a-
rubeT BiHCHKOBOCTYKOOBIIS HE TIO3HAYAETHCS SIK Yac BIAKPUTTS CIIQAIIHHH TOIIO.

5. Cknaa cnaJIIMHN BU3HAYAETHCS HA Yac BIAKPUTTS CIIALIMHH Ta OXOIUTIOE JINIIIE
Ti ipaBa Ta 000B’sI3KH, HOCIEM SKHUX OyB CIaaKoAaBelb 3a )KUTTS. [Ipo HanekHICTh paB
Ta 000B’s3KIB CITaJKOMABIICBI HA MOMEHT HOTO cMepTi 3a3HavdaeThes B ¢T. 1218 1IK Ta
BU3HAETHCS B IOPUAMYHIH JtiTepatypi [9, c. 48], 1 came 1151 03HaKa 103BOJIsE KBaJIiiKyBa-
TH NIEBHY CYKYITHICTh MIpaB Ta 000B’SI3KIB SIK CIIA/IIIHMHY.

Y cBotO Uepry, Ti mpasa Ta 000B’S3KH, 1[0 BHHUKAIOTH Y 3B S3KY 31 CMEPTIO 0CO-
O, IPYHTYIOTbCS Ha IHIIMX MiJCTaBaX, a TOMy HE MOXYTb BH3HABAaTHCS €JIEMEHTa-
MU CKJIaJly CHaAlIUHKA. Takuil miaxiz 3yMOBJICHUH €10 YHIBEPCAILHOTO CIIAKOBOTO
MPaBOHACTYIHUITBA, II0 € METOJOJIOTIYHOI0 3acajiol CHaJKOBOro mpasa. [IpaBo-
HACTYMHHUITBO UTIOCTPY€E TMOCMEPTHHUH PyX MpaB Ta 000B’s3KiB 0COOHM, BU3HAYAIOUU
X IopuIM4YHy J0II0 Ta 3MiHy cy0’ekTa-HOCis. CyTHICTh YHIBEPCAIBHOTO CIaIKOBOTO
MIPaBOHACTYITHUIITBA CTAHOBUTD TEPEXiJI IIpaB Ta 000B’SI3KiB BiJl CITaIKOABIIS 0 HOTO
CHaJKoeMIIB. Y cyyacHii MpaBOBil JOKTPUHI NMPAaBOHACTYMHHIITBO PO3IVISIAETHCS
MEePEeBaKHO B KOHTEKCTI MIOBHOT 3aMiHU OJJHOTO 3 YYaCHHUKIB ITPABOBIIHOIICHHS, TOOTO
B aCTIEKTi IPUITMHEHHS ITPaB y TOBHOMY 00CS3i B OTHOTO Cy0 €KTa, i iX BHHUKHEHHSM
y 1HIIOrO B TakoMy  00cs3i [10, c. 222].

Tomy BU3HAUAJILHUM B aCIeKTi JOCIIIKYBaHOI POOJIEMATHKH € HAJISKHICTH BiJIIIO-
BIJTHUX ITpaB Ta 000B’SI3KiB CITaIKOAABIIIO 32 KUTTA. J{0aTkoBO Taki mpaBa Ta 000B’SI3KH
HE TIOBUHHI MPUITUHUTHUCS BHACIIOK CMEpTi iX HOCIs 4epe3 ocoOucTuii xapakrep. Y
3B’SI3KY 3 IIMM, [IpaBa Ta 000B’SI3KH, sIKI BAHUKIIH ITiciisi a00 BHACHIAOK CMepTi ocodu, 3a
CBOEIO MIPUPOJIOIO HE € CIAJIKOBUMH Ta MAIOTh 1HIIUIA TIPABOBHI PEKUM.

Hamnpukiazn, He MOXKHa BBa)KaTH CNIaIKyBaHHSIM OZIEpyKaHHS CTPaxoOBOI BUILIATH 3a
JIOTOBOPOM CTpPaxyBaHHS JKUTTS, YKJIQJICHOTO CTPAaXyBaJIbHIKOM Ha KOPUCTh BHTOJOHA-
OyBaya. CTpaxoBa BUILIATa B TAKOMY Pa3i HE BXOIUTh JI0 CKJIATy CITAIIIMHU, a TIPABO Ha
il oTpUMaHHS HaJISKUTh OE3MOCEPETHRO 0CO01, BKa3aHil y IOTOBOPI CTpaxyBaHHS.

Kpim Toro, €. O. P160koHb MpaBUIBHO HATOJIONIYE, 10 Y CHAJKOEMINB Y CHITY
(hakTy cMepTi CrIagKoAaBIs MOXKYTh 3’ ABISATHCS 000B’SI3KH, SIKI HE HAJIEKAIH CaMO-
My CHaJIKOJABIIEBI 1 3 OIISAY Ha L€ HE MOXYTh BUCTYNaTH 00’ €KTOM CIaJKOBOTO Ha-
CTYMHHUITBA. TaKUMHU aBTOp Ha3UBa€ 000B’SI3KK CIAJKOEMIIIB BiIIIKOAYBaTH BUTPATH
Ha nmoxoBaHHs crafkoaasIs (ct. 1232 1K), Ha 0XopoHyY Ta YIIpaBIiHHS CIIa IIIHHOI0
(4. 4 ct. 1283 LK, 4. 3 ct. 1285 LK), Ha BigmkoayBaHHs GaKTHUYHUX BUTPAT 1 OMJIaTy
nocnyr BUKOHaBI 3anoBity (cT. 1291 LK) [11, c. 283].
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3BakarouM Ha BUKJIAJICHE, OJIHOPA30Ba I'POIIOBA JIOTIOMOTra B pa3si 3aru0eli BiiChKo-
BOCIIY>KOOBLISL HE € €JIEMEHTOM CKJIaJy CIIaJIINHU, HA0yBaEThCS poiruyaMy abo wieHa-
MU CiM’1 3ari0II0ro BIEpIle Ta BUKOHYE KOMIICHCATOPHY (PYHKITIFO.

29.12.2023 p. onybnikoBano 3akoH Ykpainu «IIpo BHECEHHS 3MiH 70 JIESIKHUX 3a-
KOHOJIaBYMX aKTiB YKpaiHH IOIO0 MPU3HAYCHHS 1 BUTUIATH OJHOPA30BOI TPOIIOBOI J0-
riomoruy» Bix 09.12.2023 p. Ne 3515-1X, sskuM BCTaHOBJICHO, IO BilICBKOBOCITYKOOBIIFO,
BilicbkOBO3000OB’s13aHOMY 200 pe3epBicTy, SIKM NMPU3BaHWI Ha HaB4albHI (a0 Tepe-
BipOYHi) Ta cremiaibHi 300py Yn IS TIPOXOKEHHS CITy)KOU Y BIHCHKOBOMY pe3epBli,
HaJlaHO TPaBO CKJIACTH B MUCBMOBIH JOBUIBbHIN (opMi 0COOMCTE PO3MOPSIKECHHS Ha
BUITAJI0K CBOET 3arudeni (CMepTi) mpo BUILIATY OJJHOPA30BOi IPOIIOBOI IOIIOMOTH 0c00i
(ocobam) 3a ioro BHOOPOM, BU3HAYUBIIIH PO3MIP YAaCTKH TaKHMX OCI0 Y BiACOTKAX.

CropaBxHICTh  MIANUCY  BIMCBKOBOCITYXOOBIsl  30poitnnx Cun  YkpaiHu,
BilicbKOBO300OB’sI3aHOT0, pe3epBicTa, SKUI PU3BaHUI HA HABYAILHI (200 TIepeBipoYHi)
Ta CIIeIialibHI 300pH 41 /IS TPOXOKEHHS CITYy>KOH y BIHCHKOBOMY pe3epBi, Ha ocoduc-
TOMY PO3NOPSIKEHH1 3aCBiIUy€e KOMaHIUpP BIHCHKOBOI 4acTHHM ab0 HOTapiyc.

Opurinana 0coOUCTOTO PO3MOPSKEHHST 30epiracTbes y BIAMOBIIHUX PaiOHHUX
(MiCBKHX) TEpUTOpiaTBbHUX IICHTPAX KOMIUICKTYBAaHHS Ta COIiadhbHOI MIATPHUMKH 3a
MiCIIeM peecTpalii MiCIsl MPOXKUBAaHHS a00 3a MicLleM NpU30BY (IPUHHATTA) HA Bild-
CBKOBY CIYXOy Takoi 0coOH, SIKIO TaKuil PU30B (TIPUHHATTS) Ha BIHCHKOBY CITYXK-
Oy 3miiicHIOBaBCS (3MIMCHIOBAIOCS) HE 3a MICIIEM peecTparlii MICIl TpOKHBAHHS
BiliCEKOB03000B’s13aHOT0 200 pe3epBicTa.

3a HasIBHOCTI 0COOMCTOrO PO3MOPS/HKSHHS TPABO Ha ITPU3HAYCHHS Ta OTPUMAHHS O/
HOPAa30BOi I'POIIOBOI JOIIOMOTH MalOTh 0COOM, HAa KOPHCTB SIKMX CKJIAJICHO TaKke 0COOHCTE
PO3HOPSIDKEHHSL, Y PO3MIpi YaCTKH, BU3HAYECHOI B TAKOMY PO3HOPSDKEHHI Y BiJICOTKAX.

Coin 3BaKaTu, 10 OCOOMCTE PO3MOPSIKCHHS BICHKOBOCIYKOOBIIS, BIHCHKOBO-
3000B’s13aHOTO a00 pe3epBicTa Ha BHITAIOK CBOET 3aruoerti (CMepTi) PO BHUILIATY OTHO-
Pa30BOi IPOLIOBOI JOOMOTH HE BH3HAYA€ETHCS B IIbOMY 3aKOHI a00 B iHIIOMY HOpMa-
TUBHOMY aKTi SIK «3aroBiT». To)X BUHUKAE TIUTAHHS TPO HOTO MPaBOBY MPHUPOLLY, TIepe-
JyCiM y YaCTHHI TOTO, YH € JIOCITIIPKyBaHe PO3NOPSHKEHHS 0COOIMBUM BHIOM 3aITOBITY.
3rigHo 3i ct. 1233 LK 3anoBiToM € ocoOucTe po3nopspkeHHs (Hi3udHOi 0cOOM Ha BH-
najok cBoei cmepti. L pediniiss, Ha neprmii MO, TO3BOJISIE BiHECTH 0COOUCTE
PO3MOPSDKEHHS PO BHIUIATY OJHOPA30BOi TPOIIOBOI JOIIOMOTHW 10 3amoBity. [Ipore,
SIK CIIPaBEIUIMBO 3a3HAYAETHCS y MPABOBIM JOKTPHUHI, 3aOBIT BUCTYNAE FOPUIUYHIM
(hbakToM, SIKUI MOPSIT 3 THIIUMU €IIEMEHTaMHU FOPUINYHOTO CKIIAY € IiICTABOK BUHUK-
HEHHS caMe CIIaJKOBOTO mpaBoBigHomeHHs [12, c. 136]. Tomy mMaifHO, CTOCOBHO SIKOTO
3aI0BIT CKJIaJa€ThCsl, HABITh AKIIO HIETHCS MPO «BCE HaJle:KHE 0Co0i MaifHO, 3 4Oro O
BOHO HE CKJIIaiocst Ta Jie 0 BOHO HE 3HAXOAMIOCHY, MICIsl CMEPTI 3aroBiga4ya Ha0yBae
IIPaBOBOTO PEKHUMY CIAJIIIMHU, a 3MICT 3allOBITY peryimoeThest Hopmamiu Tir. 85 LK. 3o-
KpeMa, 3aIoBi[a4 MOJKE BCTAHOBHTH B 3aIIOBITi YMOBY, 3aITOBiIaIbHUI Bi/IKa3, MOKJIACTH
Ha CIaJIKOEMI 1HII 00OB’SI3KH, TIPU3HAYMTH BHKOHABIIS 3aroBiTy Tomio. Kpim Toro,
3aKOH HaJa€ MPaBOBY MOXKJIMBICTB MOPYHOKIO CKITACTH CIUTHHHAN 3aITOBIT.

Ocobucre po3nOpsAKEHHs BiICHKOBOCITYKOOBLST 11030aBJI€HE TaKUX BIIACTUBOC-
Teil. BOHO HEe MO)ke MICTUTH IHIIMX PO3MOPSKEHb, HDK MPHU3HAYCHHS OTPHUMYBaUiB
rpomoBoi 1ormoMoru. [IpuaoMy cripaBKHICTh MiANICY BiIICHKOBO300OB’ SI3aHOTO YH pe-
3epBicTa 3acBiUye JMIIe KOMaHUP BiliCbKOBOI yacTHHHU abo HoTapiyc. Hanporu, y LIK
MICTUTBCS TIEPEJTIK ITUPOKOTO KoJla 0Ci0, HA/IIEHUX TPaBOM ITOCBIAYYBaTH 3arlOBIiTH —
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Hotapiyc (cT. 1248), mocamoBa ocoda opraHy MiClIEBOro caMmoBpsityBaHHs (cT. 1251),
1HIIIa TIOCA/I0Ba, CIIy)00Ba ocoda (ct. 1252).

Xoua PO3MOPSILKEHHSI BIHCHKOBOCITY)KOOBLISI Ma€ M MEBHI CHUIBHI PUCH 13 3aIOBITOM.
Vnethest po BCTaHOBIIEHY Y CT. 16 3aKoHy 3a60pOHY PO3TOMOLIYBATH 3MiCT OCOGHCTOTO Po3-
TIOPSIKESHHS IO BCTAaHOBJICHHS (haKTy 3aruoei (CMepTi) 0coOH, sika HOTo CKITaia, mo (haKkTHd-
HO TOTO’KHE TAEMHUII 3amoBiTy. Tak camMo HoTapiyc, iHIIIa OcaioBa, CIyx00Ba ocoda, sKa
TMIOCBI/TUYE 3aIOBIT, CBIIKH, a TAKOXK (hi3nuHa 0co0a, sIKa ITiIIUCYE 3aroBIT 3aMICTh 3aIl0Bi1a4a,
HE MaloTh TIPaBa JI0 BIIKPUTTA CIA IIIFHA PO3TOJIONTYBATH BiIOMOCTI 10710 (DaKTy CKIIaIeHHS
3aI0BITY, HOTO 3MiCTY, CKacyBaHHS a0o0 3MiHHM 3aroBiTy (cT. 1255 LIK).

MoskHa MIPOBECTH TMEBHY aHAJIOTIIO MTPaBUiia MPO 000B’I3KOBY YaCTKY Y CIIaIIIMHI
(ct. 1241 LK) i3 monoxkeHHAM CT. 161 3akoHy, 3TiHO 3 SIKMM, HE3aJIEKHO Bifl 3MICTY
0COOMCTOTO PO3MOPSKEHHS, TPAaBO Ha MPU3HAYCHHS Ta OTPUMAHHS OJHOPA30BOi IPo-
IIIOBOT IOTIOMOTY MarOTh MaJIOJIITHI, HETTOBHOJIITHI, TOBHOJIITHI HENpaIle31aTHI JITH, He-
Tpare3raTHa BIoBa (BOiBEIb) Ta Hepare3naaTHi 0aTbku 3aruoiroi (moMepsioi) ocodu y
posmipi 50 BifICOTKIB YacTKH, sIKa HaJIeKana O KOOKHOMY 3 HUX Y pa3i NpU3Ha4YeHHs 1 BU-
TUIATH OJIHOPA30BOI I'POIIOBOT JOTIOMOTH 32 BIICYTHOCTI 0COOMCTOTO PO3IOPSIKECHHSI.
[IpoTe cTocOBHO 000B’3KOBOI HACTKH y criaamtuHi B a03. 2 4. 1 ct. 1241 LK 3akpimieHa
MOXKJIMBICTD 3MEHILICHHS 11 PO3MIpy 3a PILIEHHAM CYLY, 10 HE MOXE 3aCTOCOBYBATHCS
JI0 0COOMCTOTO PO3MOPSKEHHSI BIHCHKOBOCTY>KOOBIISl HA BUIAJIOK 3aru0eri.

Ha nanry mymKy, 3a CBOEIO CYTHICTIO JOCIIDKYBaHE PO3HNOPS/UKEHHS Ma€ IEBHY
CXOXICTB 13 PO3NOPSIKEHHIM BKIaAHUKa 0aHKY ((hiHaHCOBiH ycTaHOBI), IO yperybo-
Bate 4. | ct. 1228 1IK Ta anamoriuHo He € BUIOM 3anoBity. Tak, oOuaBa i po3nopsi-
JDKEHHSI CTOCYIOTBCS JIMIIE TIEBHUX KOIITIB i HE MOXYTh OXOILUIIOBaTH iHIIOTO MaifHa
ocobwu, sika ix BunHs€. KpiM TOro, mpaBoM MOCBiUYBaTH Il pO3MOPSHKEHHS HaIiJICHO
oOMexeHe KOJIo 0ci0, 10 SIKUX He HaJeXaTbh I0CaJ0Bi, CIIyKOOBI 0COOH, BU3HAYEH] Y
cT. ct. 1251, 1252 11K, 10 TOBHOBA)KEHb SIKMX BIJHECCHO IOCBIIUYECHHS 3aITOBITIB. SIK 1
PO3MOPSIKEHHS! BIICBKOBOCITYKOOBIISI, 3MICT PO3MOPSIKEHHS BKIIATHUKA OOMEXKY€Th-
Csl JIMIIE MPU3HAYCHHSAM OCOOH, SIKIM BHILIa4yBaTUMEThCS BKJIAJ, 1 HE MOXKE MiCTHUTH
IHITII 3aITOBiAATbHI PO3MOPSKEHHS, 3aKpituieHi y 1. 85 LK.

BucnoBkn i nponosunii. [IpaBose perymtoBaHHsI 0OAHOPA30BOI IPOIIOBOT TOTTIOMO-
T'H y pasi 3arudeni BiiChKOBOCIYKOOBIISI Ma€e OyTH Y3rofKeHE MK OKpEMHUMH HOpMa-
THBHO-TIPAaBOBHMH aKTaMH IIIIXOM YCYHEHHS IEBHHX CyINEpPEYHOCTEH, 10 HeraTuBHE
BIUIMBAIOTH Ha 311HCHEHHS PaBa Ha OTPUMAaHHSI i€l TOTOMOTH.

OnHOpazoBa rpolIoBa A0MOMora y pasi 3arubenti BiiCbKOBOCTYKOOBIIS HE € elie-
MEHTOM CKJIQJy CTIaJIIIMHH, [0 BiIKPHIIACS TiCIs HOTO cMepTi, HaOyBaEThCS pOANIAMU
a00 wieHamu ciM’1 3arud0ro BIiepie. YMOBHU NPU3HAYCHHS Ta O30aBICHHS JOCILIKY-
BaHOT JIOTIOMOTH YHEMOYKITUBIIFOIOTH 3aCTOCYBAaHHSI KOHCTPYKIIiT YHIBEpCAIBHOTO CIIa/I-
KOBOTO TIPABOHACTYITHHUIITBA JI0 ii HAOYTTSI.

Taka rpolmioBa J0moMora Ma€ KOMIICHCATOPHUM XapakTep, OCKUIbKU CIIPSIMOBaHa
Ha Te, 100 MarepiajJbHO MIATPUMATH WIeHIB ciM’1 (0aThKiB, JiTel, IPyKHHY) Ta yTPHU-
MaHIIiB 3aru0JI0T0 BiCHKOBOCTY KOOBIIS MiCIISE BTPATH ONN3BKOI JIIOAUHH.

Oco0ucTe po3MOpPSIKEHHST BIHCHKOBOCITYKOOBIISI Ha BUIAJOK CBOEI 3aruOeni
(cMepTi) PO BHILIATY OJAHOPA30BOI TPOIIOBOI JOIMOMOTHU IMEBHIA 0CO0I HE € BUIOM
3armoBiTy. 32 CBOEIO CYTHICTIO II€ OCOOMCTE PO3MOPSKCHHS HAOIMKEHE 0 PO3IO-
PSUDKEHHS BKJIagHUKa OaHKY ((iHAHCOBiM yCTaHOBI) Ha BUMAIOK CBOET CMEPTI, LIO
Bru3HaveHe y 4. 1 ct. 1228 I[K.
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LEGAL NATURE OF SINGLE CASH AID
IN THE CASE OF THE DEATH OF A MILITARY SERVANT

Summary

The article is devoted to the clarification of the legal nature of one-time monetary
assistance in the event of the death of a serviceman, as well as the corresponding
personal order regarding this assistance in the event of his death. It is a well-founded
position that such assistance is not an element of the composition of the inheritance,
taking into account its specific features. Thus, unlike the heirs, recipients of the aid under
investigation do not acquire the duties of a deceased serviceman and are not required
to notify creditors of the latter’s death. In addition, the right to receive a one-time cash
benefit in the event of the death of a serviceman is exercised within three years from the
date of the emergence of such a right, which is related to the date specified in the person’s
death certificate. Recipients of one-time cash assistance do not coincide with the circle
of heirs according to the law of the first order. It is emphasized that the terminology of
inheritance law does not apply to such assistance. In particular, persons who are entitled
to receive a one-time cash benefit are not named as heirs, the time of the death or death
of a serviceman is not indicated as the time of the opening of the inheritance, etc.

The right to receive the researched assistance arises as a result of the person’s
death, which makes inheritance impossible in this case. The essence of universal legal
succession is the transfer of rights and obligations from the testator to his heirs.

It is emphasized that the one-time monetary assistance in the event of the death of a
serviceman has a compensatory nature, which is aimed at materially supporting family
members (parents, children, spouse) and dependents of a deceased serviceman after the
loss of a loved one.

A military serviceman’s personal order to pay a one-time cash benefit to a certain
person in the event of his death (death) is not a type of will. In its essence, this personal
order is close to the order of a depositor of a bank (financial institution) in the event of his
death, which is defined in Part 1 of Art. 1228 of the Civil Code of Ukraine.

Keywords: inheriting, inheritance, testator, martial law, natural person,
compensation for losses, compensation for damage, property.
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OCOBJHUBOCTI MYBJIYHOI JIIEH3I IK ®OPMH
PO3NOPSI)KAHHS MAMMHOBAMH ITPABAMHU HA OB’€EKTH
CYMIJKHUX ITPAB 3A 3AKOHOJIABCTBOM YKPATHU

Jlana HaykoBa CTarTs MPUCBSUCHA PO3IIISAY OCOOIMBOCTEH MMyOIiuHOT TiLeH3i] IK
(hopmu po3NOPSKAHHS MallHOBUMH ITPaBaMHU Ha 00’ €KTH CYMIXHHX TIPaB 3a 3aKOHO-
JTAaBCTBOM YKpaiHu. Po3TIsAm MpOBOAWTHCS IIISIXOM CITIBCTABICHHS JIICH31T Ta JIIICH-
31iHOTO JIOTOBOPY, JIIIEH31i Ta MyOIiYHOT JileH3ii, myOaiuHo1 JTiieH3ii Ta JieH31iHOT0
JIOTOBOPY, & TAKOXK PO3MISIY OCOOIUBOCTEH MyOIiuHOI JIIeH311, BPaXOBYHOUH OCOOIH-
BOCTI IMMPABOBOI IPUPOAH 00’ EKTIB CYMIKHUX TIPaB, 30KpEeMa TaKOTO 00’ EKTY SIK ITpOrpa-
Ma OpraHizaiiii MoBJIeHHs. YoMy BUHHKIIA HEOOX1IHICTh JOCTIINTH yOIiUHY JIIIEH310
K (OpMy PO3NOPSKAHHS MalHOBHUMH TpaBaMH Ha OO €KTH CyMIXKHUX ITIpaB came
IIUISIXOM  CTIBCTABJICHHS 3 JIICH3IE0, JIIEH3IMHNM goroBopoM? JlaHa HeoOXimHICTH
BUKJIMKaHa HEOOXiJHICTIO MPaBUIBHOTO PO3YMIiHHS MPAaBOBOI MPUPOAU AaHOI HOpPMHU
PO3MOPSIKAHHS, B TOMY YHCIII, SIK CIiJ] pO3IISAaTH Jany (GopMy pO3MOpsIHKaHHS — SIK
OMHOCTOPOHHIHN MPaBOYMH, UM K JTBO-/0aratocTopoHHiil mpaBounH? Tak, HE ITUBIS-
YHCh Ha JIOCUTH NOLINPEHY MO3ULII0 B HAyKOBIM JiTEepaTypi, 1110 myOsivHa JIieH3is, TaK
caMmo SIK 1 JIILIEH31s € OJTHOCTOPOHHIM IPABOYMHOM BBAKAEMO, 110 BCE 3K TaKH MyOJIiuHa
JIIIEH31s € (GOPMOFO JIIIEH31MHOTO TOTOBOPY, HE BUIOM JIICH311 1 HE OMHOCTOPOHHIM
IIPaBOYMHOM, OCKUIBKH 3 aHAIII3y JIIF0YOT0 3aKOHO/IABCTBA HAIIOI JepKaBH (Ha sIKe MU
MOCHJIAEMOCS Y 3MICTI CTaTTi) MM MOXXEMO OauuTH 3000B’SI3aHHSI, 1[0 BUHUKAIOTH Y
JIiTIeH31aTa, B TOMY YHCI i3 BUKOPUCTAHHS HATAHOTO 00’ €KTY MpaBa iHTEICKTYaTbHOI
BJIACHOCTI, B TOMY YHCJIi 1 CyMIKHHMX IPaB BU3HAYEHUM CIIOCOOOM, Y BU3HAYEHi CTPO-
KM, 3 BHECEHHSM TIIaTH (SKIIO 1Ie IepeadadeHo yMOBaMH JJOTOBOPY) 32 BUKOPUCTAHHS
3a3HaueHOro 00’ekTy. ToOTO, BOJNICBHUSBICHHS, IO XapaKTEPHE y BHITAIKY OITHOCTO-
POHHBOTO TIPABOYUHY JIMIIIE JIJISl OJHIET CTOPOHH, 32 3araJIbHUM TPABUIIOM, Y BUIIAJIKY
1 myOniyHOT JineH3ii, 1 JineH3ii 3ycTpiuaeThCs 3 BOJCBHUABICHHIM 1 3000B’I3aHHAMH
IHIIIO1 CTOPOHH, JiiTieH3iaTa. YoMy, Ha HaII TTOTJISA/, BHHUK TAKHMH ITiX11 B YNHHOMY 3a-
KOHOJIaBCTBI IIIOZI0 TOTO, IO JIIIEH3is MOKE PO3MIISIIATUCS 1 SIK OJJHOCTOPOHHIH MPaBo-
yuH? BBaxkaemo, 1110 Takui MijXij BUHUK Yepe3 CKIIAJHY IPUPOLY PABOBIIHOCHH, IO
CKIIamaeThes y cdepi mpasa iHTEICKTyalbHOI BacHOCTI. [litficHo, BimHOCHHN Yy cdepi
IpaBa iHTEJEKTyaJbHOI BIACHOCTI MICTAThH B €001 1 MyOIiYHO-IIPAaBOBHI €JIEMEHT, aJie
YH TOIIUPIOETHCS TeH MyOIiuHO-IPaBOBHH €JIeMEHT Ha BiHOCHHH, IO BUHUKAIOThH
TIpH YKJIAAaHHI MyOIiqHOI TieHs3ii Sk GopMu po3nopsmkaHHsT MaHOBUMHE TIpaBaMU
Ha 00’ €KTH CyMKHUX nipaB? HaBpsiquum, OCKiNbKHY 110 CBOT IPaBOBil MpUpPO AaHi Bij-
HOCHHH € MTPUBATHONPABOBUMH 1 OYyIOThCSl HA IUCIIO3UTHBHUX Hadaiax [UBLILHOTO
mpaBa. ToMy, BBaKaeMo, II10 JIIIEH31s € CKIIaIOBOIO YaCTHHOIO JIIIEH31HOTO TOTOBOPY.

© H.T. Ileueposa, 2024
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JlineH3iitHMI TOTOBIP 32 CBOEIO CYTTIO OXOILIIOE 1 JIIIEH3110, 1 MyOmiyHy JineH3ito. [1y-
OxiuHa JtineHsis € popMoro JineH3iiHoTo JoroBopy. YoMy K BHHHKIA Taka (Gopma Ji-
LEH31HHOT0 JOTOBOPY K MyOmivyHa Jinen3isn? ana ¢popma BUHHMKIIA B 3B’ 53Ky 31 CTPiM-
KAM PO3BUTKOM 1H(OpMaLiiHUX TEXHOJIOTIH 1 IIJKOM BiAMOBiZae 1 moTpedam yacy, i
rmoTpedaM BOJIOAUTBINB MAHOBHX TIPaB OO TTiABHUINECHHS 000POTO3MaTHOCTI HAICK-
HUX M MaitHOBHX npaB. OcoOnMBoi akTyanbHOCTI AaHa (hopMa JIEeH31HHOTO 10TOBOPY
HaOyBae Jyisi 00 €KTIB CYMIKHUX TIpaB (BUKOHaHHS, (GOHOTpaMu, BiZieorpamMmu, mporpa-
MU OpTraHizamii MOBJICHH:). SIK 0CcOONMMBHI 00’ €KT CYMDKHHX TIPaB IOA0 SKOTO MOXKE
YKJIaaaTHcs MyOnivyHa JTiLeHsist € mporpama opraizauii MosieHHs. [lana ocoOnuBicTh
3yMOBJICHA TIO CYTi THUM, IO JaHUH 00 €KT 32 CBOEIO MPABOBOIO MPHPOIOI0 3AJIEKUTh
BiJl IepelaHiX MaHOBHX TIpaB Ha IHII 00’ €KTH aBTOPCHKOTO MpaBa i CyMIKHHUX TIPaB,
10 BXOJSATH 10 MOTO CKJIaay, a 0COONMBO, SIKIIO MaiHOBI MpaBa Ha Taki 00’ eKTH OyIu
nepesiaii TakoXK B KOPUCTYBaHHSI, B TOMY YHCIIi, 32 JIILEH31MHUM JOTOBOPOM.

Cepen 3aBaaHb 1aHoi poOOTH CITiJl BUAUINTH HACTYIIHI: TOCIIIUTH ITPABOBY IIPH-
pony myOmiunoi nineHsii Ak GopMu po3NOPSHKaHHI MAHOBHMH NIPaBaMH Ha 00’ €KTH
CYMDKHHX IpaB ILJISIXOM CITIBCTABJICHHS 3 JIILICH31€10, JIICH3IHHIUM JIOTOBOPOM, a Ta-
KO aHali3 Ta JOCIiKEHHS 0COOMMBOCTEN MPaBOBOI MPHUPOIN 00’ €KTIB CYMIXKHHX
npas, 30KpeMa MporpaMa opratizamnii MOBJICHHS y 3B 13Ky 3 0COOIMBOCTSAMH, IO MO-
KYTh BUHUKHYTH IIPH YKJIJaHH1 TyOIiuHOT JTileH3ii o0 TaKhX 00’ €KTIB.

[IuTaHHAME TOTHYHUMH /IO TIOCTABJICHOI ¥ CTATTi TEMH 3aliMalIiCs Taki BUIATHI
BueHi sk A. C. lredan, 1. B. Kpusomeina, O. M. CtapoBiT Ta iHmi.

KuirouoBi cjioBa: 00’e€kTH CyMKHUX ITpaB, MaiHOBI IpaBa, JIIEH3is, JIIeH31H-
HUH JTOTOBIp, MyOJIiYHA JIIIIEH3is, TUIIOBUH JIIEH31MHUH TOTOBIp.

IlocTranoBka mpodaemu. [lepernik hopM po3nopsmKaHHS MAaHHOBUMHU TIPaBaMH
IHTEJIEKTYaJIbHOI BIIACHOCTI, 110 HAaBOAUThCs B L{uBinbHOMY KOnekci Ykpainu (mam —
Konekc) Ta B 3akoni Yipainu «IIpo aBTopchke mpaBo i cyMiXHi TipaBay (aaii — 3akoH)
HE € IIEHTHIHUM. 3a3Ha4nMO, 1110 3T1IHO 3 TojoxkeHHsAMHU Komekcy, 1. 1 ct. 1107 Bin
BUIIISAIZIA€ HACTYITHUM YMHOM «Po3mopsiakaHHs MalilHOBUMH NpaBaMH 1HTEJICKTyallb-
HOI BJIACHOCTI 3[IICHIOEThCS Ha MiICTaBl TaKWX MPAaBOYMHIB: 1) JIEH31s HA BUKOPHC-
TaHHS 00’ €KTa MpaBa IHTEJIEKTyaJbHOI BIACHOCTI; 2) JeH3IHHUI qoToBip; 3) moro-
Bip PO CTBOPEHHSI 3a 3aMOBJICHHSAM 1 BUKOPUCTAHHS 00’ €KTa MpaBa iHTEeJIeKTyaIbHOT
BJIACHOCTI; 4) OTOBIp MPO MepeAaHHs BUKIIOYHUX MalHOBUX TIpaB iHTEIEKTyalbHOT
BJIACHOCTI; 5) IHIIWH TPaBOYHMH IOAO0 PO3MOPSIKAHHSI MaHOBUMHU TIpaBaMH iHTE-
JIeKTyaJbHO1 BIacHOCTI» [1]. 3rimHo nmpodinsHOro 3akoHy NaHWW Hepelik BUIIAAE
JIeNo iHakmie, a came 3rigHo 4. 1 ct. 48 «1. PosmopsypkanHs MaiiHOBUMH TIpaBaMu
Ha 00’€KTH aBTOPCHKOTO TpaBa a00 00’€KTH CyMDKHHX IpaB MOXKE 3JiHCHIOBATHCS
Ha mijcTaBi: 1) TpyaoBOro J0roBopy (KOHTPAKTy) — B YAaCTHHI YMOB LIOI0 PO3MOJILTY
MaHOBHX MPaB Ha CIIyKOOBHIA TBip a00 cy)k00Be BUKOHAHHSI, CITY>KOOBY (hOHOTpamy,
CITy’k00BY Biieorpamy; 2) TOTOBOPY IIPO CTBOPEHHS 32 3aMOBJICHHSAM 1 BUKOPHCTAHHS
00’€eKTa aBTOPCHKOTO IpaBa a00 00’ €KTa CyMKHUX TIpaB; 3) IOTOBOPY MPO MEpeAaHHs
(Bimuy’keHHSI) MallHOBHX TpaB Ha 00’ €KT aBTOPCHKOTO MpaBa abo 00’€KT CyMiKHUX
mpaB; 4) JIIEH31HHOTO JOTOBOPY Ha BHUKOPHCTAHHS 00’ €KTa aBTOPCHKOTO IpaBa abo
00’€eKTa CyMDKHHX IpaB; 5) myOnivHo1 JileH3ii Ha BUKOPUCTaHHS 00’ €KTa aBTOPCHKO-
ro npasa abo 00’€KTa CyMDKHHX MpaB; 6) 1HIIOr0 MPaBOYMHY LIOA0 PO3MOPSHKAHHS
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MaiHOBMMH TIpaBaMu Ha 00’ €KT aBTOPCHKOTO MpaBa abo 00’ €KT CyMIKHUX TIpaB» [2].

TakuM 4MHOM, B IOJIOKEHHSIX BUILE3TalaHOil CTATTI 3 ABJISETHCS IOJIOKEHHS PO
myOiuHy JiIeH3i10 SK Ipo oxHY 3 (HOpM PO3NOpsAKaHHS MaiiHOBUMH TpaBaMu iHTe-
JIEKTYallbHOT BIACHOCTI, B TOMY YHCJIi 1 1O BIHOILIEHHIO JI0 00 €KTIB CyMIXKHHUX IPaB.
[Ipu upomy, sk MU MokeMo OaunTn B Komekci MiCTHUTBCS TIOJOKEHHS PO JIIEH3110
SIK OJHY 13 ()OpPM pO3MOPAIKaHHS MailHOBUMH ITpaBaMH. be3nepeuHo, mo 3rajayBaHi
BUIIIE MOJIOKEHHS 1 TpoginbHOro 3akoHy, i Kojaekcy morpeOyroTh B3aEMHOT y3roKe-
HOCTI, aJjie TIpY [[bOMY TIOCTa€ MUTAHHS MO0 CIiBBIIHOMICHHS JIilleH3ii, mMyOmigHOi
JineHsii Ta JineH3idHOro noroBopy. B HaykoBiil siteparypi, JOCHThH IMOIIMPESHOIO
€ TOYKa 30pY, LIO JIIEH31s € OMHOCTOPOHHIM PABOYMHOM 1 OYEBUIHO, CaMe Y 3B SI3KY
3 IIUM € JOIIIBHICTE Y i1 BHOKPEMIICHHI K OKpeMoi (hOpMHU pO3ITOPSIKAHHS MaifHO-
BHUMHU TIpaBaMu. AJle 4 e € IidcHO Tak? | YoMy Toai 3aKkoHOIaBeub y NpodiIbHOMY
3akoHi BBOAUTH TaKy (hopMy po3nopsi/pKaHHs K MyOJivHa JIeH3is?

Tax, miticao 3rigHo 4. 1, 2 cT. 1108 «1. Ocoba, ska Mae BUKIIOYHE TIPABO JIO-
3BOJISITH BUKOPHCTAaHHA 00’ €KTa MpaBa iHTEJIEKTyaJIbHOI BIACHOCTI (JIieH31ap), MOKe
HaJaTu 1HIIIA 0co0i (JIileH3iary) J03BLI HA BUKOPUCTAHHS I[LOTO 00’€KTa B MEBHIN
obMexeHil cdepi (JTieH3is Ha BUKOPUCTAHHS 00’ €KTa MpaBa IHTEIEKTyallbHOI Bilac-
Hocrti). JlineHsiaT He Mae MpaBO BUKOPHUCTOBYBaTdU OO’ €KT MpaBa iHTENEKTYyaJbHOT
BJIACHOCTI B iHIIIN cdepi, HiXK BU3HAYCHO JIIEH31€10 Ha BAKOPUCTAHHS 00’ €KTa IpaBa
IHTeNIeKTyaJIbHOI BIacHOCTI. 2. JlileH3is Ha BUKOPUCTAHHA 00’ €KTa MpaBa iHTEIEKTY-
aJbHOI BIACHOCTI MOKe OyTH oopMileHa SIK OKpEeMHIA TOKYMEHT ab0 OyTH CKIIaJ0BOIO
YaCTUHOIO JIIEH31HHOTO 1oroBOpY» [1].

Sk Mu MOXeMO OaqnTH 3 BUKJIAy BHIIE3a3HAYECHOI HOPMHU 3aKOHOJABELIb BU3HAYAE
JLEH31I0 1 K OJHOCTOPOHHIH MPaBOYHH, 1 SIK CKJIaJJOBY YACTHHY JILIEH31HHOTO T0TOBOPY.

Ha nHam norisiz, 1aHe MOJOKEHHS € TOCUTh TUCKYCIHUM, OCKIIBKH, BUXOISIYH 3
Toro, mo y camiit 4. 1 ct. 1108 Konekcy 3a3naveno, mo «JlineHsiatr He Mae paBo BU-
KOPHCTOBYBaTH 00’ €KT MpaBa IHTENEKTyaJIbHOI BIaCHOCTI B iHIIIN cdepi, HK BU3HA-
YEHO JIIEH31€I0 HA BUKOPUCTAHHSI 00’ €KTa MMpaBa IHTENEeKTYaIbHOI BIACHOCTI», TOOTO
y JireH3iara BUHUKAE 3000B’13aHHS MO0 BUKOPUCTAHHS 00’ €KTa MpaBa iHTEIEKTY-
aJbHOI BIAacHOCTI B cdepi, 110 BU3HAYCHA JIIICH31€10 Ha BAKOPUCTAHHS 00’ €KTa IpaBa
iHTeJeKTyabHOT BiacHocTi. [Ipu ipomy, 6epemo 1o yBaru 3mict 4. 3 ct. 202 Kogekcy
«3. OTHOCTOPOHHIM TIPABOYMHOM € IIis OAHIEI CTOPOHM, sIKa MOXKe OyTH IpeicTaB-
JieHa onHi€r0 abo KiibkoMa ocobaMu. OHOCTOPOHHIM MPAaBOYMH MOXKE CTBOPIOBATH
000B’sI3KH JIJIs IHIITUX OCi0, JIMIIE y BUMIAJKaX BCTAHOBJICHUX 3aKOHOM, a00 3a JIOMOB-
JICHICTIO 3 MU ocobamm» [1].

TakuM 4YMHOM, BUHUKAE MUTAHHS MO0 CITIBCTABICHHS MOJOXEHHS 4. 3 cT. 202
Konexkcy B uacTuHi, 110 « O JHOCTOPOHHIN TPAaBOYHMH MOKE CTBOPIOBATH 000B’SI3KH 151
IHIITX OCI0, JIUIIIEC y BUTIAJIKaX BCTAHOBJICHUX 3aKOHOM, 200 3a JOMOBJICHICTIO 3 ITIMH
ocobamwmy [ 1] 3 momoxennsimu 4. 1 ct. 1108 Kozmekcy B wactuHi, mo «JlineHsiar He mae
MIPaBO BUKOPUCTOBYBATH 00’ €KT MpaBa iHTEIEKTya bHOT BIIACHOCTI B iHIIIH cdepi, Hixk
BH3HAUCHO JIIIEH31€0 HA BUKOPUCTAHHS 00’ €KTA MpaBa iHTEIEKTYaIbHOI BIIACHOCTI»
[1]. ToGTO, BCE * Taku, Ha HAIly AYMKY, PO BiJICYTHICTh BUHHUKHEHHS 3000B’sI3aHb
y ApYroi CTOPOHM BECTH MOBY HE MOKHa, 3000B’sI3aHHS BCE JK TaKW BUHUKAIOTh. J[0
TOTO K, OOMEXEHICTh Cc(epr BHUKOPHUCTAHHS PO SKy WAEThCS BHIINE, aXK HiIK HE
TOBOPHTH PO T€, HA HAIILy AYMKY, 10 MH MaEMO CIPABY 3 SIKOIOCH 1HILIOIO IOTOBIPHOIO

KOHCTpyKIi€eto. /lo Toro %, 3rimHo camoro nonoxkenHs 4. 3 cr. 1109 Kogekey «3. ¥V
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JIIEH3IHHOMY JIOTOBOPI BU3HAYAKOTHCS BUJ JIIEH311, chepa BUKOPUCTAHHS 00’ €KTa
MpaBa iHTEJIEKTyaJbHOI BIACHOCTI (KOHKPETHI IpaBa, 10 HAJAIOTHCS 32 JOTOBOPOM,
CrocoOu BUKOPUCTAHHS 3a3HaU€HOr0 00’ €KTa, TEPUTOPIS Ta CTPOK, Ha SIKI HAZAIOTHCS
npasa, TOUIO), PO3Mip, MOPSIOK i CTPOKH BUIUIATH 32 BUKOPUCTAaHHS 00’€KTa mpaBa
IHTEJICKTYaJIbHOT BIIACHOCTI, & TAKOXK 1HIII YMOBH, SIKi CTOPOHH BBa)KafOTh 32 JIOIIIBHE
BKITIIOUUTH y 1oroBip» [1]. ToGTO, 0OMexkeHICcTh chepr BUKOPUCTAHHS BCE K TaKu He
BUKJIIOYA€ HEOOXIHOCTI caMe MOTO/PKSHHS MIDK CTOPOHAMH TaKUX YMOB SIK KOHKPET-
HUX TIpaB, [0 HATAIOTHCS 3a JOTOBOPOM, CITIOCO0IB BUKOPUCTAHHS 00’ €KTa, TEPUTOPIT
Ta CTPOKY Ha SIKi Ha/Ial0ThCS TIPaBa, TOIIO.

YoMy Bce X Takd 3aKOHOJABILEM 3a3HAYCHO IMPO JILEH3iI0 HA BUKOPUCTAHHS
00’eKkTa TMpaBa IHTEJICKTYaJbHOI BIACHOCTI SIK PO OMHOCTOPOHHIN mpaBouwH? Ha
HaIlly TyMKY, [1€ ITOB’s13aHO 31 CKJIaJHOIO IPHUPOIOI0 IPABOBITHOCHH, 110 BUHUKAIOTh Y
cepi npapa iHTEJIEKTYaJIbHOI BIACHOCTI. Tak, NiIHCHO MPaBOBITHOCKHHU Y cdepi npaBa
IHTEJIEKTYaJIbHOI BIIACHOCTI MICTATH y €001 1 MyOJIi9HO-TIPABOBHI €JIEMEHT, aje Xiba
JTAHWH eJIEMEHT MOXKE MaTH BiJIHONICHHS B CUTYyaIlii BUIadi JIileH3ii JTileH3iapom Ji-
ten3iaty? Xi0a jaaHi BiJTHOCHMHU HE HOCSATh JTUCIIO3UTUBHOTO Xapakrepy?

Tomy, Ha HaIII TTOTIISA, PO3TIISAIATH JIIIEH3II0 TOIUIBHO SIK CKJIaJI0OBY YaCTHHY JIi-
LEH31IHOro J0TOBOpPY, a HE K OJHOCTOPOHHIN MpaBoYMH. Y 3B’A3KY 3 LIUM, IIPOIO-
HY€EThCS BHECTH 3MiHHU J10 4. 2 cT. 1108 Konmekcy HUIiXoM BUKITHOUEHHS MOXJIUBOCTI
odopMITeHHS JTiTEH31T IK OKPEMOTO TOKYMEHTY.

YoMy X y 3aKOHO/ABIISI BUHUKIJIA HEOOX1THICTh 3 BBEJACHHSM ITyOIiuHOT JIilieH3i1
K GOPMHU PO3NOPSIIKEHHSI MAHOBUMU TIpaBaMy Ha 00’ €KTH IpaBa iHTENEKTyalbHOT
BJIACHOCTI, B TOMY YHCIIi 1 CyMDKHHX TTpaB?

OueBuIHO, 11O 1€ TIOB’SI3aHO 31 CTPIMKMM PO3BUTKOM i1H(OPMALIMHUX TEXHOMOTIH.
Be3ymMoBHO, 1110 TaHW# CTPIMKHI PO3BUTOK HAJIAE JIOJIATKOBI MOMKIIMBOCTI 1 IS Cy0’€KTIB
CYMDKHHX TIpaB IIOI0 KoMepiiasizamii HanekHux iM 00 extiB. Tobto, myOmiyna JineH-
3is1 LUIKOM BIJMOBIZA€ Cyd4acHUM 3aruTaM i3 000poTy 00’€KTiB MpaBa iHTENEKTyaIbHOT
BJIACHOCTI, B TOMY YHCJIi 1 CyMIKHUX TpaB. AJie [Py [IbOMY, ITOCTA€ TIUTAHHS IO TPaBo-
BOI IIpHUpony myOmigHo] JineH3ii. Yn € myOrivHa JTimeH3isl OMHOCTPOHHIM TPAaBOYHHOM?
SIxi ictoTHi yMoBH myOutiuHO1 tineH3ii? Un € BoHa JBo- Ta 0ararocTOpOHHIM JJOrOBOpoM?
CripoOy€eMo JaT BiIIOBI/II Ha JaH] MUTAHHS JIaJTi y HaIIii poOOTi.

ATe, B)Ke BpPaXOBYIOUM BHKJIMKH Yacy, BBAXKA€MO 32 JIOIUIBHE JOITOBHUTH TIOJIO-
sxeHHst Kogekcey, a came 4. 1 ct. 1107 Kogekcy nuissxoM BKITIOUEHHS ITyOivHOT JTiieH3i11
110 (opM po3nopsKaHHS MAHHOBUMH ITPaBaMU 1HTEJICKTYaIbHOT BIIACHOCTI, 8 TAaKOX
BUKITIOYEHHS 13 IIHOTO 3K MTOJIOKESHHS JIIEH311, Y 3B’SI3KY 13 OXOIUICHHSM JIIIEH31HHIM
JIOTOBOPOM JIaHOi (hOpMU pO3NOPSKAHHSI MalHOBUMH ITPABaMHU.

AHaJii3 ocTaHHIX q0caiIKeHb i myosikauiii. [Ipu mocmikKeHHI OCTaBICHOT B
po0OTI TeMH He MOYKHA HE 3a3HAYUTH PO «Pexomenaamii momo 3acToCyBaHHS BiJlb-
HUX MyONIYHUX JIINEH31H Ha BUKOPUCTAHHS 00’ €KTiB aBTOPCHKOTO MPaBa i CyMIKHHUX
paB» MiHicTepcTBa eKOHOMIKH YKpainu. Tak, 3riJIHO BUII€3a3HAUCHUM PEKOMEH/Ia-
isM, cT. | «BiTbHA TyONiYHA JIIEH31s — 3araIbHOJJOCTYITHAN JOTOBIP MPHETHAHHS,
110 Ha/1a€ 0co01, sIKa IpUEHATIAcCS 10 TaKOTO I0TOBOPY, O€30IUIaTHUH 03B1] Ha BUKO-
pucTaHHs 00’ €KTa aBTOPCHKOTO Mpasa Ta (a00) CyMiKHHX TpaB IEBHUMH CIIOCOOaMHU
Ha yMOBax, BU3HAUEHUX JilleH3ieio» [3]. Takum 4nHOM, HaBITH OEpPYUH 10O YBaru Te,
10 MOBa K€ Mpo BiJbHY MyONivHy JiLEH31l0, MOKHA Oa4uTH, IO BibHA MyOivuHa
JIIEH31 PO3IIISIAETHCS BXKE HE SIK OIHOCTOPOHHIH MPaBOUMH, a SIK JIOTOBIp PUETHAH-
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HSl, 3 YUM MM HE MOXKEMO HE MOTOAUTHCS B KOHTEKCTI HAIMCaHOi HaMHu poOOTH, TIPU
[IOMY, 3ayBa)KUBIIIH, 110 TPABOBA MPHUPOAA BUTEHOI MyOIiYHOI JIEH31i € TUTaHHAM
OKPEMOTO JIOCITiPKSHHSI.

1o * 10 ocTaHHIX MMyOiKaIlii JOTUYHKUX JI0 IIOCTABJICHOT B CTATTI TEMH, TO HUMH
€ HayKoBi mpaii Takux BigomMux BueHUX sk A. C. lllTedan, I. B. Kpusomreinoi, O. M.
Craposir.

MeTor0 1aHOI HAYKOBOI CTATTI € aHAJI3 Ta CIIBCTABJICHHS JIICH3IT 3 JIileH31H-
HUM JIOTOBOPOM, JIiTIeH3ii 3 myOIigHO0 JileH3iero, myOmiaHoT Jiensii 3 JneH31iHIM
JOTOBOPOM, BH3HAYEHHSI Ta PO3MIIA] iICTOTHUX YMOB IyOIiyHOI JIieH3ii, ocoomuBoc-
Teil myOmiYHOT JileH3ii, 0 TOoB’s3aHa 3 MPABOBOIO MPUPOIOI0 00 €KTIB CYyMIKHHX
rpaB (BUKOHAHHSI, (POHOTpaMH, BiJlcOrpaMu, MPOTrpaMu OpTaHi3allii MOBICHHS ).

Cepen 3aBIaHb JJaHOT HAYKOBOI CTATTi BHIUISEMO HACTYIHI: AOCHIJUTU MPaBO-
By MPHUPOAY MyONiuHOI JineHs3ii sk GopMu po3nopsKaHHs MaifHOBHMH IpaBaMy Ha
00’€KTH CyMIKHUX TpaB 3a 3aKOHOAABCTBOM YKpaiHW IUISXOM CITiIBCTABICHHS 3 JIi-
LEH31€10, JIIEH31MHUM TOTOBOPOM, Y 3B’SI3KY 13 OIIMPEHOIO TOYKOIO 30pY B HAYKOBIiH
JiTeparypi OO TOTO, 110 MyOJivYHA JIIEH31s, TaK caMo SIK 1 JIIEH31s € OJHOCTOPOH-
HIM IPaBOYMHOM 3 TOUYKH 30pY IPAaBOBOT IPUPOIHM NPABOBIJHOCHH, IO CKIAJaI0ThCS
y cdepi npaBa iHTENEKTyallbHOT BIACHOCTI, B TOMY YHCII NPH YKJIaJaHHI MyOmiqHOl
JIIEH31T, a TAKO)K BUHUKHEHHSIM Y JlilleH31aTa 30008’ s13aHb 3@ 3aKOHOIaBCTBOM HAIIOl
JIepyKaBU MPU BUKOHAHHI YMOB ITyOIIi9HOT JTIIeH31].

Bukian ocHoBHOTO MaTepiady. 3rigHo 4. 1 ct. 47 3akony «1. Cy0’eKT aBTOPCHKO-
ro mpasa abo cy0’eKT CyMKHHUX TpaB MOXe 3iHCHIOBaTH MallHOBI TpaBa, o HoMmy
HaJIe)karb, 0COOMCTO, Yepe3 Mpe/ICTABHUKA UM 1HITy YIIOBHOBaXKEHY 0co0y abo opra-
Hi3alii KOJIEeKTUBHOTO yrpasiiHHs. 2. Cy0’€KT aBTOPCHKOTO IIpaBa ad0 CyMiKHHUX TIpaB
3I1CHIOE MAfHOBI IpaBa, 0 HOMY HajeXaTh, HA BIACHUI PO3CYll, HE TIOPYIIYIOUU
IIpaB Ta OXOPOHIOBAHHUX 3aKOHOM iHTEpeciB iHIMX 0cib. He momyckaeTbes 3110BKUBaH-
HSl MAaIfHOBMMH NIpaBaMK Ha 00’ €KTH aBTOPCHKOTO MPaBa 1 CyMIKHUX MpaB» [2].

[TyGnivna JineH3is € onHier0 13 GOpM pO3NOpsKAaHHS MafHOBUMH NIpaBaMH Ha
00’€KTH TIpaBa iHTENEKTYaIbHOI BIACHOCTI, B TOMY YHCII 1 CYMIKHHX TIPaB 3TiIHO 4.
1 ct. 48 3akony «l. Po3nopsikanHss MafHOBUMH NpaBaMH Ha 00’ €KTH aBTOPCHKOTO
npaBa ab0 00’€KTH CYMIKHHUX MpaB MOXKE 3/IIMCHIOBATUCS Ha MincTaBi: 1) TpyaoBoro
JIOTOBOPY (KOHTPAKTY) — B YaCTHHI YMOB 00 PO3IOAITY MAHOBHUX TIPaB Ha CIyXKO00-
BUH TBip 200 ci1y>k00BE BUKOHAHHS, CITyK00BY (hoHOTpamy, ciIyk00By Bizeorpamy; 2)
JIOTOBOPY PO CTBOPEHHS 38 3aMOBJICHHSIM 1 BAKOPUCTaHHsI 00’ €KTa aBTOPCHKOTO Mpa-
Ba a00 00’€KTa CyMDKHHUX TIPaB; 3) IOTOBOPY MO MepeaHHsl (BiAUyKeHHs ) MalHOBHX
paB Ha 00’ €KT aBTOPCHKOTO MpaBa a00 CyMIXHUX NpaB; 4) JIiLEH31HOro T0roBopy Ha
BUKOPHCTaHHS 00’ €KTa aBTOPCHKOTO MpaBa ad0 00’ €KTa CyMIKHUX TMPaB; 5) myOniaHol
JTeH3ii Ha BUKOPUCTaHHS 00’ €KTa aBTOPCHKOTO TIpaBa abo 00’€KTa CyMIKHHUX TPaB;
6) 1HILIOTO MPABOYMHY LIOA0 PO3MOPSAIKAHHSI MAHHOBUMHM ITpaBaMH Ha 00’ €KT aBTOP-
CBKOTO ITpaBa ab0 00’€KT CYMDKHHUX MPaB. YMOBH MPABOUYUHIB MO0 PO3TOPSKAHHS
MalHOBHMH TIpaBaMH Ha 00’€KTH aBTOPCHKOTO IpaBa abo 00’€KTH CYMDKHHUX IIpaB
CTOCOBHO TepeaHHs (BiguyXeHHs) a0o HaJaHHS O3B0y Ha BUKOPUCTaHHS (JIiIIeH-
311) 111010 MAfHOBOTO TpaBa Ha CIPABE/JIUBY BUHATOPOJY, Nepea0aueHOro BiAMOBII-
HO JaCTHHOIO TPETHOIO CTATTI 12, JACTHHOIO TPETHOIO CTATTi 38, YACTHHOIO TPETHOIO
crarTi 39, yacTuHOIO TPeTholo cTaTTi 40 bOro 3aKkoHy, € HIKUEMHUMI» [2].

Bapro 3ayBakuTH, 110 3rigHo 4. 2 cT. 48 3akony «2. [IpaBounnu mono posmnopsi-
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JOKaHHSI MAaHOBUMH MTPaBaMK Ha 00’ €KTH aBTOPCHKOTO MpaBa abo 00’ €KTH CYyMIKHUX
MIpaB BUMHSIOTHCS Y MMUCHMOBIH (€NEKTPOHHII) opMi, KpiM JOTOBOPY MPO BUKOPHC-
TaHHs TBOPY y MEPIOAMYHUX BUAAHHAX (TazeTax, KypHajaX, eeKTPOHHUX 3aco0ax
MacoBoi iHpOpMaIlii), siIKi MOXKYTh YKJIaJaTucs B ycHil gopmin [2].

3rigHo 4. 1 ct. 50 HagaeThes po3yMiHHS JIEH31HHOTO TOTOBOPY 3T1IHO PO iTh-
Horo 3akony. Tak, BifmoBiaHO «1. 3a JiIEeH31HHIM JTOTOBOPOM OJTHA CTOPOHA (JTIIIeH31-
ap) HaJae apyrii CTOpOHi (JIileH31ary) J03BUT Ha BUKOPUCTAHHS 00’ €KTa aBTOPCHKOTO
mpaBa abo 00’€KTa CyMDKHHX MpaB BU3HAYCHUM CIIOCOOOM (Croco0amMu) MPOTATOM
MEBHOTO CTPOKY Ha MEBHIM TepuTOpii, a JieH3iaT 30008’ 13y€TbCsl BHOCUTH TUIATY 32
BUKOPHUCTaHHS 00’€KTa, SIKIIO iHIIE HE BCTAHOBIEHO JO0roBopoM. JlineH3iapoM Moke
OyTH cy0’€KT MaifHOBUX aBTOPCHKHX a00 CyMIKHHX TIpaB, a Y BHITaJKaX, rependoade-
HUX JIOTOBOPOM 200 3aKOHOM, - 1HIIIa YIIOBHOBaXkeHa oco0a. JlieH3iar He Mae mpaBo
BUKOPHCTOBYBATH 00’ €KT aBTOPCHKOTO MpaBa a00o 00’ €KT CYMKHUX MPaB CIIOCO0aMH,
MIPSIMO HE TTepea0aueHIMH JIIICH31IHIM T0oTOBOpOM» [2].

[lepeiinemo 10 po3rmsiay Oe3nocepeHbo My OniYHOT JieH3i.

3rigno 4. 1 c1. 51 3akony «1. Cy0’eKT aBTOPCHKOTO MpaBa abo cy0’ €KT CyMiKHUX
IpaB MOKE HaJaTH JO3BIJI Ha BUKOPHUCTAHHS 00’ €KTa aBTOPCHKOTO MpaBa abo 00’ eKkTa
CYMDKHHUX TpaB Oy/b-sIKOI0 0CO00I0 Ha BU3HAUEHUX HUM yMOBax (IyOsiyHa JTieH3is).
[TyGnivHa mineH3ist BUAAETHCS MUISTXOM OTPHITIONHEHHS i YMOB pa3oM 3 HaJaHHSIM
MOKJTUBOCTI JUCTAHIIIFHOTO O3HAMOMIICHHS 3 BiIITOBITHUM 00’€KTOM aBTOPCHKOTO
npaBa abo 00’€KTOM CyMIKHHX MPaB HEOOMEKEHOMY KOy 0Ci0 3 BUKOPUCTAHHSIM iH-
(hopMaliitHO-TeICKOMYHIKALIHHUX CUCTeM» [2].

3a3Ha4nMo, 10 3aKOHOMABEIh i Cy0’ €eKTaMH CYMIKHUX TIpaB PO3yMi€ 3TiTHO
4. 2 cT. 35 3akony «2. Cy0’exTamMu CyMKHUX IpaB €: 1) BUKOHaBelb (NEPBUHHUI
Cy0’€KT CyMIKHUX ITPaB Ha BUKOHAHHSI), CIIQJIKOEMIII BUKOHABI Ta iHIII (i3ndHi a00
FOpUIUYHI 0COOH, sIKi HaOy/lM MaiHOBI IpaBa Ha BUKOHAHHS HA ITJICTaBi JOTOBOPY
a00 3aKoHy; 2) BUPOOHUK (oHOrpamu (IEPBUHHUI Cy0’€KT CyMIKHMX MpaB Ha GoHO-
rpamy), criakoeMIi (TIpaBOHACTYITHUKH ) BAPOOHKKA poHOTpam# Ta iHIi (izuyHi abo
FOpUIUYHI 0COOH, SKi HaOy/IM MaifHOBI MpaBa Ha (hoHOTpaMy Ha IIJICTaBi JOTOBOPY
a0o0 3akoHy; 3) BUPOOHMK BijeorpaMu (MEpBUHHUM Cy0’€KT CyMiXKHUX IpaB Ha Bije-
orpamy), criajkoeMIli (TpaBOHACTYITHUKH) BUPOOHMKA Bigeorpamu Ta iHmn (izuuHi
abo 1opuIuYHI 0cO0H, SKi HaOyaM MalHOBI IMpaBa Ha BifileorpamMy Ha ITiJICTaBi JOTO-
BOpy a0o0 3aKkoHY; 4) opraHisailisi MOBJICHHsI (TIEPBUHHUI Cy0’ €KT CyMDKHUX IpaB Ha
porpamy oprasisaiiii MOBJICHHsI), IPABOHACTYITHUKN OpraHi3allii MOBJICHHS Ta iHIII
¢i3nuHi abo 1opuIUYHI 0co0H, sKi HaOy/IM MaifHOBI MpaBa Ha MPOTpaMy OpraHizarlii
MOBJICHHSI Ha MiJICTaBl JOrOBOPY 200 3aKoHY» [2].

TakuM 4MHOM, 3aKOHOJABEIlh BU3HAYHB 1 IEPBUHHUX, 1 BTOPUHHUX Cy0’ €KTIB Cy-
MDKHHX TIPaB y AKOCTi TaKHX, [0 MOXKYTh YKJIaaTy MyOIiYHY JIIIEH3If0.

AHaJtizyr049H NoNoxkeHHs 4. | cT. 51 3akoHy B 4aCTHHI TOTO, 11O JilleH31aToM (ak-
TUYHO MOXe OyTH Oy/Ib-sika 0co0a BBaKa€EMO, 1110 1€ XK HisK HE BILUTUBAE HA Te, 11100
MOYaTy BiAHOCUTH MyOIigHY JIIEH31I0 10 OTHOCTOPOHHBOTO MPABOYHHY, OCKIJIBKH SIK
3a3HaueHo B 4. | ct. 51 3akoHy ailicHo silieH31ap MOXe HaJaTH J03Bi]1 Ha BAKOPUCTAH-
Hsl 00’ €KTaMU CyMDKHUX TIpaB Oy/b-siKil 0c001, alie mpu bOMY B 3rajlyBaHiii HOpMI
HaeTbCsl NPO HAaJaHHS JO3BOJIy HA BUKOPUCTAHHs HAa BU3HAYEHHX JILEH31apoM yMo-
BaX. AJie YU TOBOPUTH IIPU LILOMY, L0 L5l «BU3HAYEHICTh ICTOTHUX YMOBY JIILICH31apoM
03Havae, 110 MyOJIivHa JIIIEeH31sI € OJHOCTOPOHHIM PAaBOUYUHOM?
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Ha namry mymky, Hi. Ockinbku GakTHUHO BiOyBaeThes myOmiuHa odepra i3 yKia-
JaHHS JieH31iHOro MoToBOpY. | iHIIa cTOpoHa, siKa 3alikaBlieHa B YKJIaJaHHI BiaIo-
BiTHOTO JJOTOBOPY BHPaKa€ CBOE BOJICBHSBIICHHS MOTOPKCHHSAM 13 3alIPOIIOHOBAHU-
MU YMOBaMH, NMpUHMarouM (akmenTyoun) ix. Jlo Toro x, Ha Hamry AYMKY, CTPIMKUN
PO3BUTOK CyYacHHX TEXHOJIOTIH O3BOJHB (DAKTUYHO IiJIBUCUTH B pa3u 00OPOTO3-
JaTHICTb 00’€KTIB 1HTENEKTyalbHOI BIACHOCTI, B TOMY YHMCII i CyMDKHHX mpaB. Bifg
TOTO, IO Y CY0 €KTIB CYMIKHHUX IPaB 3’ sIBUJIACS MOXKIIUBICTh 3/11IHCHIOBATH (DAKTUYHO
My OIiYHY TPOTIO3HIIII0 CBOTO 00’ €KTY CyMDKHUX TIPaB He MEPETBOPIOE JIaHy MyOIiuHy
IIPOTIO3UIIII0 B OTHOCTOPOHHIH ITpaBovrH. [0 TOTO 3K, OCKUIBKH B 3rajlyBaHiil 4acTUHI
cT. 51 3aKoHy WIETHCS PO MOKIIMBICTH O3HAMOMIICHHS 13 00’ €KTOM CYMIKHHX TIPaB 3
BHKOPUCTAHHIM iH()OPMAIIITHO-TEIEKOMYHIKAIlIHHUX CUCTEM TOBOPHUTH PO MOXKITH-
BiCTh JIiLIEH31aTa 10/I0 CIIBCTABICHHS 3alIPOIIOHOBAHOTO 00 €KTY 13 YMOBaMHM Ha SIKHX
MIPOTMIOHYETHCS BUKOPUCTAHHS 3a3HAYCHOTO 00’ EKTY.

3aramoM BapTO BiAMITHUTH, IO OCOOIHMBO aKTyallbHOIO BBAXKAETHCS ITyOJIiUHA JIi-
LEH31s came Ui 00’ €KTIB CyMDKHMX TIpaB, MEPENIiK AKUX BU3HaYeHUH 4. 1 cT. 34 3a-
KoHy «1. O0’€xTaMu CyMDKHUX IPaB, HE3aJIEKHO BiJl TPU3HAYCHHS, 3MICTY, CIIOCO0Y
i dopmu BupaxkeHHs, €: 1) BukoHaHHS; 2) (poHOTpama; 3) Bimeorpama; 4) mporpama
oprasizaiiii MOBJIICHH [2].

[Nepexoasun 10 yMOB yKIaJaHHs MMyONiYHOT JIiEeH3il 3a3HaY4MMO, IO 3TiJTHO H.
2 ct1. 51 3akony «2. Ocoba, sKa BUKOPHUCTOBYE 00’ €KT aBTOPCHKOTO IpaBa abo 00’ €KT
CYMDKHHUX IpaB Ha OCHOBI IyOliyHOI JileH3ii, 3000B’s3aHa JOTPUMYBATUCS BU3HA-
YEeHUX Cy0’€KTOM aBTOPCHKOTO Mpasa abo Cy0’€KTOM CYMIKHHX IPaB yMOB, Ha SKUX i1
Oyio BHIaHO» [2].

TakuM 4MHOM, aHAI3yIOUH BUILE3a3HAuCHY 4. 2 cT. 51 3akoHy Ta BXKe 3rajyBaHy
HaMH Ha no4arky po6otu 4. 3 cT. 202 Konekcy Mo)kHa BECTH MOBY PO BUHUKHEHHS
000B’sI3KiB /7151 0COOH, 110 Oy/ie BUKOPUCTOBYBATH 00’ €KT CyMIKHHX ITpaB Ha OCHOBI
myOmivHoT TineHs3ii.

[lomo yMOB Ha SIKUX YKJIQJIA€ThCs MyOJiYHA JTIEH31S 3a3HAYUMO, 110 3TiHO 4.
3 ct. 51 3akony «3. YMoBaMu myOi1idHO] JTineH3ii Moxe OyTH mepeadadeHo, mo Taka
JineH3is € 0e3BIAKIMYHOI0. Y TakoMy pasi MyOiiuHa JiLEeH3is i€ MPOTATOM CTPOKY
YHMHHOCTI MailHOBHX aBTOPCHKHX IPaB a00 MalHOBHUX CYMIXKHHX IpaB i MOXe OyTH
JOCTPOKOBO IPUIIMHEHA JIMIIE CTOCOBHO OCOOM, sIKa MOPYIIWJIa YMOBH, 3a3HA4YEHI y
YacTUHI ApYTiH wmiel crarTi» [2].

AHai3yr0uM JaHe MOJOKEHHs 3a3HAYMMO, 1110, Ha Hally JyMKY, YKIaJeHHS Iy-
OmivHO1 simeH3ii Ha ymMoBax ii O€3BINKIMYHOCTI MOXKE TPWU3BECTH JI0 TMOPYIICHHS
CIpaBeIMBOTO OalaHCy IHTepeciB MiX JileH31apoM Ta JineHsiarom. J{o Toro x, 3riz-
HO YMHHOTO TIpoiTbHOTO 3aK0HY, a came CT. 45 3aKOHY BCTAHOBIIOIOTHCS 50 cTpoku
YUHHOCTI MafHOBUX TpaB Ha 00’ €KTH CYMDKHUX TpaB. JJs mpukiamy, 3rigHo 9. 4 CT.
45 3axony «4. [IpaBo iHTeIEKTya IbHOI BIACHOCTI HA IPOTpaMy OpraHi3alii MOBIECHHS
€ YMHHUM 3 MOMEHTY IEepIIOi TPaHCIALIT mporpaMu opraHizanii MosieHHs. CTpok
YUHHOCTI MAfHOBUX IIPaB 1HTEJIEKTYyaIbHOI BIACHOCTI Ha MMPOTpaMy OpraHizallii MOB-
JeHHs cruBae depe3 50 pokiB, mo 0OYMCIIOIThCS 3 1 CiuHS POKY, HACTYIHOTO 32
POKOM TIepIoi TPaHCISIIl MporpaMu OpraHi3alii MOBICHHS HE3aJIe)KHO BiJ] BAKOPHC-
TaHHS TEXHIYHHUX 3aC00iB» [2].

Yomy HaMu OyI10 3a3Ha4€HO came Mpo JaHuil 00’ €KT cyMikHUX npaB? Biamosin-
JII0 Ha 1Ie € TpaBoBa npuposa aanoro o0’ekry. Tak, 3rigHo 1. 40 cT. 1 3akoHy «Ipo-
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rpama oprasizailii MOBJICHHS — IMO€JHAHA €IMHOI0 TBOPUYOIO KOHIIETIII€I0 CYKYITHICTb
repenay (Tenepamionepaad), iHITUX TBOPIB Ta/a00 00’ €KTIB CYMIKHHX IIpaB, sIka Mae
MOCTIHY Ha3BYy 1 TPAHCIIOETHCS PAJIOMOBHUKOM YH TEJIEMOBHHMKOM 3a MEBHOIO CiT-
KOIO MOBJICHHSI» [2].

ToOTo, mporpaMa opranizailii MOBJICHHS € TaKUM OO0’ €KTOM CYMIKHHX, SKHHA
BKJIIOUae B ceOe iHIII TBOPH, B TOMY YMCII H iHII 00’ €KTH CyMiXKHUX IpaB. MoBa iije
Mo Te, IO 33 PaXyHOK IMOEJHAHHS, 3aBASKH €IMHIM TBOPYiH KOHIIEMIIi1, CTBOPIOETHCS
HOBHUH 00 €KT.

BpaxoBytoun BuIecKka3aHe, CiiJl 3a3HaYMTH, 110, HA HAI MO, OCOOIUBICTIO
JTAHOTO 00’€KTY € YMHHICTh MalHOBHX TIpaB Ha HBOTO y 4aci. Tak, AiiicHO 3a 3araib-
HUM TipaBuiIoM 11e 50 pokiB Mo sIKi WaeThes y 4. 4 cT. 45 3akony, ane sk OyTH i3 CUTY-
aIfiero, KOJIM MaifHOBI IpaBa Ha TBOpHU a0o0 iHII 00’ €KTH CyMIXHHX IIpaB He Oynu BiJl-
4y’)KeH1 MOBHICTIO, a OyJIM TaKOX Ha/IaH1 B KOPUCTYBAHHS 32 JIIIEH31HHUM IOTOBOPOM?
ToOT0, YMHHICTH Y Yaci TaHOTO 00’ €KTY 3aJCKHUTh BiJl YMHHOCTI B 9aci TUX 00’ €KTIB,
10 oro (OpMYHOTh.

OxpiM 3a3Ha4€HOT0, BAPTO BIJIMITUTH HEY3TO/DKEHICTh 4. 3 ¢T. 51 3akony i3 4. 4
cT. 50 3axony «4. Y pasi BiACYTHOCTI BU3HAYEHHS Y JNEH31HHOMY (CyOIineH3iiHO-
My) JOTOBOpPi BUJY JIIEH31i BBAXKAETHCS, IO JIIECH31S € HeBUKIFOUHOW. Y pasi Bij-
CYTHOCTI BU3HAUEHHS Y JIIEH31HOMY JOrOBOPI TEPUTOPIT [il JMilleH31HHOTO JOTOBOPY
(JTimen3ii) mist JTIEeH311 MOMUPIOETHCS Ha TEPUTOPIf0 YKpaiHu. Y pasi BiICyTHOCTI BH-
3HAUCHHS Y JIILEH31{HOMY JOTOBOP1 CTPOKY, Ha SIKMH TOMINPIOETHCS Aisl TIEH31HHOTO
JIOTOBOPY (JIiIIeH3iT), JTOTOBIp BBAKAETHCS YKJIAJCHUM Ha CTPOK, IO 3aJHIIUBCS 0
CIUIUBY CTPOKY YMHHOCTI BUKJIIOYHOI'O MaifHOBOTO IIpaBa Ha BU3HAYCHUI y JTOrOBOPI
00’€KT mpaBa iHTEJIEKTyaJIbHOI BIACHOCTI, ajie He OlblIe HiX Ha IT’SITh POKiB. SKIIo
3a IIICTh MICSIIB A0 CIUIMBY 3a3HAYCHOTO I’ SITUPIYHOTO CTPOKY YKOJHA i3 CTOPIH He
MOBIIOMHUTH MMHCEMOBO JIPYTY CTOPOHY PO BiIMOBY BiJl AOTOBOpPY, JOTOBIp BBa)a-
€THCS TPOJIOBKCHUM Ha HEBM3HAUCHHH CTPOK. Y TakoMy pa3i KOJKHa i3 CTOPIH MOXKe
B OyJIb-SIKHI Yac BiIMOBUTHCS BiJl JOTOBOPY, MMCHMOBO ITOBIJIOMHUBIIIHN IIPO 1€ APYTY
CTOPOHY 3a IIICTh MICSIIB A0 PO3ipBaHHS IOTOBOPY, SKIIO OUTBIIANA CTPOK JUISA IO-
BiJIOMJICHHSI HE BCTAHOBJICHWH 3a JIOMOBJICHICTIO CTOpiH. JlineHsiat (cyOmineH3iaT)
3IIMCHIOE CBOI MIOBHOBA)KEHHS BHKJIIOYHO 32 YMOBH JOTPUMAaHHS OCOOUCTHX HeMaid-
HOBUX TIpaB aBTOpa Ta/ab0 BUKOHABIIS, HEMAWHOBHX TIPaB BUPOOHUKA (hoHOTpamu Ta/
abo BUpOOHUWKA Bijieorpamu, Ta/abo opraHizailii MOBJICHHS BiJIOBiIHO 0 crarei 11
137 uporo 3akoHy» [2] B YaCTHHI TEPMiHY, Ha SIKHI YKIAJAEThCS TyOIiYHa JTilIeH3isl.

VY 3B’s3Ky i3 3a3HaYCHUM BHIIE, BOAYa€THCS BHECTH 3MiHU 10 4. 3 cT. 51 3akoHy
LUISIXOM BH3HAUEHHSI TEPMiHY YKJIaJaHHs IMyOnigHO1 JieHsii. 3 MeTor y3roKeHOCTi
13 4. 4 cT. 50 3aKOHY IPOMOHYETHCS BCTAHOBUTH 32 3arajlbHUM MPABUIIOM I’ ITUPIYHUN
TEPMIiH 13 3aCTOCYBaHHSM, B IILJIOMY, TIOJIOKEHB 4. 4 cT. 50 3aKoHYy, SIKIIO 1HITHI MEHII
TPHUBAJIMK TEPMiH HE BCTAHOBJICHUH JilIeH31apoM a00 HE BUTUIMBAE 13 CTPOKIB YMHHOC-
Ti MaiHOBHX TpaB Ha 00’ €KTH CyMIXKHHX ITPaB.

[Ilomo yMOB yKiagaHHsS MyOJIiYHOT JiIEeHs3il 3a3HaYMMO, 110 3TiJHO BXKE 3rajy-
BaHoi 4. 1 ct. 50 3akony «1. 3a miueH3iHHUM JAOTOBOPOM OfHA CTOpOHA (JliLeH3iap)
Hajae JAPYriil cropoHi (JileH3iaTy) M03BiJ HA BUKOPHCTAHHS 00’€KTa aBTOPCHKOTO
mpaBa abo 00’€KTa CyMDKHHX MpaB BU3HAYCHUM CIIOCOOOM (Croco0aMu) MPOTATOM
MEBHOTO CTPOKY Ha MEBHIM TepuTOpii, a JieH3iaT 30008’ 13y€TbCsl BHOCUTH TUIATY 32
BUKOPHUCTaHHS 00’€KTa, SIKIIO iHIIEe HE BCTAHOBIEHO J0roBopoM. JlimeH3iapomM Moxke
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OyTH cy0’€KT MafHOBUX aBTOPCHKHUX a00 CyMDKHHX TIpaB, a y BUIaJKax, nepenoayie-
HUX JIOTOBOPOM a00 3aKOHOM, - iHIIIa YIIOBHOBa)keHa ocoba. Jlinensiar He Mae mpaBa
BHUKOPHCTOBYBATH 00’ €KT aBTOPCHKOTO Mpasa abo 00’ €KT CyMKHHUX IpaB criocodamu,
MpSIMO He Tepea0aYeHUMU JIICH31HHUM JOTOBOpOM» [2].

ToOTo, 3aKOHOMABIIEM BHU3HAYAIOTHCS HACTYIHI YMOBH, 1[0 MalOTh OyTH BH3Ha-
YeHi y JJOrOBOPi sK c11oci0 (crmocodn) BUKOPUCTAHHS 00’ €KTY MpaBa iHTENEKTyalIbHOT
BJIACHOCTI, B TOMY YHCJI 1 CYMIKHHUX IIPaB, CTPOK BUKOPHCTAHHS 00’ €KTY, TEPUTOPIS
BHKOPUCTAHHS 00’ €KTY, IIIaTHUH a00 O€3BiNMUIATHUI XapaKTep AOTOBOPY.

3rigHo monoxeHb Kogekcy, a came 4. 3 cr. 1109 «3. VY mineH3iiHOMY JOTOBOPI
BU3HAYAIOTHCS BUJ JIiLeH311, cpepa BUKOPHCTAHHS 00’ €KTa TpaBa iHTEIEKTyalbHOI
BJIACHOCTI (KOHKPETHI ITpaBa, 10 HAAAIOTHCS 3a TOTOBOPOM, CIIOCOON BHKOPUCTAHHS
3a3HauEHOro 00’€KTa, TEPUTOPIs Ta CTPOK, Ha SIKi HAAAIOTHCS TpaBa, TOILIO), PO3MIp,
MOPSIJIOK 1 CTPOKM BHIUIATH TUIATH 32 BUKOPUCTAHHS 00’ €KTa MpaBa iHTENeKTyalbHOT
BJIACHOCTI, a TAKOX 1HIII YMOBH, SIKi CTOPOHH BBa)KAIOTh 32 MOIIBHE BKJIFOUUTH Y J0-
roBip» [1].

Bapro BiaMiTHTH, 110 BUIIE3a3HAUCHI YMOBH, BU3HAYECHI B IPOQIILHOMY 3aKoHI
ta B Kozekci, B cTarti 51 npodinsHoro 3akoHy He Bu3HadeHi. B 4. 1 ct. 51 3akony ime
MoBa «1. Cy0’€eKT aBTOPCHKOTO MpaBa a0 Cy0’€KT CyMDKHUX MpaB MOXKE HaJlaTH J0-
3BT HA BUKOPUCTAHHS 00’ €KTa aBTOPCHKOTO MpaBa abo 00’ €KTa CyMiXKHHX ITpaB Oy/ib-
SIKOI0 0CO00I0 Ha BU3HAYCHUX HUM yMOBax (IyOmiuHa miren3is). IlyOmiuna mimensis
BUIA€THCA IUISIXOM OTNPHIIIONHEHHS 11 YMOB pa3oM 3 HaJaHHSIM MOKJIMBOCTI IMCTaH-
LIAHOTO 03HAMOMJICHHS 3 00’ €KTOM aBTOPCHKOI'O MpaBa ad0 00’ €KTOM CYMIXKHUX TpaB
HEO0OMEXEHOMY KOIIy OCi0 3 BHUKOPHCTAHHSM iH(GOpPMAIifHO-TEIEKOMYHIKaI[iHHIX
cuctem» [2].

BesymoBHO, 110 /10 YMOB IyOJIiUHOIT JIilIeH311 He MOXKYTh OyTH HE BiJIHECEHi, 13 3a-
3HAYEHOTO BHUIIE TaKi YMOBH SIK BHJI JIiLIEH311, chepa BUKOPUCTAHHS 00’ €KTa IpaBa iH-
TEJIEKTYyaJIbHOI BIACHOCTI (KOHKPETHI Mpasa, 10 HAAalOThCS 3a JOTOBOPOM, CIIOCOOH
BUKOPUCTaHHS 00’ €KTa, TEPUTOPISI TA CTPOK, HA SIKI HAJIAIOTHCS MPaBa, TOII0), PO3MIp,
MOPSZIOK 1 CTPOKH BUIUIATH TUTATH 32 BUKOPUCTAHHS 00’ €KTa MpaBa iHTEeIeKTyaabHO1
BJIACHOCTI, B TOMY YHCIIi 1 00’ €KTa CyMKHUX TPaB.

[Tpu upoMy 3a3HaYMMO, 110 BOAYAETHCSI, MO MEPETiK yMOB, 110 Bu3HaYeHUH Ko-
JIEKCOM TI0 BIJHOIICHHIO JI0 JIIIEH31HOTO JOTOBOPY € OUITBII MTOBHIM.

[{ono Bumy JineH3ii, To BapTO 3ayBa)kKUTH, 110 3riaHO 4. 4 cT. 51 3akony «4. Ily-
OJTivHa JIIEH31s € HEBUKITIOUHOK. BUKITIOUHI Ta OMHUYHI TyOIiUHI JIICH3IT € HIKIeM-
HAMIY [2], 10 € IIJTKOM JIOTIYHUM, BUXOISUYH 13 MPABOBOI MPUPOIHN ITyOIiYHOT JIIIICH-
3ii. Po3yMiHHSI HeBUKITIOUHOT JtinieH3ii Hajgae 4. 3 cr. 1108 «Hepukirouna JiteH3ist He
BUKJIFOYa€ MOXKJIMBOCTI BUKOPHCTAHHS JIiLIEH31apoM 00’€KTa MpaBa iHTEIeKTya bHOI
BJIACHOCTI y cdepi, Mo oOMeXeHa II€0 JIIEH3i€l0, Ta BUJa4i HUM IHIIAM 0coOaM
JiIeH31i Ha BUKOPUCTAaHHS IbOTO 00’ €KTa y 3a3HaveHii cdepi» [1].

BpaxoBytouun 3a3HaueHe BHIIE, BBAKAEMO, 1[0 SKIIO BECTH MOBY IIPO CITiBCTaB-
JICHHS JTIEeH3ii 3 MyOIiYHOIO JIIEH31€10, TO MyOJIigHa JIIIEH31s 110 CBOIH MPUpOIi He
€ BUJOM jineH3ii. PakTuyHO MyOsiuHa JINEeHsis, Ha Hally AYMKY, € IIyONi4HuM Jii-
LIEH31MHUM J0roBopoM. Buam x Jinen3ii BusHaveHi B 4. 3 ct. 1108 Koxekcy. Tomy,
BB)KAEMO 3a JIOIUIbHE B Mail0yTHROMY 3MIHUTH 3aCTOCOBaHY y MpodissHOMY 3aKoHi
Ha3By «ITyOJivHa JIIHEH31s1 HA BAKOPUCTAHHS 00’ €KTa aBTOPCHKOTO MpaBa ado 00’ ekTa
CYMIKHUX TPaB» Ha «TyONiYHUH JIEH31HHUI JOTOBIp HAa BUKOPUCTAHHS 00’ €KTa aB-
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TOPCHKOTO TIpaBa a00 00’€KTa CyMIKHUX TIPaBy.

Bapto BigmiTuTH, 10 3rigHO MPOdITHFHOTO 3aKOHY BiJICYTHE TOJOKEHHS MO0
TUIIOBOTO JIilleH3iifHOTO JoroBopy. HaromicTs, Taka Hopma npucyTHs B Kogekcei. Tak,
3rigHo 4. 1, 4. 2 ¢t. 1111 Koxgekey «1. YIoBHOBaXKeHi BiJJoMCTBa a00 TBOPUI CITUIKK
MOXKYTb 3aTBEPIKYBaTH THITOBI JileH31iHI moroBopu. 2. JlineH31iHUN JOTOBIp MOXKeE
MICTHTH YMOBH, HE Tiepe10aueHi TUIIOBUM JIiLIEH31{HUM JIOTOBOPOM. YMOBH JiIIeH31H-
HOTO JIOTOBOPY, YKJIAZEHOTO 3 TBOPLEM 00’ €KTa MpaBa iHTEIEKTYyallbHOI BIACHOCTI,
IO MOTiPIIYIOTh HOTO CTAHOBUIIIE TIOPIBHSHO 3 CTAHOBHIILEM, TTEpPe0aYeHNM 3aKOHOM
a00 TUIIOBUM JIOTOBOPOM, € HIKYEMHHMMH 1 3aMiHIOIOTbCS YMOBAaMH, BCTAHOBJICHUMH
THUIIOBUM JIOTOBOPOM a00 3akoHOM» [1].

AHaJlizyrouM BHIE3a3HAUCHY HOPMY, BBA)XKA€EMO, 110 JaHE IOJIOKEHHS € BKpai
B)XJIMBHUM JJIs1 Cy0’€KTiB MaifHOBMX NpaB Ha 00’€KTH IIpaBa iHTENEKTyalbHOI Biac-
HOCTI, B TOMY YHCJIi i CyMIDKHHX MPaB, OCKUIbKM Ma€ Ha MeTi 3a0e31eueHHs iHTepeciB
BIJIMOBITHUX CyO’€KTiB, BUKOHYIOUH TIEBHIM YMHOM TapaHTIHHY (QYHKIIITO.

Po3mnsiHyBIIM BCe BUILIE3a3HAYCHE, BBAYKAEMO, 110 JIIEH31MHNUHN JOTOBIp MO CBOTiH
MPaBOBIH MPUPOJIi OXOTUTIOE SIK JIILIEH3110, TaK 1 MyOivHy JTileH3i10. YMOBH myOmiqHoT
Jinen3ii He MOKyTh OyTH BIIMIHHHMH BiJl YMOB, BU3HAYEHUX 3aKOHOJABIIEM B JIIICH-
31iHOMY AOTOBOpI. Y 3B 53Ky 13 3a3HaUCHHSM TOJIOKEHb I10JJ0 THIIOBOTO JiLIEH31HHO-
TO JIOTOBOPY, BBaXKA€MO 32 JIOIJIbHE BBECTH aHAJIOTIYHE IOJIOKEHHS 10 TPOQITEHOTO
3aKoHy i3 3a3HaUEHHSIM iICTOTHHX YMOB. BBakaeMo, 110 3a3Ha4eHHS ICTOTHUX YMOB Y
TUTIOBOMY JiLIEH31{HOMY JIOTOBOPi Oy/e MOKJIMKaHe BiANOBIAATH iHTepecaMm SIK JIeH-
3iapa, TaK 1 JineH3iara.

BucHoBk#u i npono3uiii. ¥ 3B’53Ky 3 pO3MISHYTUM CITiBBiTHOIICHHSM JIEH311
Ta JIEH31MHOro 10roBOpY Ta BBEACHHSIM y NpodimbHOMY 3akoHi Takoi GpopMu pos-
MOPSIKAHHSI MAHHOBUMH TIpaBaMH Ha 00’ €KTH MpaBa iHTENEKTyalbHOI BIACHOCTI, B
TOMY YHCJi 1 CyMDKHHUX TIpaB sIK MyOJiYHOI JIIEH3i1, TPOMOHY€EThCS BUKIACTH 4. |
ct. 1107 Kogekcy nactynuum ynHOM «1. Po3nopsmpkanHs MaliHOBUMM NpaBaMH iH-
TEJIEKTYaJIbHOI BJIACHOCTI 3A1MCHIOETHCS HA MiACTaBl TAKKX MPABOYMHIB: 1) JieH31i-
HUU JOTOBIp; 2) MyOIIivHa JTIeH31s; 3) TOTOBip PO CTBOPEHHS 3a 3aMOBJICHHSM 1 BU-
KOpHCTaHHs 00’€KTa MpaBa 1HTENEKTYyalbHOI BIacHOCTI; 4) AOTOBIp MPO MepeaaHHs
BUKJIIOYHUX MAWHOBHX IpaB 1HTEJICKTYyaJIbHOI BJACHOCTI; 5) IHIIMIA MPABOYMH 1010
PO3NOpsAKaHHS MaHOBUMHU IIPaBaMH 1HTEJIEKTYaJIbHOI BIACHOCTI.

Buectu 3minu 110 4. 2 c1. 1108 Kozmekcy Ta BukiacT ii HACTyTHUM YHHOM «2.
JlineH3is Ha BUKOPUCTaHHs 00’€KTa MpaBa iHTEIEKTyalbHOT BIACHOCTI € CKIIaI0BOIO
JaCTHHOIO JIIIEH31HHOTO JOTOBOPY».

[Ipu upomy myOnivHa JileH3is, Ha BiAMIHY BiJ JileH3ii, HE € CKIaJOBOIO YacTu-
HOIO JTiIIEH31HHOTO JJoroBOpY. BOHA € BUOM JTiIIEH31HHOTO JOTOBOPY.

Buectn 3minn 10 4. 3 cr. 51 3akoHy Ta BUKIACTH 11 HACTYITHUM YHHOM «3. Ily-
OmivHa iteHsis € BigkaunaHoro. [IyOnivyHa TineHsis yKiIaaeTbes Ha I ITh POKIB, SIKIIIO
THIIUI MEHII TPUBAIWH NEPioj] HE 3yMOBICHHI CTPOKOM YHHHOCTI MAaifHOBHX ITpaB Ha
00’€KT mpaBa iHTEIIEKTYaIbHOI BIIACHOCTI a00 IHITKH TepMiH, ajie He OLIbIIe I’ ITH PO-
KiB, 1[0 BU3HAYAETHCS JilleH31apoM. SIKIIO 3a MIiCTh MiCALIB 70 CIUIMBY 3a3HAY€HOTO
I’ ITUPIYHOTO CTPOKY KOJIHA 13 CTOPIH HE MOBIJOMUTH MHUCHMOBO JIPYTY CTOPOHY PO
BIJIMOBY BiJl JOTOBOPY, IOTOBIP BBa)KAETHCS MPOIOBKCHIM Ha HEBU3HAYCHUH CTPOK,
ajie He OuIblIe CTPOKY YMHHOCTI MalHOBUX MpaB. Y TakoMy pa3i KOXKHa i3 CTOpiH
MOJe B Oy/Ib-SIKHI Yac BIJIMOBUTHCS BiJl JOTOBOPY, TMCbMOBO TOBIIOMHUBIIH PO 1€
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JPYTY CTOPOHY 3a IIICTh MICSIIIB JI0 PO3ipBaHHs JOTOBOPY, SAKIO OUTBIINI CTPOK IS
MTOBiIOMJICHHST HE BCTAHOBJICHUH 3a IOMOBIICHICTIO cTOpiH. [lyOmiuHa mineH3is Mmoxe
OyTH TOCTPOKOBO MPUITMHEHA JIMILIE CTOCOBHO OCOOM, sIKa MOPYILMJIA YMOBH, 3a3Ha-
YeHi y YaCTHHI APYTid 1i€i cTarTi».

Brectu 3miau 10 mpodisibHOTO 3aKOHY NUISIXOM BITPOBAKEHHS CTATTI, sika O Oyra
MIPUCBSTUCHA THUIIOBOMY JIILICH31THOMY JOTOBOpY. BBakaeTbes 3a JOLINIBHE BUKIACTH
ii micnst crarti 50 3aKoHy HUIIXOM 3anpoBajpKeHHS cTarTi 50 mpuM. | HACTYITHUM YH-
HOM «1. YITOBHOBa)XKEHI BiTOMCTBa 200 TBOPYI CITUTKH MOXKYTh 3aTBEPIKYyBaTH THITOBI
ninensiitHi goroBopu. Cepes yMOB THIIOBOTO JIIIIEH31HHOTO JIOTOBOPY € BUJI JIIICH3I1,
cdepa BUKOpUCTAHHS 00’ €KTa MpaBa iHTEIEKTyalbHOI BIACHOCTI (KOHKPETHI ITpaBa,
LI0 HaJalThCs 3a JOrOBOPOM, CIIOCOOM BHKOPUCTAHHS 3a3HAY€HOrO 00’€KTa, Tepu-
TOpIisl Ta CTPOK, HA SKI HAJAIOTHCS TpaBa, TOIIO), PO3MIp, MOPSIOK 1 CTPOKU BHILIA-
TH TUIATH 32 BUKOPUCTAaHHS 00’ €KTa NpaBa iHTENEKTYaIbHOI BIACHOCTI, @ TAKOX 1HIII
YMOBH, 5IKi CTOPOHH BBaXXAarOTh 3a JOILIJIbHE BKIIOUYUTH y AOTOBip. 2. JlinmeH3iMHuH
JIOTOBIp MOXKE MICTHUTH YMOBH, HE TependadeHi TUIOBUM JIILEH3IMHUM JOTOBOPOM.
YMOBH JTILIEH3ITHOTO JOTOBOPY, YKIIQJIEHOTO 3 TBOPLIEM 00’ €KTa MpaBa IHTEICKTyallb-
HOI BJIACHOCTI, IIO MOTipPIIYIOTh HOTO CTAHOBUIIE TIOPIBHSIHO 3 CTAHOBHILEM, MIEPE]-
0ayeHNM 3aKOHOM a00 THIIOBHM JIOTOBOPOM, € HIKIEMHUMH 1 3aMiHIOIOTHCSI yMOBAaMH,
BCTaHOBJICHHMH JIOTOBOPOM 200 3aKOHOM).

Binmosimnnii Bukman crarti 50 mpum. 1 y3roautu 3i crarrero 1111 Konekcy mos-
XOM 3anpoBapkeHHs Bukiany cT. 1111 Kogekey y HactynHilt peaakuii «1. YnoBHoBa-
JKEHI BiJOMCTBa 200 TBOPYI CITIJIKM MOXKYTb 3aTBEp/XKYBaTH THIIOBI JIIIEH3iiHI 1OT0-
Bopu. Cepell yMOB THITOBOTO JIIIEH31HHOTO JIOTOBOPY € BUJ JIilleH3ii, chepa BUKOpPHUC-
TaHHS 00’ €KTa MpaBa IHTEJIEKTYaJIbHOI BIACHOCTI (KOHKPETHI IpaBa, 1110 HaAaloThCs 3
JIOTOBOPOM, CITOCOOM BUKOPUCTAHHSI 3a3HAYEHOTO 00’ €KTa, TEPUTOPIsl TA CTPOK, Ha SIKi
HaJAI0THCS TIPaBa, TOIO), PO3MIp, TTOPSIOK 1 CTPOKH BHILIATH IIJIATH 32 BUKOPUCTAHHS
00’€eKTa Mpasa iHTEJICKTyaIbHOI BIACHOCTI, a TAKOX iHII YMOBH, SIKi CTOPOHH BBaXka-
FOTh 3a JIOLIJIbHE BKIIOUYUTH Y JOT0Bip. 2. JIileH31iHUI JOroBip MOXKE MICTUTH YMOBH,
He Tniepea0adeHi THIOBUM JIIEH31HHUM JOTOBOPOM. YMOBH JIIIEH31HHOTO JTOTOBODY,
YKJIAZICHOTO 3 TBOPIEM 00’ €KTa MpaBa iHTEIEKTyaJIbHOT BIACHOCTI, 10 MOTiPIIYIOTh
HOro CTaHOBHIIE TOPIBHSHO 3 CTAHOBHIIEM, Nepen0ayeHM 3aKOHOM a00 THIIOBUM
JIOTOBOPOM, € HIKUYEMHHMMH 1 3aMiHIOIOTHCSI YMOBaMHU, BCTAHOBJICHUMH THIIOBUM JIO-
TOBOPOM 200 3aKOHOMY.

3 METO Y3TOJKEHHS MOJIOkKEeHb podinbHOT0 3akoHy 13 KojekcoM BBaKa€eTh-
s 3a JOITbHE BBECTH BiJMOBIHO TOAATKOBY cTarTio 10 Komekcy momo my0mid-
HOT JineH31i nuisxoMm BnpoBakeHHs cT. 1108 npum. 1 Ta BUKiacTH ii HACTYmHUM
guHOM: «1. Cy0’€KT aBTOPCHKOTO MpaBa abo cy0’€KT CyMIKHUX MpaB MOXKE HaJa-
TH JO03BiJ Ha BUKOPHUCTAHHS 00’€KTa aBTOPCHKOTO IMpaBa abo 00’€KTa CYyMiKHHUX
npaB Oyap-sSIKOI0 0CO0O0I0 Ha BM3HAYEHMX HUM yMmoBax (myOusiuHa mineHsis). Ily-
OnmiyHa JTINEH31s] BUJAETHCS HUISIXOM ONPYIIIOAHCHHS ii YMOB pa3oM 3 Ha/JIaHHSIM
MOYJITUBOCTI JUCTAHIIIHOTO 03HAHOMIICHHSI 3 BiIMTOBITHUM 00’ €KTOM aBTOPCHKOTO
npaBa abo 00’€KTOM CyMiXHHUX IpaB HEOOMEXKEHOMY KONy OCi0 3 BHKOpUCTaH-
HsIM iHQOpMaliiiHO-TeneKoMyHIKaliiHuX cucteM. 2. Ocoba, sika BUKOPUCTOBYE
00’€KT aBTOPCHKOTO MpaBa ab0 00’ €KT CYMIKHHUX IIpaB Ha OCHOBI ITyOIi9HOT JTiTleH-
311, 3000B’43aHa JOTPUMYBATUCS BU3HAUYCHUX Cy0 €KTOM aBTOPCHKOTrO mpasa abo
cy0’€eKTOM CyMIXHUX IIpaB yMOB, Ha sKUX 11 Oysio Buaano. 3. [1yOmiyHa siineHsis e
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Biakau4HOO. [TyOiiuna JileH3is yKIaJaeThCs Ha 11’ SITh POKIB, SIKIIO 1HIIWH, MEHII
TPHUBAJIUHA TIEPioa, HE 3YMOBICHUN CTPOKOM YMHHOCTI MaHHOBHUX IpaB Ha 00’ €KT
npaBa iHTEJIEKTyalbHOI BIACHOCTI ab0 1HIIMIA TepMiH, aje He OinblIe 1T POKIB,
[0 BU3HAYAETHCS JilleH31apoM. SIKIO 3a MIiCTh MICSIB 10 CIUIMBY 3a3HAUYCHOIO
II’ATUPIYHOTO CTPOKY JKOJHA i3 CTOPiH HE MOBIJIOMUTH MUCHMOBO JPYTy CTOPOHY
PO BiJIMOBY BiJl JOTOBOPY, IOTOBip BBa)KA€THCS MPOJIOBKCHUM Ha HEBU3HAYCHUI
CTPOK, ajie He OiNbllle CTPOKY YMHHOCTI MaiHOBHX IpaB. Y TakOMy pasi KoXHa
i3 CTOpiH MOXe B OyIb-sSKUH 9ac BiJIMOBUTHCA BiJ JOTOBOPY, MHCHMOBO IOBiO-
MHUBIIIH PO II€ JPYTy CTOPOHY 3@ IIiCTh MICAIIB O PO3ipBaHHS JIOTOBOPY, SIKIIO
OUBIIMI CTPOK IS TTOBIJIOMJICHHSI HE BCTAHOBJICHUH 3a JIOMOBJICHICTIO CTOPIH.
[lyGmiyna ineH3is Moke OYyTH IOCTPOKOBO MPHIIMHEHA JIWIIIE CTOCOBHO OCO0W,
AKa MOPyIINIa YMOBH, 3a3HaUCH1 y YacTUHI Apyrii wiel crarti. 4. [IyOniuHa nineH-
315 € HEBUKJIFOUHO. BUKITIOUHI Ta OAMHUYHI MyOJIiuHI JIIEH31T € HIKYIEMHUMU. 5.
[Ty6niuna minensis, B AKid He Mepen0adeHo CIuiaTy BUHArOpOAH 32 BUKOPHUCTaHHS
00’€eKkTa aBTOPCHKOTO MpaBa Ta/abo 00’ €KTa CYMIXKHUX MpaB a0bo nepeadadeHo, 1o
Taka CIjiaTa MOXe 3/1CHIOBATHCS JIII[EH31aTOM JTOOPOBIIBHO, HAa BIACHUH PO3CYI,
BBaXKAETHCS 0€30TLIATHOION.

3 omsAy Ha BHIE3a3HaUYCHE, B MAilOyTHHOMY MPOIIOHYETHCSI PO3IIISTHYTH HEOO-
X1JIHICTh 3aMiHM BHU3HAYEHHS «IyOJIiuHa JIIEH31sl HA BUKOPUCTaHHs 00’ €KTa aBTOp-
CBKOTO TIpaBa ab0 00’€KTa CYMIKHHX IpaB» Ha «ITyOTIYHHUN JIIIEH31HHUN TOTOBIp Ha
BUKOPUCTAHHS 00’ €KTa aBTOPCHKOTO MpaBa abo 00’ €KTa CyMIXKHUX ITPaBy.

Jlo toro x, came mojioxkeHHs 4. 4 ¢T. 51 3akony «4. [lyOniuna JineHsis € He-
BHKJTIOUHOIO. BUKITIOWHI Ta OAWMHHUYHI JIEH31T € HIKIEMHUMIY) TOBOPHUTDH PO T€, 110
myOJTivHa JIIEH31s BKE PO3TIISAIAEThCS 3aKOHOAABIIEM SIK PI3HOBHI JIIIIEH3IHHOTO J10-
TOBOPY, & HE SIK BT JIIIEH3I1.
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PECULIARITIES OF A PUBLIC LICENSE AS A FORM OF DISPOSAL
OF PROPERTY RIGHTS TO OBJECTS OF RELATED RIGHTS
UNDER THE LEGISLATION OF UKRAINE

Summary

This scientific article is devoted to consideration of the features of a public
license as a form of disposal of property rights to objects of related rights under the
legislation of Ukraine. The examination is carried out by comparing the license and
the license agreement, the license and the public license, the public license and the
license agreement, as well as considering the features of the public license, taking
into account the peculiarities of the legal nature of the objects of related rights,
in particular, such an object as the program of the broadcasting organization. Why
did it become necessary to investigate the public license as a form of disposal of
property rights to objects of related rights precisely by comparing it with a license, a
license agreement? This necessity is caused by the need for a correct understanding
of the legal nature of this form of order, including how this form of order should be
considered - as a unilateral deed or as a bilateral/multilateral deed? So, despite the
fairly widespread position in the scientific literature that a public license, just like
a license, is a unilateral transaction, we believe that a public license is a form of a
license agreement, not a type of license and not a unilateral transaction, because from
the analysis of the current legislation of our state (to which we refer in the content of
the article), we can see the obligations arising from the licensee, including from the
use of the granted object of intellectual property rights, including related rights, in a
specified manner, within specified terms, with payment of a fee (if it is stipulated by
the terms of the contract) for the use of the specified object. That is, the expression
of will, which is characteristic in the case of a unilateral transaction for only one
party, as a general rule, in the case of both a public license and a license, meets
with the expression of will and obligations of the other party, the licensee. Why,
in our opinion, did such an approach arise in the current legislation regarding the
fact that a license can be considered as a unilateral transaction? We believe that this
approach arose due to the complex nature of legal relations in the field of intellectual
property law. Indeed, relations in the field of intellectual property law also contain
a public-law element, but does this public-law element extend to relations that arise
when concluding a public license as a form of disposal of property rights to objects
of related rights? Unlikely, since by its legal nature these relations are private law
and are built on the dispositive principles of civil law. Therefore, we believe that the
license is an integral part of the license agreement. The license agreement essentially
covers both the license and the public license. A public license is a form of license
agreement. Why did such a form of license contract as a public license arise? This
form arose in connection with the rapid development of information technologies
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and fully meets the needs of the times and the needs of owners of property rights
to increase the turnover of their property rights. This form of license agreement
is especially relevant for objects of related rights (performances, phonograms,
videograms, broadcasting organization programs). A broadcast organization program
is a special object of related rights for which a public license can be concluded. This
feature is essentially due to the fact that this object, by its legal nature, depends
on the transferred property rights to other objects of copyright and related rights
that are part of it, and especially if the property rights to such objects were are also
transferred for use, including under a license agreement.

Among the tasks of this work, the following should be highlighted: to investigate
the legal nature of a public license as a form of disposal of property rights to objects of
related rights by comparison with a license, a license agreement, as well as analysis and
research of the peculiarities of the legal nature of objects of related rights, in particular,
the program of the organization broadcasting in connection with the peculiarities that
may arise when concluding a public license for such objects.

Such outstanding scientists as A. S. Shtefan, I. V. Kryvosheina, O. M. Starovit and
others dealt with questions related to the topic presented in the article.

Keywords: objects of related rights, property rights, license, license agreement,
public license, standard license agreement.
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ITPABOBA ITPUPOJA JOI'OBOPIB ITPO ITYBJIITYHI 3AKYIIIBJII
TA OCOBJIMBOCTI YKIIAJAHHS 1OT'OBOPIB
B EJJEKTPOHHI ®OPMI

VY crarti Ha OCHOBI aHaNi3y JOTOBIPHOTO MPOIIECY, 3a JOTIOMOTOI0 aHATITHYHO-
10, (hOpMaTHLHO-JIOTIYHOTO Ta TOPIBHIILHO-TIPABOBOTO METOJIB 3°SICOBAHO IIPABOBY
MIPUPOLY OCOOIMBOCTEH TOTOBOPIB Npo MmyOIivHi 3aKyHiBIi Ta X BIAMIHHICTb Bij iH-
LIMX [MBUTLHO-TIPABOBHUX 1 TOCHOAAPCHKUX JIOTOBOPIB, @ TAKOXK JOCIIIKEHO 0CcOo0H-
BOCTI yKJIQJaHHS IOTOBOPIB B €JICKTPOHHIA (POpMi. AKTYalbHICTh CTATTI 3yMOBJICHA
BaroMuM 3HAUCHHSIM JIOTOBOPIB MO MyOJiuHi 3aKyMiBii Ta BUBYEHHS 0COONIMBOCTEH
yKJIaZaHHs IOTOBOPIB B €ICKTPOHHIM OpMi ISl IHTEpECiB IepKaBHUX 3aMOBHHKIB Ta
JIEP’KaBH B IIIJIOMY.

VY xoxi gocniipKeHH 3°ICOBaHi BIACTUBOCTI Ta XapakTep JOr0BOPIB Mpo myOmivHi
3aKymMiBIi Ta OCOOMMBOCTEH YKJIaJaHHs JIOTOBOPIB B €NEKTPOHHIN (opmi Iipu aHaTi-
31 TOTPUMAaHHS TIPUHITUITY CBOOOAM JOTOBOPY Bill TOYATKY €TaIy MEPeIIOoTOBIPHOTO
Ipo1iecy 10 MOMEHTY YKJIaJaHHsI JOTOBOPY PO 3aKyIiBIIIO.

[Tpu 3’sicyBanHI MPaBOBOT MPUPOJHM JOTOBOPIB MPO MyOJiuHI 3aKyIIiBIi Ta 0CO-
OMMBOCTEH YKJIaIaHHS TOTOBOPIB B €IEKTPOHHIH (HhOpMi IPOBOTUTHCS aHATI3 MOXKITH-
BOCTI 3aCTOCYBaHHS JJ1s1 BKa3aHUX JIOTOBOPIB MOHSTTS «I0TOBOPY SIK JKepelia paBay.

3a pesynbTaraMu JAOCHIPKEHHS BCTAHOBJICHA MPO30PICTh Ta BIAKPUTICTH YCHOTO
JIOTOBIPHOTO TIPOIIECY, SIKMH KOHTPOIIOETHCS IPOMAJICHKICTIO Ta JIep)KaBHUMH Opra-
HaMU 3 METOK0 3aJI0BOJICHHS MOTpeO 3aMOBHUKIB, SIKi JiIOTh B IHTEpecax JEpiKaBH.
BaxxnmuBumu prcamMu IpaBoBOi MPUPOIN JOTOBOPIB MPO 3aKyIMiBIi € iX 000B’s3K0Ba
IJIAHOBICTh, KOHCEHCYAIBHICTh Ta TUIATHICTE. OCOOMUBHM € CyO’€KTHHM CKJIAM ITHX
JIOTOBOPIB NPH KOHKYPEHTHOMY XapakTepi BKa3aHUX IOTOBOPIB, SIKI YKIaJar0ThCs
31e0LTBIIOTO 32 pe3ylbTaTaMH KOHKYPEHTHUX MPOIEAyp ad0 CHpOLICHOT 3aKyIiBIIi.
Oco0auByY poJh Y WX JTOTOBOpPAX MPHUMMAE JepiKaBa y «IKOCTI CBOEPITHOTO areHTa
noroBopisy». Ipu yknazeHHi 10roBopiB mpo myOmiyHi 3aKymiBii i€ TPUHIKI €KOHO-
MIYHOI BUTITHOCTI Ta JJOTPUMAHHS BUMOT 3aMOBHUKA 3T1THO YAHHOTO 3aKOHOJIaBCTBA.

3a pesynpraTaMy Ta BUCHOBKAMH JIOCIIPKEHHS IPOTIOHY€ETHCS BUKOPHCTOBYBATH
y cBOilf po0OOTi y4acHMKaM JIOTOBIPHOTO MPOLECY - 3aMOBHUKAM Ta y4acHHUKaM (IIO-
CTayaJIbHUKaM TIOCITYT, BUKOHABIISIM POOIT, TPO/IaBIISIM TOBapy) Ta (axiBIsIM B 001ac-
Ti TipaBa. 3a pe3yJIbTaTaMH JOCIIHKEHHS MPOTIOHYETHCS TOMOBHATH cTarTio 640 1K
VYKpaiHu ITyHKTOM IT’SITUM, y SIKOMY BU3HAUUTH PEECTPALIIIO JOTOBOPIB PO 3aKyiBIIO
B OpraHax Jep:KaBHOTO Ka3HaueHCTBa, sika € 000B’SI3KOBOIO, ajie He 3a3HaueHa B KO-
HOMY 3aKOHOJABYOMY aKTi. Takok y IMyHKTI II’SITOMY BKa3aHOI CTATTi MPOMOHYETHCS

© A. B. Crankesuy, 2024
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BU3HAYUTH MOMEHT YKJIaJ[aHHs JIOTOBOPY PO 3aKyMIBIIO, SKHW € BIIMIHHUM BiJl MO-
MEHTY YKJIaJlaHHA IHIIIHNX JIOTOBOPIB.

KoaiouoBi cioBa: 10roBip mpo 3aKkymiBiio, MpaBoBa MPUPONA, TEHIEP, MyOiyHi
3aKyIIiBIIi, CBOOOIA JOTOBOPY, 3aMOBHUK, YUYaCHUK, CIICKTPOHHA CHCTEMAa, CJIICKTPOHHA
(dopma, eIeKTPOHHHH ayKIi0H, EIEKTPOHHA CHCTEMa ProZorTo.

IHocTranoBka nmpod/emu. B Ykpaini icHye BenuKa rpyra JIOTOBOPiB 100 MyOid-
HUX 3aKyIiBelb, IPaBOBa IPUPO/IA AKUX € JACLIO BiIMIHHOIO BiJl iHIIMX LUBIIbHO-TIPa-
BOBHX Ta TOCIIOJAPCHKHX JIOTOBOPIB Ta HOCUTDH CIIeUU(pIUHUI Xapakrep. BuzHaunTu
MIPaBOBY MIPUPOY JOTOBOPIB PO 3aKyTiBIII MOYKHA PO3TIIIHYBIIIN Ta TIPOAHAII3yBaBIIN
YBEChH JIOTOBIPHUH IMPOIIEC 3a JOTIOMOIO0 eNeKTpoHHOI cuctemu Prozorro. Prozorro
— 1l eJISKTPOHHA OHJIAlH- TuIaTdopma, sika 00’ €Hy€e OIU3bKO 45 THUCSAY JIePIKaBHUX
Ta KOMYHaJbHHUX OpTaHiB BJIa/IM, IMiIIPUEMCTB, yCTAHOB T4 OPTaHi3alliil - 3aMOBHUKIB
TOBapiB, poOIT Ta mociyr Ta moHaj 360 TUCAY Pi3HUX KOMEPUIHHUX KOMOaHid — Mo-
CTa4albHUKIB (ITPOIABIIB TOBapy, pobiT abo mociyr). Came 4yepes3 10 eNEKTPOHHY
CHUCTEMY MIOIEHHO YKJIAIal0ThCS THUCSYI IOTOBOPIB PO 3aKYIiBIIi, SKi MyOTiKYIOTHCS
B cucteMi Prozorro Ta € B 3aranpHOMY focTymi. ToMy akTyaJbHUM € JOCTIIUTH 11l J0-
rOBOPH, 1110 YKJIaJIal0ThCS B IHTEpPECcax 3aMOBHUKIB, SIKI € CIeI[ialbHUMU Cy0’ €eKTaMu
[IUX TOTOBOPIB Ta SIKi MAIOTh JisITH B iHTEpecax Iep>KaBH.

AHani3 ocTtaHHix pociimkens i myGaikauiii. [Tpu ananizi npaBoBoi npupoau
JIOTOBOPIB TIPO 3aKyYIIiBIIi 3BEPHEHO YBary Ha OCTaHHI JIOCIIPKEHHS! BYCHUX-IIMUBITIC-
1iB: O. A. bensuesny, O. I1. Bixposa, O. I1. Kogunamg, O. M. Momsieko, b. B. ITlo-
kpoBcbkoro, C. O. [Torpionoro, I. @. Cesprokosa, 5. M. IlleBuenxko, 3. M. FOxina ta
iH. 3a qymkoro 3. M. IOniHa «IUBIIBHMI JOTOBIP € OCHOBHOIO MPABOBOKO (POPMOIO,
sKa BU3HA4Ya€ W OMOCEPEIKOBY€E TMHAMIKY IIUBUIBHOTO 000poTy» [1]. He moxHa He
MOTOTUTHCS 13 BU3HAYECHHSIM JI0TOBOPY, sIKe MpornoHyioTh 5. M. IlleBuenko, O. M. Mo-
nsiBko, [. @. CeBprokoBa Ta iH. «sIK BOJBOBOTO aKTy, SIKUH BHUpPaXae B €IMHOMY BOJIC-
BUSIBJICHHI 3arajbHy BOJIO Cy0 €KTIB JOTOBOPY, CHPSIMOBAaHY Ha JOCATHEHHS [IEBHUX
IUBUIBHO-TIPABOBUX HacHiaKiB» [2, c. 9]. Ha nymky b. B. I[lokpoBchKoro «10roBip sik
IOPUINYHIH (aKT 3a3BUUall HeraifHO 3 HAOpaHHS HUM YHHHOCTI TOPOJKYE JTOTOBIP SIK
IIPAaBOBIIHOLICHHS, B SIKOMY M peasli3yeTbcs METa JIOTOBOPY LUIIXOM HOTr0 BUKOHAH-
HsD» [3, ¢. 117]. Caymroro € qymka 3. M. FOxina, o «Ii FopuIuIHO0 KOHCTPYKIIIEI0
JIOTOBOPY PO3YyMi€ThCs TiependayeHa 3aKOHOM CHCTeMa B3a€EMO3AJICKHUX KOMIIOHEH-
TiB TIPaBOBOTO XapaKTepy, 10 3a0e3nedye GyHKIIOHYBaHHS 3B’ SI3KiB MK yHaCHUKAMH
norosopy [1]. LlikaBoro € Takox cynoBa npaxktuka BepxosHoro Cyny, sika Ma€ CyTTe-
BUH BIUIMB Ha IOPUIMYHY HayKy. MoXHa MOroauTHcs 3 no3uiiero BepxosHoro Cymy
CTOCOBHO JAIeiHIIIiT TOTOBOPY «SIK YHIBEPCAIBHOTO PETYISATOpa MPUBATHUX BiIHOCHH,
MOKJIMKaHHOTO 320€3MEYNTH IX PEryNIOBaHHsI Ta sIKMi Mae OyTH HallpaBJeHUI Ha BCTa-
HOBJICHHSI, 3MiHy a00 TPUMHMHEHHS NMPHBAaTHUX NpaB Ta 000B’s3KiB» [4]. CTOCOBHO
nymku C. O. IlorpiGHOTo Moo «I0roBOpy 5K JpKepena mpasay [5], 3ayBaxuMo, 110
JUTSL T ATBEPIKEHHS UM CIIPOCTYBAHHSA 1i€1 TyMKH MOTPIOHO JOCIIUTH YBECH JOTO-
BIpHHH ITpOIIEC Ta JOTPUMaHHs NPUHIIUITY CBOOOIU JOTOBOPY IPH YKJIaAaHHI IOTOBO-
PIB PO ITyOTivHI 3aKyTIiBIIi.

MeTo10 cTaTTi € BU3HAYCHHSI IPABOBOI IPUPOAM Ta OCOOIMBOCTEN JOTOBOPIB PO
myOniuHi 3aKymiBii. s JOCATHEHHS METH TPOBOAMTHCS CITiBCTABIICHHS BIIACTUBOCTEH
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Ta SIKOCTEH JOrOBOPIB MPO 3aKyIMIBIIO 3 IHIIUMH JOTOBOPAaMH Ta JOCIIIKYEThCS
JMOTPUMAaHHS PUHITUITY CBOOOIH JIOTOBOPY Ha yCiX eTamax JOTOBIPHOTO MPOIECy.

Buxnan ocHoBHOro marepiasny. [ToHSTTS 10roBopy mpo 3aKyIiBIIO aKyMYJIIO€ B
co0i 3araibHe TOHSTTS IOTOBOPY SIK MPABOYMHY Y HUBLIBHO-NIPABOBHUX BiTHOIICHHSIX,
aJie Ma€ TaKOX JesIKi BIIMIHHOCTI.

I[lepiu 3a Bce, Tpeba 3a3HAYUTH, IO HA TIPABOBY MPUPOILY AOTOBOPIB MO MyOmiuHi
3aKyMiBJIi BIUIMBA€E T€, 1[0 BOHM MAIOTh BiOBIAaTH HE Jiniie HopMaM [[uBijgpHOTO Ta
I'ocnomapcebkoro KozIeKCiB, ae i criemiadbHIM HopMaM 3akoHy Yipainu «IIpo myOmivni
3aKyImiBIi» [6] Ta IHIIOMY 3aKOHOJABCTBY LIOAO IMyONiYHHUX 3aKyIliBelb, 30kpeMa [lo-
cranoBi KabGinery MinictpiB Ykpainu Big 28.02.2022 p. Ne 169 “Jlesiki nuTaHHs 37ii-
CHEHHSI OOOPOHHHX Ta MyONIYHAX 3aKyITiBENlb TOBApiB, POOIT 1 MOCIYT B YMOBaX BOEH-
Horo crany”’ Ta [locranosi Kabinety MinictpiB Ykpainu Bix 12 sxoBTHs 2022 p. Ne 1178
“TIpo 3aTBepIKEHHSI OCOONMBOCTEH 3/iICHEHHS TyOIIYHUX 3aKyIliBellb TOBApiB, POOIT
1 TIOCTYT JUTIA 3aMOBHHKIB, Tiepen0OadeHux 3akoHoM Ykpainu “Ilpo myOmivHi 3aKyrmiB-
7i”, Ha mepion Aii MpaBOBOTO PEKUMY BOEHHOTO CTaHy B YKpaiHi Ta npotsiroM 90 nHiB
3 JIHS Horo mpunuHeHHs a00 ckacyBaHHs» [7] (Hamani - OcobnuBocrti). Came BUMOTH
CTEMiaTbHOTO 3aKOHO/IABCTBA PO ITyOITiYHI 3aKYIIiBII BHOCATH Y MIPABOBY MTPUPOLY ITHX
JIOTOBIPHUX TPaBOBITHOILICHb OKPEMi pUCH, a00 HaBiTh OKpeMi MOHATTS BIIMIHHI BiJ
MPABOBOI MPUPOJIH IHIIUX IUBLUIFHO-IIPABOBUX Ta TOCTIOAPCHKUX JOTOBOPIB.

Binmosimno o 1. 25. 9. 1. ct. 1 3akony Ykpainu «IIpo myOmivHi 3aKymiBii» «ITy-
OiuHa 3aKymiBisg (Hajadi - 3aKyMiBisl) - NPUAOaHHS 3aMOBHHKOM TOBapiB, POOIT i
MIOCJIYT y TOPSAJKY, BCTAHOBJICHOMY ITUM 3aKOHOM» [6].

3aKoHOAABENb BU3HAYMB JOTOBIP MPO 3aKYMIBIIO y MYHKTI MOCTOMY YaCTHHH
nepuroi crarti nepioi 3akoHy Ykpainu «IIpo myOmiuHi 3aKkymiBii», BKa3aBIIH, IO
«JIOTOBIp PO 3aKYIIBIIO - FTOCHOAAPCHKUAN JIOTOBIP, MO YKIANAETHCS MiX 3aMOBHU-
KOM 1 YYaCHHUKOM 3a pe3ylbTaTaMy MPOBEACHHS MPOLIEAYPH 3aKyITiBIIi/CIIpOIIeHo] 3a-
KyMiBJi Ta nepeadayae miaTHe HaJaHHs MOCIYT, BUKOHAHHS poOiT abo nmpuadaHHs To-
Bapy» [6]. OTxke, TOTOBIp Mpo MyOJIiYHY 3aKyIIBIIIO 3aBXK/U € IIaTHUM. KOHKypeHTHI
nporieaypu Bu3HadeHi crarrero 13 3akony Yipaiam «IIpo myOmiuHi 3akymiBmi»; 1e
«BIIKPHUTI TOPTH; TOPTH 3 0OMEKEHOIO y4acTio; KOHKYpeHTHHI aiajor» [1]. Takox,
MPOIIEAYPOI0 Y PO3YMiHHI 3aKOHY € TIEperoBopHa NpoIeaypa, ka € HEKOHKYPEHTHOIO.
BusnadueHHs cripomeHoi 3aKyIIiBiIi HaaHO 3aKOHOJIABIEM y MyHKTI 28 YaCTHHU Tep-
moi crarti | 3akony Ykpainm «IIpo myOniuHi 3aKymiBii», 3TiAHO 3 SIKOIO «CIIPOILIE-
Ha 3aKyHiBIs - MIPUIOAHHS 3aMOBHHKOM TOBApiB, POOIT 1 MOCIYT, BAPTICTh SIKHUX JIO-
piBHIOE 200 miepeBuIye 50 THCSY TPUBEHD Ta € MEHIIIOIO 32 BapPTIiCTh, III0 BCTAHOBJICHA
y myHKTax | i 2 yacTuHU nepiioi crarti 3 11poro 3akoHy» [6]. KoHkypeHTHI mporeny-
pM Ta CIpollleHa 3aKyIiBIIsl epen0avyaoTh eNeKTPOHHUN ayKIliOH, TOMY JOTOBOPH 32
pe3yipraTaMy X 3aKyIliBeNb 3a3BU4ail HA3UBaIOTh TCHICPHUMU J0TOBOPaMH, a CaM
mpolec 3aKymiBii - TeHaepamu. JouinbHo Oyae AOCHiIUTH caM JOTOBIpHHN MpoLec
IUX KOHKYPEHTHUX TPOLIEAYP Ta CIPOIIEHOT 3aKyiBIIi, IKUH 3aBEPUIYETHCS YKIIaIaH-
HSIM JIOTOBOPY PO 3aKYMiBJIIO, 3BAKUBILY IIPU [IbOMY Ha BU3HAUEHHsI IOHSATTS 10T0-
BOpY IPOBIIHUX BUYCHUX-LIUBLIICTIB Ta BepxoBHoro Cyny.

«JloroBip sk MPaBOBHI IHCTUTYT MICTUTh O3HAKH YTOAM, 3TOJIH 1 3000B’sI3aHHS
omHOYacHOY [2, ¢. 15]. 3ayBaKuMO TaKOX, IO «IIPHHIIAIT CBOOOIN TOTOBOPY € OCHO-
BHUM Ta MPUBATIOIOUUM IPUHIHUIIOM €BpONEHCHKOro JOrOBipHOTO mpasay [§].

Hackinbku Ta y sIKi¥l Mipi IPUHIMIT CBOOOIM JOTOBOPY [Ii€ Y JOTOBOpax Ipo 3a-
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KYITBJI Ta Y¥ MOKE JIOTOBIp MPO 3aKYIIBIIO TPAKTYBATHCS «SIK JLKepesio mpasay ? [S].
CBo0Ooma noroBopy momsirae y ¢cBo0o/i BUOOpY KOHTpareHTa 3a JI0TOBOPOM, CBOOOI
BU3HAYUTH 1CTOTHI Ta 1HILII YMOBH JJOTOBOPY, & TAKOK CBOOO1 YKJIaCTH, po3ipBaTH abo
3MIHUTH YMOBH JIOTOBODY.

Posrsimatoun cy®’ eKTHUI CKI1a1 JOTOBOPY PO Iy OITiYHi 3aKyTiBIIi, TIPOaHATI3yEMO
X poJIb Ha IOPUAWYHY IPUPOLY JOTOBOPY MPO 3aKyMiBII0. Tak, crieniaabHuM cy0’ €KTOM
y JOTOBIPHUX MPaBOBIIHOLIEHHSX Y JOTOBOPAX PO MyOJiuHi 3aKyIiBIi € 3aMOBHHKH,
TIEPETiK SIKMX € BU3HAYEHUM CTaTTEIO0 JIPYTOI0 3aK0HY [6]. 30Kkpema, 11e — aepkaBHi opra-
HH, JIep>KaBHI Ta KOMyHaJIbHI IIPHEMCTBA Ta OpraHizalii, ki MOXXyTb (hiHaHCYBaTHCS
SK 3 JIep)KaBHOTO abo MiCIIEBOTO OIOIUKETY, Tak 1 3a paXyHOK HaJXO/DKEHHS BIIACHUX
komtiB [9]. [HIMM cy0’€KTOM JOTOBOPY MPO 3aKyIiBIli, TAK 3BAaHUM «KOHTPAreHTOM
3aMOBHHUKa», € YYaCHHUK 3aKYIIBIi — MMPOJaBellhb a00 MMOCTavyaIbHUK TOBapy, pooiT abo
nocayr. CiiJl y IUX MpaBOBITHOCHHAX Ta BIAMOBIJIHUX JOTOBOPAX, OKPEMO BUALIUTH
MATPYITy TaK 3BAaHUX «TEHAEPHHUX» MPABOBIAHOIIEHD, SIKi BHHUKAIOTHh NPU YKJIaJaHHI
JIOTOBOPIB, BapTiCTh SIKMX Ha ChOTOAHI 3rigHo myHKToM 10 OcoOnmBOCTEH «BapTiCTh
TOBapy SKMX CTAaHOBUTH a0o nepeBuirye 100 THC. TpH., MOCIYT 3 MOTOYHOTO PEMOHTY
BapTICTh SKUX CTAHOBUTH a00 mepeBuirye 200 THC. TpH., pOOIT BapTICTh SAKUX CTAHO-
BUTH 200 niepeBuiye 1,5 mitH. rpH.» [7]. [Ipu yxiaganHi [UX J0TOBOPiB HEOOXiAHO MpH-
TPUMYBATHUCS NIEBHUX POLIEAYP, BU3HAYCHUX 3aKOHOJABCTBOM HIOJ0 MYONiYHUX 3aKy-
miBesb. OCKUTEKY IPOIIEAY PO y po3yMiHHi 3akony Ykpaian «lIpo myOmnivni 3aKymiBii»
HE € YKIIaJaHHs «IIPSIMHUX JJOTOBOPiB» (YKJIagatoThcs 0e3 MPOBEACHHS TEHAEPIB) CyMOIO
1o 100 000 rpuBeHb, TO BKa3aHi JOTOBOPU HE TOTPEOYIOTh TOCHTI/PKEHHS B 3B SI3KY 3
THM, IIIO BOHHU HE TiAMAIa0Th ITiJT 3aKOHOaBYE BU3HAYCHHSI IOTOBOPIB PO 3aKYTIIBITIO.
Ane tpeba 3acTeperT, 1o 3rijiHO 13 myHKTOM 12-1 OcobnmBocTteli «12-1. 3aMOBHHUKH
MOXKYTh 3/1HCHIOBATH ITyOJIiYHI 3aKYITiBIIi TOBAPIB, TIOCIYT, POOIT HE3aIEKHO Bij X Bap-
TOCTI IIJISIXOM 3aCTOCYBaHHS BIIKPUTHX TOPTIB y TMOPSAKY, BU3SHAYEHOMY 3aKOHOM JIS
BigkpuTHX TOpriB» [7]. Lle € Oe33anepedHnm JOKa30M AOTPUMAHHS MPUHLIUITY CBOOOIH
JIOTOBOPY Y IyOJIIYHUX 3aKyIiBJISIX.

3Bakatoun Ha Tak 3BaHUi «mopir» y 100 000,00 TpH. mpu KOHKYPEHTHHUX TIPO-
nexypax Juis 3aKyIiBili TOBapiB, poOiT i MOCIYT, KPiM MOCIYT 3 TOTOYHOTO PEMOHTY,
BIpOTi/{HI KOHTPAreHTH 3aMOBHHKA Yy LIUX JIOTOBOPIB - YYACHUKH 3aKyIiBeJb, Ha BiJl-
MiHY BiJl 3BUYaifHUX Cy0 €KTiB rOCIOJapIOBaHHA B YKpaiHi, MalOTh IPUTPUMYBATHCh
MEBHUX MPOLEIYp Ta YMOB, SIK A0 YKJIaJaHHS LUX JOTOBOPIB, TaK i IPU caMOMy ix
YKJIaJIaHH]1 Ta BUKOHAHHI.

Tomy, mocmiauBmm cy0’€eKTHHI CKJIaJl JIOTOBOPIB MPO 3aKymiBii, Tpeba 3a3Ha-
YHUTH, 10 PUHIUI CBOOOAN OTOBOPY Y JOTOBOpi Mpo MyOmivyHi 3aKymiBii HaOyBae
JICIIIO 1HIIIOTO CEHCY, aJie TIOBHICTIO BiAmoBinae crarti 627 [{uBinbHOrO KOekey Ykpa-
ian [10]. Ha cBoGOAYy JOTOBOPY BILIMBAIOTH JIOJATKOBi, OCOOJIMBI BUMOTH 10 yYaCHH-
KiB IIbOTO JIOTOBIPHOTO TIPOIIECY.

Heo0ximHO 3ayBaXkUTH, IO «YKJIQJCHHS IOTOBOPY € MPOIECOM, SIKUH MOXke OyTH
OXapaKTEPHU30BAHUKA CBOIM ITOYATKOM, IIepeOiroM i 3aBepIICHHSIM, BIACHOIO TUHAMI-
KOIO Ta MEBHUMH eTanamMmu». MoyKHa BUAUTUTH YOTUPHU €TalH JOTOBIPHOTO MPOLECY:

*  TepeAIOTOBIPHI MPABOBIAHOIICHHS;

*  YKJIQJIAHHA JOTOBOPIB MPO MyOJIivHI 3aKyIIiBIIi;

*  BHECEHHs 3MiH JI0 JOTOBOPIB LIISIXOM YKJIaJaHHS JOJATKOBUX yrof A0 JI0-

TOBOPIB MPO MyONiYHI 3aKyTiBIIi;
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°  BHKOHaHHS JIFOYMX JIOTOBOPIB Mpo 3aKymiBii [11].

ToMy MPOAOBKUMO JTOCIIHKEHHS TIPABOBOI IPUPOAH AOTOBOPIB PO myOImiyHi 3a-
KyMiBJIi, aHaJIi3yI041 TOTOBIPHUH MIpo1iec, MOYMHAIOUH 3 IEPEAJOrOBipHOT IpoLeaypr
JI0 MOMEHTY YKIIaJIaHHsI IOTOBOPY PO 3aKYITiBIIIO.

e HarepeoqHI HaJaHHS OTOJIOMIECHHS ITPO 3aKYIIBIIIO Ta HAIEPEIOHI ITOYaTKY
MepeAJOroBipHOI MPOLEAYpH Y LIJIOMY, 3aMOBHHUK TIOBHHEH OIYyOJiKyBaTH IJIaH 3a-
KYTIBII 3 3a3HAYEHHSIM MIPEMETY JIOTOBOPY 1 3aIUIAHOBAHOI CyMH JIOTOBOPY TPO 3aKy-
TIBJIIO Ta, JIUIIIE 3TOI0M, MOJKE PO3IOYaTy TeHAEpHY abo iHIITy Mpouenypy 3aKyIiBii.
OTxe, JOTOBOPH PO 3aKyMiBIIIO 000B’SI3KOBO HOCSTH IUIAHOBUH XapakTep Ha BiMiHY
BiJl 3BHYAIHUX [IUBUIFHO-TIPABOBUX Ta FOCIOAAPCHKUAX JJOTOBOPIB.

Y mepenmoroBipHOMY TIPOIIECi B €IEKTPOHHIHN crcTteMi Prozorro 3aMoOBHUKH OTIpH-
JIFOAHIOIOTH OTOJIOUIEHHS PO MyOJNiuHi 3aKymiBii, a Y pa3i NPOBEICHHS BiIKPUTHX
TOPTiB (TEHAEPIB), 3aMOBHHUKH JIOJIATKOBO IyOJIIKYIOTh I1I¢ ¥ TeHICPHI JIOKYMEHTAIlii, B
SIKMX BUKJIQIAIOTh CBOI BUMOTH JI0 YYaCHHUKIB Ta JI0 KUTbKICHHX, SKICHUX Ta TEXHIYHUX
XapaKTePUCTHK NPEIMETY 3aKyHiBii. Takoxk, 3aMOBHUKH 000B’SI3KOBO ITOBUHHI OITyOTi-
KOBYBATH IIPOCKTH JJOTOBOPIB MPO 3aKyIIiBIi B YCIX KOHKYPEHTHHUX Tpoueaypax. [licis
myOrTiKarii oroIoIIeHHs PO 3aKyIIBIIIO JI0 1aTH ayKI[IOHY, TPUBAE TIepio YTOYHEHb, Y
SIKOMY YYaCHMKU MOXKYTh 3a[aBaTy MHUTaHHS 3aMOBHHKY a00 BUMaraTu 3MiHUTH TeX-
HIYHI XapaKTePUCTHKHU MPEAMETY 3aKyTiBii, a00 KBai(iKaIiifHi BUMOTH JI0 YYaCHUKIB,
a00 BHECTH 3MiHH Y TIPOEKT JIOTOBOPY, TOIIO. 3TiHO 3 1. 8. 4. 2. c¢T 22 3akoHy YKpaiHu
«[Ipo myOGmiuHi 3aKymiBIi» y TEHICPHIH JOKYMEHTALlil 3aMOBHHUKA, sIKa ITyONiKYEThCS B
eNIEKTPOHHIN cucteMi Prozorro, 000B’SI3K0BO 3a3HAYA€THCS MPOEKT JIOTOBOPY PO 3aKy-
MIBITIO 3 000B’SI3KOBUM «3a3HAYEHHSIM MOPSIZIKY 3MiH HOTO yMOBY» [6]. 3ayBakxumo, 110
YYaCHUKH MOXKYTh BIUIMHYTH Ha 3MiHY YMOB JIOTOBOPY PO 3aKYIIBIIIO, JIUIIE Y TIEpiof
YTOYHEHb (10 MPOBEJCHHS CIICKTPOHHOIO ayKIlOHY) IUIIXOM HaJaHHS BIAMOBIIHUX
MIPOTIO3HUITi 3aMOBHHUKY IIO/I0 3MiH YMOB IIPOEKTY JIOTOBODY.

Lle OGe3mepeyHo AOBOAMTH Ji€BE 3aCTOCYBAaHHSI CBOOOAM JIOTOBOPY Y MEPEAIOro-
BIPHUX MPaBOBITHOIICHHSX, SIKi IIIOTh HA KOHKYPEHTHIH OCHOBI.

Hapaui, micns 3akiHYeHHS TIepiofly YTOYHEHb Ta O MPOBEICHHS €IEKTPOHHOTO
ayKIIOHY, YYAaCHUKH HaJaroTh CBOI KOMEpLiliHI MPONO3ullii, sIKi MalOTh BiIMOBiJaTH
OTOJIOICHHSIM, TEHJISPHUM JIOKYMEHTAIIISIM 3aMOBHHUKIB Ta IPOEKTY JAOTOBOPY TPO 3a-
KymiBio. 3rigHo 3 1. 32 4. 1 c1. 1 3akony Yipainu «IIpo myOmivuni 3aKymiBii» «TeHAep-
Ha MPOTO3HLIs - IPOTIO3MLIS OO0 MPEAMETa 3aKyMiBIi abo Horo yacTuHu (JIoTa), SIKY
YYACHHK MPOILEIYPH 3aKyIIiBII [10/]a€ 3aMOBHUKY BIJIIOBITHO JI0 BUMOT TeHACPHOI J10-
KymeHTarii» [6]. TeraepHa nporo3uIlis € 3yCTPiYHOIO MTPOTIO3UITIEI0 YIaCHUKA YKIIACTH
JIOTOBIp Ha YMOBAX 3a3HAYCHUX B TCHACPHIN JOKyMEHTallil 3aMOBHUKa [9].

OTxe, ormyOIIiKOBaHI MPOEKTH JIOTOBOPIB MAIOTh CYTTEBE 3HAUCHHS IS MTOalThb-
LIOT0 AOTOBIPHOTO IIPOLIECY Ta BILIMBAIOTH HA IPABOBY IPUPOAY IOTOBOPIB MIPO 3aKy-
MBI OCKIJIBKH MO-TIEPIIE, YIaCHUK HOBUHEH MOTOAUTHUCS 3 OIyOIIiIKOBaHUM MPOESKTOM
JIOTOBODY, a TO-ApYTe, YKIIAJICHHUI JTOTOBIP MPO 3aKYIIIBIIIO MAa€ MOBHICTIO BiAMOBIIaTH
BKa3aHOMY ONYOJIIKOBaHOMY TPOEKTY JOroBopy. ToOTO JOTOBip MpO 3aKyIiBIIO HO-
CHUTb XapaKTep JO0TOBOPY NMpPUETHAHHS.

Tak, yacturoO 4 crarti 41 3akony Ykpainu «[Ipo myOmivyni 3aKymiBii» mepen-
0a4eHo, 1Mo «yMOBH JOTOBOPY IPO 3aKYIIBIIO HE TIOBHHHI BiPI3HATHCS BiJ 3MICTY
TEHJIEPHOI MPOMO3ULiI/Mpono3uLii 3a pe3yabraTaMu eJNEeKTPOHHOTO ayKIioHY (B
TOMY YHCHI I[IHH 332 ONMHHMIIIO TOBAPY) MEPEMOXKIIA MPOLETYPH 3aKyITiBIi/CIIPOIIEHOT
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3aKymiBli abo y3TO/KeHOI I[iHM TIPOIO3MIii YYacHHKa Yy pa3i 3acToCyBaHHS
MEPETOBOPHOI TPOIEypH, KpiM BHUIAJAKIB BH3HAYEHHS T'POIIOBOTO EKBiBaJIEHTa
3000B’A3aHHS B iHO3eMHiH BaItOTi Ta/a00 BUTIAIKiB IepepaxyHKy LiHHU 3a pe3yabTaTaMu
CJICKTPOHHOTO ayKI[IOHYy B OIK 3MEHIICHHS ILIHM TEHACPHOI MPOMO3HUIIIi/IPOMO3HUIIil
y4acHHKa 0e3 3MEHIIeHHS 00CATIB 3aKymiBIi» [6].

Taxkox, 3rigHo myHKTYy 18 OcobmuBocteil «18. YMOBH JTOTOBOPY MPO 3aKyITiBIFO
HE MOBHMHHI BiJIPi3HATHUCS BiJ] 3MICTY TEHAEPHOI MPOMO3UIIil MEPEMOXIIS MPOLETypH
3aKyIiBIi, y TOMY YHCIIi, 332 pe3yJbTaTaMH eJeKTPOHHOTO ayKIlioHy [7].

HeBianoBiaHiCTh yKIIaJ€HOTO JOTOBOPY MPO 3aKyMHiBIIO MPOEKTY IILOTO JOTOBOPY,
SIKUH € CKJIa/IOBOKO BIAMOBIIHOT TEHAESPHOT JOKYMEHTAIliT 3aMOBHHKA, MOXKE IIPU3BECTH
B ITO/IJIBIIIOMY JI0 HIKYEMHOCTI YKJIaIEHOTO IOTOBOPY 200 BU3HAHHS HOTO Y CYZIOBOMY
nopsaky Hexifichum [9]. Ille Ha erami mepengoroBipHOrO MpOLECY, SAKIIO YYaCHHK
HE MOTOAMBCS 3 TMPOCKTOM JIOTOBOPY 3aMOBHUKA, SIKHI € 000B’SI3KOBOIO CKJIaJJOBOIO
TEHAEPHOI JOKyMEHTaIlii (Ta y SKOMY JI0 pedi BUKJIaJIeH] 1 yMOBU MOAAIBIINAX 3MiH JI0
JIOTOBOPY), TO 3AMOBHUK BiAXHWJISIE TAKOTO YYaCHHKA, SIKMI, TAKUM YHHOM, BUOYBa€ i3
JTIOTOBIPHOTO TPOIIECY.

BaxxiuBuM eTarnom y JoroBipHOMY IPOILIEC] € eNeKTPOHHUI ayKITi0H. EnexTpoHHmiA
AyKI[IOH 3aCTOCOBY€ETHCS JUISI KOHKYPEHTHUX MPOLENYp Ta AJIsl CIIPOIICHOT 3aKyIiBIIi.
Tak, Hanpuknag Ha 07.10.2022 poky TUTBKM Ha OAHOMY €JIEKTPOHHOMY MaliIaHYHKy
zakupki.prom 6yno 97 941 akryansHux TeHaepis Ta 51 032 3aMOBHUKIB 3 yci€l KpaiHH.
Bes indopMatiist mpo TeHAepH, iHII TPOLEAYpH Ta YBECh IepeIA0TrOBipHHIA IpoLiec, a
TaKOXK iH(opMaLIlis PO YKJIaIeH] JOTOBOPH Ta IX MOJAJIbIIE BAKOHAHHS 3 €JIEKTPOHHUX
MalIaHYUKiB NOTPAIUILE A0 LEHTPaJIbHOI 0a3u JaHux Prozorro Ta onpuitoqHIOETHCS
OJHOYACHO Ha MOPTaJji Prozorro.gov.ua Ta Ha eJIeKTPOHHUX MailaHuMKax 3aMOBHHKIB
Ta y4acHUKIB. Bkazana iH(popmallis € Ipo30poro Ta TOCTYITHO JIJIsl IPOMaJIChKOCTI Ta
JUTSI KOHTPOJTIOIOYOTO Oprany - Jlep>kaBHO1 ayAUTOPCHKOI CIy)0n YKpaiHu, SKa CIiaKy€e
3a MPaBOMIPHICTIO MPOBEJCHHS YCIX MpOLENyp Ta 3a HPaBOMIPHICTIO YKJIAJaHHS
JTIOTOBOPIB MPO 3aKyMIBIi.

JloroBipHHI TIpolleC HOCHTH MIJICCIIPIMOBAHUH, BOJBOBHHA Ta 3IeO1TBIIOTO
KOHKYPEHTHHUH XapakTep Ha yciX eramax. AJpke He Oyap XTO, a came Ti yYacHHKH,
SKI TIPOSIBAJIM BOJIIO Ta 3apEECTPYBAIUCS Ha SKOMYCH 13 TIEBHOTO YHCIIA EIIEKTPOHHUX
MalIaH4YNKiB, SKi 00 €IHYIOThCS EJEKTPOHHOI CHCTeMOIO0 Prozorro, MOXyTb
NPUAHATH yYacTh Yy BiANOBIAHOMY «TeHIEpPi» (BIIKPUTUX TOPrax), 3alHTi HiHOBHX
MPOTIO3UIIIH, 1HIIIH KOHKYPEHTHIN mporeaypi abo CIpoIleHii 3aKymiBii Ta MOXYTh
pO3MIAAATHCS 3aMOBHUKAMH SIK BipOTiIHI KOHTPAareHTH IHUX JoroBopiB. Ta mwmmre Ti
YYaCHHKH, SIKi TIOBHICTIO BiJNOBiAalOTh BUMOTaM 3aMOBHHKA, 30KpeMa BUKJIaJCHUM
y Horo TeHJepHil ITOKyMEHTaIlil, Ta BIJMOBIJalOTh BUMOI'aM 3aKOHOIABCTBA MO0
myOIIiyHUX 3aKymiBenb (30kpema crarti 16 ta 17 3akony Ykpainu «IIpo myOmiuni
3aKymiBJli) MOXYTh OyTH BH3HaHI NEPEMOXKISIMH BiAIOBIAHUX TEHIEPIB (BIAKPUTHX
TOpriB) a0o IHIIMX MPOIEAYpP Ta CTaTH KOHTpareHTaMmu Iux noroopis. OTxe, BUOIp
KOHTpAareHTa, SIKUil € CKIaJ0BOI0 «CBOOOAU IOTOBOPY» KOHTPOJIIOETHCS BUMOTaMHU
3aKOHOJABCTBA 1 € 3a3/aJieri/lb BUKJIAJACHUM y TEHIEPHIN JTOKyMEHTAlli 3aMOBHHUKA.
Tak, BimnoBigHo a0 ctarti 16 3akony Ykpainu «IIpo myOumivHi 3aKymiBiIi» 3aMOBHHK
BCTAHOBITIOE KBaTi(iKaIliiiHi BAMOTH 0 YYaCHHKIB IPOIEIYPH 3aKyIIiBIi.

KoHkypeHTHHII XapakTep JIOTOBIpHMX BIiJIHOLIEHb Iepel YCIM BH3Hauae
MIPOBEJICHHS €JIEKTPOHHOTO ayKI[IOHY TPH BIIKPUTHX TOpPrax abo iHIIoi KOHKYPEHTHOT
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MPOLIEAYPH, KA BiIOYBAEThCS IIACHO Ta BIAKPHUTO uepe3 cuctemy Prozorro. Otrixe,
BECh JOTOBIPHHM MPOIIEC € MPO30PUM, BIIKPUTHUM HA BCiX €Tarmax Ta KOHTPOIIOETHCS
JepKaBOI0 Ta TPOMAJCHKICTIO. Ilichs eneKTpOHHOIO ayKIiOHY €JeKTPOHHA CHCTEMa
3a pe3yJbTaTaMu ayKI[ioHY MPOMOHYE 3aMOBHHKY PO3TIISTHYTH IPOIO3HIIII0 yYaCHUKA
3 HaMEHIIIOI0 BAPTICHOIO MIPOTO3HIII€I0 TPEMETa 3aKyTIiBIi.

Yactunoro 15 ct. 29 3akony Ykpainu «IIpo myOmiuni 3akymiBii» mnependaueHo,
0 «3a pe3yibTaTaMH PO3DIAAY Ta OI[IHKKM TEHIASPHOI MPOIO3UIll/ MPOMO3HUIii
3aMOBHUK BH3HA4Ya€ IEPEMOXI TMPOUEAYPH 3aKyIiBIi/CIPOIIEHOI 3aKymiBili Ta
npuiiMae pillieHHs PO HaMip YKJIAcTH AOTOBIp PO 3aKyIiBIIIO 3TiAHO 3 UM 3aKOHOM
[6]. IlepenmoroBipHuii MpoIEeC TPHUBAE, 1 yYaCHHK, SIKHH BU3HAHUH 3aMOBHHKOM
[IEPEMOXKLIEM, TIOBUHEH ONPHIIIOIHUTH Yepe3 eJIEKTPOHHY cucteMy Prozorro Tak 3BaHi
«IOKYMEHTH epEMOXKIIS», SKi 3riHo i3 3akoHoM Ykpainu «IIpo myOmiuni 3aKymiBii»
ta myHkroM 47 OcobiuBocteit [7] BuMarae Hajgaty (ONMPHIIIONHUTH ) 3aMOBHHUK. Jluiie
IiCJIl ONPUJIIOAHEHHS BHIIEBKA3aHUX MJOKYMEHTIB YYaCHUKA-TIEPEMOXKIS, MOXKE
OyTH yKJIaJCHUI Ta ONPUJIIOOHEHUH AOTOBip mpo myOmiuHi 3akymisii. BigcyTHicTb
y y4YacHHKa-TIEPEMOXKISl BKa3aHWUX JOKYMEHTIB CIPUYHHSE BiJXWICHHS TaKOTO
ydacHHUKa Ta JeII0 3BYXKy€ BHOIp KOHTpareHTa 3aMOBHHUKOM. TakuM YHHOM, cBOOO/a
BUOOpPY KOHTpareHTa 3aMOBHHMKOM YTOUHSETBHCS Ta AETANI3y€ThCs 1€ YHHHUKAMU,
3a3HaueHnMH y crarti 17 3akony Ykpaiau «[Ipo myOmivHi 3akymiBii», myHKTamu 44,
45, 47 OcobnmuBocteti [7], IKi MOXKYTb CTATH MiJCTABOIO BiAXMICHHS TaKOTO YYaCHHKa
3aKymiBii. 30KpeMa, cy0’€KTOM 3a JOTOBOPOM PO 3aKyMiBIIO HE MOXKYTh OyTH 0codu,
SIK1 € TIOB’ I3aHUMH 0¢00aMu (13 3aMOBHUKOM ), 3aCY/PKEHI 32 KOPUCIIMBI 3JI0YMHH, Y pa3i
HasSBHOCTI iH(pOpMAITii Mpo BAMHEHHS KOPYIIIIHUX NiTHb 00 OB’ I3aHUX 3 KOPYIILIEI0
MPaBOINOPYLICHb KEPiBHUKA yYaCHUKA, Y pa3i HaAABHOCTI iH(opMaLlii PO NPUTATHEHHS
KepiBHHKA y4YacHUKa JO KPHUMIHAJIBHOI BiJIOBIAANBHOCTI, a Takox iH(popmarii
LIOI0 NPUTATHEHHS KEPiBHHUKA 32 MPABOIOPYILEHHS, OB’ SI3aHUX 13 BUKOPUCTAHHAM
OUTA401 Tpali, HasgBHOCTI 3a00proBaHOCTI MOAATKIB Ta 300piB, HEBUKOHAHHS
MOTIEPENIHIX JOrOBOpIB, ToIo. L{i BUMOrM 70 y4acHHMKa MarOTh 3HAUHUI BIUIMB Ha
cBOOOIY IOTOBOpY IIOAO CYO’€KTHOI MOTO CKIazoBOi. Aje, TyT Tpeba BpaxyBard,
IO JOTOBOPH IPO 3aKyIiBIIO YKIAAAlOThCS B iHTEpecax NepKaBH, IEPKaBHHUX Ta

KOMYHAJIBHUX MiANPUEMCTB Ta opraHizamniii. Taki BUMOTH J0 Y4acHHKIB OTOBOPY
PO 3aKyMiBIIO 320€3MeUyl0Th B MOAANBIIOMY YWHHE 1 TOOPOCOBICHE BHKOHAHHS
JOTOBOPIB MO 3aKkymiBmto. TakuM unHOM, BuMord ctarti 17 3akony Ykpainu «IIpo
nyOiyHi 3aKymiBii», TyHKTH 44, 45, 47 OcoOnuBoCTel [7] HaroJIOIIyOTh J0IaTKOBI
BHMOTHY JI0 JOOPOYECHOCTI YJacHHWKa JOTOBIPHOTO MPOIECY MyOIiYHIX 3aKyIliBelb.
OTxe, y JOroBOpax Mpo IyOmivyHi 3aKyMiBIi i€ IPUHIXI 0COOIMBOI YHCTOTH MEPEx
3aKOHOM Ta JA0OpPOYECHOCTI YYaCHUKIB 3aKyIiBellb, IO CIPHSE TapaHTyBaHHIO Ta
3a0e31eueHHI0 iIHTepeciB 3aMOBHUKIB. 1le Takox cripusie 3ano0iraHHI0 KOPUCITHBUX Ta
KOPYILIHHUX 370BKHUBaHb yCiX YYACHHUKIB JOTOBIPHOTO MPOLIECY.

CrnymanM € BucioBmoBanHs O. A. bensHeBnd, 10 «y TakUX JOTOBOpax JeprkaBa
BHCTYIIA€ CBOTO POy arcHTOM ITyOnmiuHux iHTepeciB» [12, c. 438-439]. Takox, 3a Horo
JIYMKOFO «IOTOBOPH IIPO 3aKYIIBIIFO € JIOTOBOPAMH ITyOIIYHOT CIIPSIMOBAHOCTI, OCKITBKA
BOHH YKJIQJIAFOTLCS B IHTepecax jiepxanu. e Oe3nepedHo Bkasye Ha «OAHOOIUHICTD 1 1M0-
MUJTKOBICTB 3BEICHHS 3a3HAYCHUX YTOI (IOrOBOPIB) IO CYTO MAHOBUX (MAifHOBO-TOCITO-
napcekux)» [13, c. 108]. Omxe, Ha HalTy JyMKY, IO CBOIH MPaBOBii NPUPOIl OTOBIp PO
3aKyTiBIIIO HOCUTH ITYOIIYHHUI XapaKTep Ta Mae PUCH JOTOBOPY MPUEAHAHHS.
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JloroBip cTae 000B’SI3KOBUM JUJIsl CTOPIH 1 BCTYIA€ B CHUITY 3 MOMEHTY HOT0 yKJia-
nmaHus [2, c. 12].

CaMm MOMEHT yKJIaJaHHs IOTOBOPY MPO 3aKyMiBIIIO € BIIMIHHUM BiJl 3aKOHOJaB-
YOro BU3HA4YEHHS IIbOr0 MOMEHTY YacTHHOIO nepiioro crarti 640 LIK Ykpainu, 3rin-
HO 3 SKHM «JOTOBIp € YKJIAJICHUM 3 MOMEHTY OJIep’KaHHS 0CO00I0, sIka HarpaBHIia
MPOMO3UIII0 YKIACTU JOTOBIp, BIAMOBiAI Mpo MpUHHATTA wiel npomo3uuii» [10] Ta
PI3HUTHCS B 3aJIGKHOCTI BiJl BUJY 3aKyITiBEIbHUX MpoLenyp. Tak, MOMEHT YKJIaJCHHS
«TEHAECPHUX» JOTOBOPIB, 30KpeMa IMpH MPOIEeIypi BIAKPUTHX TOPTiB, BU3HAYAETHCS
JIaTol0, sIKa repeadayvae BiATEpMiHOBAaHUI IEBHUM CTPOK 3 THS aKLENTY 3aMOBHUKAMU
odepTH ydyacHHKIB 3akymiBii. [lei meBHMI CTPOK 3 JIHS aKIENTy HEOOXIMHUHN Jyis
MOJKJIMBOTO OCKap)KEHHSI YYaCHHKAMH 3aKYIIiBJIl pe3yJbTaTiB eleKTPOHHOTO ayKIlio-
Hy. Tak, 3rizHo TyHKTY 49 0cOONMMBOCTEH «JOTOBIp MPO 3aKyMiBIIO HE MOXKe OyTH
YKJIaJICHO PaHillie HiXK Yepe3 11’ ATh JIHIB 3 JJaTH ONPHIIIOJHEHHS B SJICKTPOHHIH cucTe-
Mi 3aKyTiBeIb TOBIIOMIICHHS PO HaMip YKJIACTH JOTOBIp MPO 3aKyIiBI0. 3aMOBHHK
YKJIaJa€e JOTOBIp PO 3aKyMiBJIIO 3 YYaCHUKOM, SIKUH BU3HAHUH IMEPEMOXKIIEM MPOIie-
JIypH 3aKyTiBJi, IIPOTSITOM CTPOKY JIiT HOTO MPOMO3HILii, He Mi3HilIe HiXk Yepe3 15 nHiB
3 JaT¥ MPUHHSATTS PIIIEHHS PO HaMip YKJIACTH JOTOBIp MPO 3aKyIIBIO BiIIOBITHO
JI0 BUMOT TEHJIEpHOI JOKyMEHTallii Ta TeHIepPHOI MPOMO3HULIii MepeMOoXKIs NPOLeaypU
3aKymiBii. Y BUNAAKy OOIPYHTOBAHOI HEOOXITHOCTI CTPOK JUIsl YKIIAJICHHS JIOTOBOPY
MoyKe OyTH mpojoBxkennit 10 60 nHiB» [7].

VKnageHuii TOoroBip Mpo 3aKkymHiBio nmoTpedye 000B’I3KOBOI peecTpaii B opra-
Hax Jep’KaBHOTO KazHaueicTBa Ykpainu. Lle nosoguts Tesy O. A. bensnesud, mo y
JIOTOBOPAX TPO 3aKyIiBIi JIepyKaBa € CBOEPITHUM «areHTOM» IHUX JT0TOBOPIB [12].

BucnoBkmu i npono3uiii. /locniauBig 1OroBipHU Mpolec Npu yKIaaaHHi J10-
TOBOPY MPO 3aKYIIBIIIO, MOXKHA 3pOOUTH BUCHOBOK I[0Jj0 00OB’S3KOBOT TUIAHO-
BOCTI Ta MJIATHOCTI JOTOBOPIB MPO 3aKyMiBIli Ta 0COOIUBOMY Cy0’€KTHOMY CKJIaJi
BKa3aHUX J0roBopiB. OOOB’S3KOBOIO € BIAMOBIAHICTh YKJIQJCHUX JOTOBOPIB MPO
3aKyMiBJII MPOEKTaM JIOTOBOPIB, BUKIAJICHUX 3aMOBHUKAMHU y TEpPeII0rOBIpHO-
My nporeci. [Ipu ykinageHHi JOTOBOPIB MPO 3aKyITIBII Ji€ TPHHIIUN €KOHOMIYHO1
BHUT1IHOCTI Ta JOTPUMaHHS BUMOT 3aMOBHHKA, SIKi BiH MIOBUHEH BUKJIACTH 3T1HO
YMHHOTO 3aKOHO/ABCTBA MpO MyOdivuHi 3aKkymiBmi. ToMy, JOroBopH mpo 3aKyIiB-
JI0 HE MOYKHA TPaKTyBaTH SIK JHKEPENo MpaBa, Xoda MPUHIUIN CBOOOIU JOTOBO-
Py B MOBHIiH Mipi Ai€e Ha MPOTsI3i ycboro aoroBipHoro mpouecy. Li qoroBopu €
KOHCEHCYaJIbHUMH, HOCATh XapakTep MyOIIYHOCTI Ta MPUEIHAHHS, X04a MOXKYTh
BBa)KATHCS B3a€MOY3TO/DKEHUMH Ha €Talll mepeaaoroBipHoro nporuecy. Jlorosopu
PO 3aKyMiBIIO € MAaHHOBUMH Ta OIIATHUMHU, SIKI HE MOXYThb OyTH YyKJIaJCHUMH
Ha KOPHUCTh TPETiX 0ci0, a yKJIaJalThCs B 1HTEpecax 3aMOBHHUKIB, sKi JIIOTh B
iHTepecax Jep>kaBu ab0 MICIEBHX OpraHiB CaMOYNpPaBIiHHSA, KOMyHAJbHUX ITiJI-
MPUEMCTB, OpPTaHi3alii, TOLIO.

Y X011 OCIIKSHHS JIOTOBIPHOTO MPOIIECY BUHUKIIA POITO3UILis 00 TOTIOBHE-
HHs cratTi 640 LK Ykpainu gacTHHOIO 1’ ITOFO:

«5. JloroBip mpo 3aKyIiBiIIO MiUIArae peecTpamii y opranax Aep:KaBHOrO Ka3zHa-
yelicTBa YKpaiHH Ta € YKJIaJJeHUM ITiCJIsl CIUIUBY TEBHOTO BiTEPMiHOBAHOTO CTPOKY,
SKUH BU3HAYCHHI 3aKOHOAABCTBOM IIPO IMyOIIiYHI 3aKyIiBIli, 3 MOMEHTY OJepKaHHS
ocobu, sika HampaBuia oQepTy Ha YKJIaACHHS JOTOBOPY aKIENTy 3aMOBHUKA Ha IIIO
MPOTIO3UIIIIO 3 METOIO OCKAPKEHHSI IIbOTO PILLICHHS.
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THE LEGAL NATURE OF PUBLIC PROCUREMENT
AGREEMENTS AND THE FEATURES
OF CONTRACTING IN ELECTRONIC FORM

Summary

In the article, based on the analysis of the contractual process, with the help
of analytical, formal-logical and comparative legal methods, the legal nature of the
peculiarities of public procurement contracts and their difference from other civil-law
and economic contracts is clarified, as well as the peculiarities of concluding contracts
in electronic form. The relevance of the article is due to the significant importance of
contracts on public procurement and the study of the features of concluding contracts
in electronic form for the interests of state customers and the state as a whole.

In the course of the study, the properties and nature of public procurement contracts
and the peculiarities of concluding contracts in electronic form were clarified in the
analysis of compliance with the principle of freedom of contract from the beginning
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of the pre-contractual process stage to the moment of concluding the procurement
contract.

When clarifying the legal nature of contracts on public procurement and the
features of concluding contracts in electronic form, an analysis of the possibility
of applying the concept of «a contract as a source of law» to these contracts is
carried out.

According to the results of the study, the transparency and openness of the entire
contractual process, which is controlled by the public and state bodies in order to
meet the needs of customers acting in the interests of the state, has been established.
Important features of the legal nature of procurement contracts are their mandatory
planning, consensuality and payment. The subject structure of these contracts is
special, given the competitive nature of these contracts, which are mostly concluded
as a result of competitive procedures or simplified procurement. The state takes a
special role in these treaties as «a kind of treaty agent.» When concluding contracts
on public procurement, the principle of economic profitability and compliance with
the requirements of the customer in accordance with current legislation applies.

According to the results and conclusions of the study, participants of the contractual
process - customers and participants (service providers, contractors, sellers of goods)
and specialists in the field of law are suggested to use in their work. Based on the results
of the research, it is proposed to supplement Article 640 of the Civil Code of Ukraine
with the fifth paragraph, in which to define the registration of procurement contracts
in the state treasury bodies, which is mandatory, but is not specified in any legislative
act. Also, in paragraph five of the specified article, it is proposed to determine the
moment of conclusion of the purchase contract, which is different from the moment of
conclusion of other contracts.

Keywords: purchase contract, legal nature, tender, public procurement, freedom
of contract, customer, participant, electronic system, electronic form, electronic
auction, electronic prozorro system.
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KIACU®PIKALISA HOPM ITPABA, IO BITOPAAKOBYOTb BIZIHOCHUHMU,
OB’€EKTOM SIKUX € EJIEKTPOHHI TA HU®POBI I'POLII

CrarTio npucBsdeHo Kiacudikamii HOpM MpaBa, IO BIOPSIKOBYIOTH BiJHOCH-
HU, 00’ €KTOM SIKMX € eNIEKTPOHHI Ta HU(POBI rpomi. BuzHavyeHo, 1110 HOPMU MpaBa €
TIePIINM eJIEMEHTOM MEXaHi3My ITPaBOBOTO PETYIIOBAHHS BiTHOCHH, 00’ €KTOM SKUX €
eJICKTPOHHI Ta HU(POBI rpori.

Hopmu mpaga, 110 BCTaHOBIIOIOTH MOPSIIOK HAJAaHHS EMITCHTAMH €JICKTPOHHUX
rporei GpiHaHCOBOI MIIATIHKHOI MMOCIYTH 3 BUITYCKY €JICKTPOHHUX TPOTICH i BAKOHAH-
HSl TUIATDKHUX Omepauiid 3 HUMH (peryisTHBHI HOPMH IpaBa) ITuQepeHuiioBaHo Ha
TaKi rpymu: HOPMH TIpaBa, 10 BCTAHOBIIOIOTH MOPSIOK BIIKPUTTS Ta 00CTYTOBYBaHHS
eNIeKTPOHHUX 'AMAaHIIiB; HOPMH ITPaBa, [0 BCTAHOBIIIOIOTH BUMOTH 10 EMITeHTIB eJIeK-
TPOHHMX Tpoulell Ta X KOMEepLiMHUX areHTiB; HOPMH NpaBa, 110 BCTAHOBIIOIOTH IO-
PSIOK BUITYCKY €IIEKTPOHHUX I'POIIIEH; HOPMH TpaBa, 10 BCTAHOBIIOIOTH MOPSIOK M0-
TalIeHHs eNeKTPOHHUX TPOILEH; HOPMH IPaBa, 110 BCTAHOBIIIOIOTH OOMEKEHHS 10710
BUKOPHUCTaHHS €JICKTPOHHUX TPOLICH; HOPMH IPaBa, 110 BCTAHOBIIIOIOTH OCOOIMBOCTI
BUKOHAHHS TUIATKHUX ONEpalliil 3 eIEKTPOHHUMH TPOIIMMA.

Hopwmu mpaBa, 1m0 BOOPSIKOBYIOTH BITHOCHHHU, 00’ €KTOM SIKUX € MH(POBI TPo-
1l (peryJasTHBHI HOPMH IIpaBa), TU(epeHLiHoBaHO Ha TaKi TPylH: HOPMH IIPaBa, 110
BCTAHOBITIOIOTH MOPSIOK BUITYCKY IIM(POBUX TPOLIEH; HOPMH MpaBa, 10 BCTAHOBIIO-
FOTh TIOPSZIOK 30epiraHHs IUGPOBUX TPOIIEH; HOPMHU TIpaBa, M0 BCTAHOBIIOIOTH T10-
PSIOK NOTaleH s TUPPOBUX I'POLIEH; HOPMH IIPaBa, 10 BCTAHOBIIOIOTH 0COOJIMBOCTI
BUKOHAHHS TUIATKHUX OTIepalliii 13 3aCTOCYBaHHSAM ITUPPOBUX I'POIICH.

JloBenieHo, IO CHCTEMa aTUIIOBHMX HOPM MpaBa, IO BHOPSIKOBYIOTH BiJHOCHHH,
00’€KTOM SIKHX € ENIEKTPOHHI Ta U(POBI TPOLLI, HE € PO3JIOTOIO (€ YCIUEHOI0), OCKIIBKI
JI0 Hel He HaJle)KaTh Pi3Hi BUIU IPHITHCIB, 10 HE MAIOTh KOHKPETHHUX TPABHI MOBEIHKH.

KurouoBi cioBa: HOpMH mpaBa, rpolli, €JIEKTPOHHI rpomri, HudpoBi rpouii,
00’€KTH MPABOBITHOCHH.

IMocTranoBka npodaemu. Hopmu npaBa Ta ixHi ranys3esi BUIU € 00’ €KTaMH Hay-
KOBUX Kitacuikailiii. He3paxkarouu Ha 11e, B FOPHIMYHINM HAYIIl IOHUHI HE IPE3CHTOBA-
HO aBTOPCHKY Kiacu]ikarliro HopM Ipasa, 0 BIOPSIKOBYIOTh BITHOCHHH, 00’ EKTOM
SAKHX € CJIEKTPOHHI Ta HU(POBI rpomri. 3a3HayeHe BUIIE CTBOPIOE JOCTATHI Hepery-
MOBH JUUIsl peasti3ailii MeTH TaKoTo JTOCIIiPKESHHS.

AHaJi3 ocTaHHIX A0C/iTKeHb 1 myOmikauiii. EnexkrponHi rpoiri € 06’ €KToM 10-

© B. M. Yepnera, 2024
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CJIIJKCHb 0araThbOX y4eHUX-IOPHUCTIB cydacHOcCTi. Tak, B. B. Ilocmomitak okpeciuB
IMATAHHS IIPO MPABOBY MIPUPOMY TPOIIEH K 00’ €KTiB IUBIILHOTO TTpaBa [6, c. 85-89].

L. O. TpyOiH OKpecIroe, MO eNEKTPOHHI TPOII — IIe OCHOBHUI €IIEMEHT CUCTEMH
CJICKTPOHHUX IUIATS)KIB. 3rajlaHuil HayKOBEIb BU3HAYA€ TXHI OCOOJUBOCTI, BCTAHOB-
JIIO€ HAsBHICTh B €JIEKTPOHHUX Tporneld GyHKIIi# rpomeit. KpiMm Toro, BiH po3nisigae
IpaBoBe 3a0e3MeUeHHs 00iry eNeKTpOHHUX Tpoureid [11].

C. L. lllumoH po3misgac eNeKTPOHHI Tpolli K 00’ €KTH IUBIILHUX MpaB. 3rajaHa
BUCHA BH3HAYA€ OCOOIMBOCTI €IEKTPOHHHMX TPOIIEH, sSKi BIAPI3HAIOTH iX Bif IpaBa
BHMOTH, 1 JTOBOJUTS, IO MPABOBITHOCHHU 3 X BUKOPUCTAHHSAM NpPUTAMaHHI O3HAKU
HaJaHHs (IHAHCOBUX MOCIYT, 1110 YIOAIOHIOE iX 10 TpaauiiiHuX rpomieii. [[uBinicTka
aKIEHTYE yBary Ha TOMY, III0 €JEKTPOHHI TPOIIli eMIiTyIOThbCs OAaHKOM 1 € OJMHHIIIMUA

BapTOCTi, AK1 30epiratoThCsi Ha eNEKTPOHHOMY NpUCTpoi. BoHu, 3a BUCHOBKaMHU Ha-
01 CyYacHHII, € 3ac000M IUIATEeXKY, Xo4ua chepa IXHLOrO BUKOPHCTAHHS OOMEKEHA.
3 pemroro, aBTOpKa BUCHOBYE, III0 BOHH NMPUHAMAIOTHCSA SK IDIATIKHUMA 3aci0 He BciMa
Cy0’€KTaMH LMBIIBHUX MPABOBITHOCHH 1 HE € OTHOPIAHUMH B Pi3HUX MJIATHKHUX CHC-
Temax. KpiM Toro, enexTpoHHi rpolii, € MpUBaTHUMH TPOIINMA, SIKi eMiTYIOThCS Tep-
COHAJIBHO 32 3BEPHECHHSM KOPHCTyBaua (KOMEpPIIHOTO areHTa) MMeBHOI0 0aHKIBCHKOIO
YCTaHOBOIO, SIKa BIACHUMHM KOIITaMH 3a0e3Meuye iXHI0O MaiHOBY LiHHICTh, TapaHTYIO-
4M X 0OMIH Ha 3aKOHHUH 3aci0 riarexy [12, c. 18].

B. B. Paaincpka Bu3Hadae mpoOieMu MPaBOBOTO PETYIIOBAHHA O0ITY €JIeKTPOH-
HUX rpouei B YKpaiHi, aHami3ye iX sk (JiHaHCOBO-TIPABOBY KaTEropilo, a TAKOXK OKpec-
moe crienudiky IpaBoBOro peryloBaHHS IXHBOTO 00iry B 3apyOiKHUX KpaiHax [9, c.
190-195].

A. M. IcaeB Hafae IMBIILHO-TIPABOBY XapaKTEPUCTUKY JJIOTOBOPY €MICii eIeKTpOH-
Hux rpomei [2, c. 100-112].

0. C. Kpasuenko, P. A. Cypeno BU3Ha4atoTh MPaBOBY IPUPOAY €IEKTPOHHHUX I'PO-
e, IXHiX OCHOBHMX BUJIB Ta TEHJAEHIIT pO3BUTKY B YKpaiHi [3, c. 53-56].

M. A. TloxkuaeBa nmparae BIOCKOHAJIUTH HAyKOBI IMOJIOXKEHHSI 010 BU3HAYCHHS
TEPMIHIB «EJIEKTPOHHI TUIATIKHI CUCTEMH» M «EJIEKTPOHHI TPOII» «3 00TpyHTYBaH-
HSIM BiJICYTHOCTI M’k HUIMH PiBHO3HAUYHOCTI 4epe3 Te, 10 B ENIEKTPOHHUX TUIATIKHUX
CUCTEeMaXx IUIATEXKI 3MIHCHIOITHCS JUCTAHIIIIHO 3a JOMTOMOI'O0 SJIEKTPOHHUX KaHa-
JIiB 3B’SI3KY Ta Pi3HUX €IEKTPOHHMX IUIATHKHUX IHCTPYMEHTIB, 30KpeMa eIICKTPOHHHIX
rpoei» [5, c. 16].

JI. B. ToBkyH, A. O. AXMez0Ba IpOBaJSTh OPIBHSIIBHE TOCIIIKESHHS ITPaBOBOTO
perymoBaHHS eNeKTPOHHUX Tpoiieii B Ykpaini ta Benukiit bpuranii [10, c. 278-281].

M. B. I'lmyx, H. M. KoBajiko BHOKpPEeMJIIOIOTh TaKi MpoOJIeMHU MPABOBOTO pery-
JIIOBaHHS 00ITy €JeKTPOHHMX KOIITIB: &) Bi/ICYTHICTh BU3HAUYEHHS IPABOBOTO CTATYCY
EMITEeHTIB eJIeKTPOHHHX TPOoIIeii; 0) BiACYyTHICTh OpraHy Jep:KaBHOI BIIAIH, 110 KOOP-
JUHYE 3a3Ha4eHY JisUTbHICTD; B) HU3bKUH PiBEHb TOCTYMHOCTI €IEKTPOHHHUX TPOLICH
Ta po3mMpeHHs cdepu IXHbOro 3actocyBanus [1, c. 104-110].

A. A. lllyaprid OKpeciioe IPaBOBE PETYIIIOBAHHS 00ITY €JICKTPOHHUX TPOIIeH Ha
perioHanbHOMY piBHI 3a paBoM €C [13, c. 174-178], a Takox mpaBHUYI MPOOIEMH
AHOHIMHOCTI BJIACHHKIB €JICKTPOHHUX Tpoiieii [14, c. 65-69].

K. P. IlerpodanoBa Ha piBHI qucepTaiiii Ha 31100y TTs HAyKOBOTO CTYTICHS KaHI1/1aTa
IOPUAMYHUX HAYK PO3KPUBAE LIMBITLHO-TIPABOBI 4CMIEKTH €IEKTPOHHUX IpolIei. 3ragana
JOCIIHUIIS BU3HAYAE CYTHICTh TPOLICH SIK B EKOHOMIYHOMY, TaK 1 B IOPUANYHOMY pa-
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Kypcax. Hamra cygacHuIs po3misiiac HayKoOBi MO3MILIT PO HUBLUILHO-IIPABOBY TPHPO-
Iy TOTIBKOBHUX Ta OE3TOTIBKOBHX T'POIIEH, a TaKOK OKPECIIOE iCTOPII0 PO3BHUTKY 3a-
KOHOJIAaBCTBA IIOAO BiHOCHH, MOB’S3aHMX 13 BUKOPUCTAHHAM EJICKTPOHHUX T'POLIEH B
€pporeiicbkkomy Coro3i, Crionmydyenux IllTarax Amepuku ta Ykpaini. Bona npomnonye
ABTOPCHKE BU3HAYCHHS OHSTTS €JIEKTPOHHUX I'POILEH, & TAKOXK (POPMYJIIOE OCHOBHI BU-
MOTH JI0 €MITEeHTIB, XapaKTepU3y€e KOHTPOJIb Ta HAINIAAA 32 IXHBOIO TiSUTbHICTIO. ABTOpKa
3’5ICOBY€ OCOOJIMBOCTI TIPABOBOTO PEIKMMY €IICKTPOHHUX I'POIICH; HaJla€ XapaKTepHUCTH-
Ky 3000B’[3aJIbHIM TPaBOBITHOCHHAM IIIOZI0 €JIEKTPOHHUX rporreii [4].

HesBaxkaroun Ha 3HaUHHI 1HTEpeC YKPATHCHKHUX MPAaBHUKIB 70 €NEKTPOHHUX TPO-
nIei, B IOpUANYHINA HayIli JI0Ci BIICYTHS Kiacu(ikallisi HOpM TpaBa, [0 BIOPSIKOBY-
FOTh BiTHOCHHHU, 00’ €KTOM SIKHX € CJICKTPOHHI Ta ITUGPOBI TPOIIi.

MeTo10 cTaTTi € po3poOKa HayKOBOI Kinacudikamii HOpM Ipasa, M0 BIOPSAKOBY-
I0Th BITHOCHHH, 00’ €KTOM SIKUX € €JICKTPOHHI Ta U(POBI IPOIIIi.

Buxnan ocHoBHOro Matepiasy. ll{onaiinepire pe30HHO BUSHAYUTH MicIIe HOPM
npaBa B MEXaHi3Mi MIPAaBOBOTO PETYIIOBAHHS BiJHOCHH, 00 €KTOM SIKHX € €JIeKTPOH-
Hi Ta udposi rpomi. Jlo Takoro MexaHi3my AOLIIBHO BigHecTH: 1) HOpMH TpaBa,
110 BITOPSIAKOBYIOTH BITHOCHHHU, 00’ €EKTOM SIKUX € €JICKTPOHHI Ta IudpoBi rporri; 2)
IOpUINYHI (aKTH, 10 € ITiJICTABOKO JIJIi BUHUKHEHHS Ta JWHAMIKH IPABOBIIHOCHH,
00’€KTOM SIKHX € eTIeKTPOHHI Ta IIu(POBI rpoiiri; 3) MpaBoBiIHOCUHH, 00’ EKTOM SIKHX €
€JIEKTPOHHI Ta IU(POBi rpoii; 4) akTh peaizalii mpas Ta 000B’s3KiB Y4aCHUKIB Ipa-
BOBiIHOCHH, 00’ €KTOM SIKHX € €JIEKTPOHHI Ta Hu(poBi rpoli; 5) mpaBoBy CBiOMICTb;
6) paBoBy KynbTypy. OTXKe, «IiAMypKOM» MEXaHi3My MPaBOBOTO PErYJIIOBaHHS BiJl-
HOCHH, 00’ €KTOM SIKHX € €JICKTPOHHI Ta IMUQPOBI TPOIII, € HOpMH TIpaBa. BoHn ¢iry-
PYIOTh, Hacamrepen, y 3akoHi Ykpainu «I1po miatiui Hocayruny, o oKpecyroe 3aca-
TV BHITYCKY Ta BUKOPUCTAHHS B YKpaiHi eJIeKTPOHHUX I'POIIe Ta HU(POBUX TpOIIeH
HarmionansHoro 6anky Yipainu [8], a Takox y [lomoxeHHi Tpo BUITYCK €NEKTPOHHIX
rpouiell Ta 3AIMCHEHHS IUIATDKHUX OmNepaliil 3 HUMH, 3aTBepaxkeHoro IlocraHoBorO
[MpaBninns HamionaneHoro 6anky Yipainu 29 Bepechst 2022 poky Ne 210 [7].

Hopmu npaBa, 1110 BCTAHOBIIIOIOTH MOPSIIOK HAAAHHS €MITEHTAaMM €JIEKTPOHHUX
rpoiieii (iHaHCOBOT MIATIHOT MOCIYTH 3 BUITYCKY €IEKTPOHHUX TPOLIeH 1 BAKOHAH-
HSl TUTATIKHUX Olepalliii 3 HUMU (PeryisTUBHI HOPMH IpaBa) JOLUIBHO JrdepeHIio-
BaTH Ha Taki rpynu: 1) HOpMU IpaBa, 110 BCTAHOBJIOIOTH MOPSAIOK BIKPHUTTS Ta 00-
CIIyTOBYBaHHSI CJIEKTPOHHUX FaMaHIIiB; 2) HOPMH NpaBa, [0 BCTAHOBIIOIOTH BUMOTH
JI0 EMITEHTIB €JIEKTPOHHUX TpOlIed Ta X KOMepIiiHUX areHTiB; 3) HOPMHU Npasa, 0
BCTAHOBJIIOIOTH HOPSIIOK BUITYCKY €JIEKTPOHHMX I'polleii; 4) HOpMH IpaBa, 10 BCTa-
HOBJIIOIOTH MOPSIOK TMOTALICHHS EIEKTPOHHUX IPOLIEH; 5) HOpMH IpaBa, IO BCTa-
HOBJIFOIOTH OOMEKEHHS 1110/J0 BUKOPUCTAHHS eJIEKTPOHHUX TPOLIei; 6) HOpMU IpaBa,
10 BCTAHOBITIOIOTH OCOOMBOCTI BUKOHAHHS TUTATIKHUX OIepaIliii 3 eJeKTPOHHUMH
rpoumMma.

Hopmu mipaBa, 1110 BIOPSAKOBYIOTH BiTHOCHHH, 00’ €KTOM SIKUX € IIH(POBI rpolii
(perynsaTUBHI HOPMH TIpaBa), AOMUIBHO TU(EPEHITIIOBaTH Ha Taki rpynu: 1) HOpMHU
MpaBa, 10 BCTAHOBIIIOIOTH MOPSJOK BUITYCKY LM(PPOBHUX I'POLICii; 2) HOPMH IPaBa, 1o
BCTAHOBITIOIOTH MOPSIOK 30epiranHs MUQPOBHX rpoleii; 3) HOPpMHU Mpasa, MO BCTa-
HOBJIIOIOTH IOPSJIOK HOTrameHHs IM(poBux rpouiei; 4) HOpMU Ipasa, 10 BCTAHOB-
JIOIOTH OCOOJIMBOCTI BUKOHAHHS IUIATKHUX OIEpaliil i3 3acTOCYBaHHAM LHU(DPOBUX
rpouiei.
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CucreMa aTHIIOBHX HOPM IpaBa, 1110 BIOPSAKOBYIOTh BI/IHOCHHU, 00’ €KTOM SIKUX
€ eNeKTPOHHI Ta UG POBI TPOIIi, HE € PO3NOTOI0 (€ YCIYCHOI0), OCKUTFKA 10 Hel He
HaJIeKaTh Pi3HI BUAM MPUIKCIB, 10 HE MAlOTh KOHKPETHUX MpPaBUI MOBEIHKH. J{o
HETHITOBHUX IIPHIIKCIB, 10 BIOPSAKOBYIOTh BITHOCHHH, 00’ €KTOM SIKHX € €JIEeKTPOHHI
Ta MUQPOBI TPOIII, HaJIekKaTh Taki HOpMHU-nedinimii 3akony Ykpaiau «IIpo rarixHi
MOCIYTH»: «EJIEKTPOHHUHM TraMaHelby, «EJIEKTPOHHI TPOIIi», «EMITCHT €JIeKTPOHHHUX
rpolIeii», «yCTaHOBA EIEKTPOHHHX Tpolieiy, «qudposi rpoui HamionansHoro 6aHky
Ykpaiau (1udpoBi Tpoti).

[IpuknanamMu aTUMOBUX NPHUIHKCIB, MIO BIOPSAKOBYIOTH BiTHOCHHH, 00 €KTOM
SIKUX € eJICKTPOHHI Ta Hu(poBi rpoiii, € HopMHU-AediHilii, mo ¢irypyoTs y [loo-
JKEHHI ITPO BUITYCK CJICKTPOHHUX TPOIIIEH Ta 3MIHCHEHHS IUIATHKHUX OIepariiil 3 HUMU,
30KpeMa; «BHITYyCK eJICKTPOHHHUX IPOLICH», «EIEKTPOHHUI raMaHelby», «CICKTPOHHUI
raMaHellb eMIiTeHTa eJIEKTPOHHUX TPOILICH», «eJIEKTPOHHHI raMaHelb KOMEePIiiHOTO
areHTay», «eJIEKTPOHHUI raMaHelb KOPUCTYBaY», «EJIEKTPOHHUN raMaHelb CIIOXKHBa-
4ay, «eJIEKTPOHHHUN raMaHelb TEXHIYHUI, «EMITEHT», «iHO3eMHa YCTaHOBa €JIEKTPO-
HHUX TPOIICH», «KOMEPLIHHUN areHT 3 OOMIHHHX Olepalii», «KOMEepIiiHUI areHT
i3 TOTaIIeHHs EJICKTPOHHUX TPOIIEH», «KOMEPIIIHHUN areHT i3 PO3TOBCIOIKCHHS
CJIEKTPOHHUX TPOLICH», «KOPUCTYBad», «OOMiHHI oreparii 3 eNeKTPOHHUMH TPOLIU-
May, «IIaTiKHa KapTKa 0araToliibOBOr0 BUKOPUCTAHHS, IIOTAIICHHS eJIeKTPOHHUX
IpolIei», «PO3MOBCIOPKCHHS €IEKTPOHHUX T'POLLICH», «CTArYBaw», «TEXHOJIOTIYHUI
OTIEPaTop IUIATIKHUX MOCIYT», TOBApP», «YMOBHOBAXKEHUH MPAL[iBHUK KOMEPLIHHOTO
areHTay, «(iyis iH03eMHOT yCTaHOBHU €NEKTPOHHUX TPOLICHY.

BucnoBku i mpono3unii. Hopmu nmpasa € mepumm cKiraJHIKOM MEXaHi3My TIPaBo-
BOTO PEryJIOBaHHS BiTHOCHH, 00 €KTOM SKHX € eJIEKTPOHHI Ta HU(POBi rpomri. Apke
JI0 €JIEMEHTIB TAaKOr0 MeXaHi3My, KpiM HOpPM TpaBa, HaJle)KaTh: IOPUINYHI (HaKTH, 110
€ HiACTaBOIO JUIsl BAHUKHEHHsI Ta AMHAMIKU [IPABOBIIHOCHH, 00’ €KTOM SIKHX € eJIeK-
TPOHHI Ta HU(POBI rPoILi; TPAaBOBIJHOCHUHH, 00 €KTOM SKUX € €JIEKTPOHHI Ta 1udpo-
Bi I'POIII; aKTH peaizallii mpaB Ta 000B’SI3KiB YUACHHUKIB MPABOBITHOCUH, 00 €KTOM
SIKUX € eJIEKTPOHHI Ta 1 pOBi TPOIIIi; IPaBOBa CB1IOMICTh; TPaBOBa KYIETYpa.

Hopmu npaBa, 1110 BCTaHOBIIOIOTH MOPSIIOK HAAAHHS EMITCHTAMH €JIEKTPOHHUX
rpoieii piHaHCOBOT IUTATIKHOT TOCITYTH 3 BUITYCKY €IEKTPOHHUX IPOIIEH 1 BAKOHAHHS
IJIATDKHAX OTEPaIii 3 HUMH (peryIATHBHI HOPMH IIpaBa) AUQEPEHINIHOBAaHO HA TaKi
rpynu: 1) HopMH mpaBa, 10 BCTAHOBJIIOIOTH MOPSIIOK BIKPUTTA Ta 00CIyroByBaHHS
CJICKTPOHHUX TaMaHIliB; 2) HOPMHU IIPaBa, 10 BCTAHOBJOIOThH BUMOTH JI0 €MITCHTIB
EJICKTPOHHUX T'POIICH Ta X KOMEPIIHUX areHTiB; 3) HOPMH IpaBa, [0 BCTAHOBIIIO-
I0Th TMOPSJIOK BUIYCKY €JIEKTPOHHMX Tpolueii; 4) HOpMH IpaBa, 1[0 BCTAHOBIIOIOThH
MOPSIIOK TTOTAIICHHSI eJICKTPOHHKX T'POILei; 5) HOpMH MpaBa, 10 BCTAHOBIIOIOTH 00-
MEXXEHHS 1I0/10 BUKOPUCTAHHS €JICKTPOHHUX I'polLeii; 6) HOPMHU IIpaBa, 1110 BCTaHOB-
JFOIOTH 0COONMBOCTI BUKOHAHHS IUIATIKHUX ONEpaLiil 3 eIeKTPOHHIUMU TPOIINMA.

Hopwmu nipaBa, 110 BIIOPSIKOBYIOTH BITHOCHHHU, 00’ €KTOM SIKMX € IU(POBi Tpori
(perynaTuBHI HOpMU TIpaBa), TU(EPEHIIIHOBaHO Ha Taki Tpynu: 1) HOpMH Tpasa, 0
BCTaHOBJIIOIOTH MOPSZIOK BUITYCKY HU(POBHUX TPOLICH; 2) HOPMH MpaBa, 1110 BCTaHOB-
JIFOIOTh TIOPSIIOK 30€piraHHs IU(PPOBUX IPoIIeii; 3) HOPMU MpaBa, 110 BCTAHOBIIIOKOTh
MOPSIIOK TOTallleHHsT LU(POBHUX rpomield; 4) HOpPMHM IpaBa, 110 BCTaHOBIIOIOTh
0CO0IMBOCTI BUKOHAHHS TIATDHXKHUX ONEpalii i3 3acTOCyBaHHAM HU(POBUX TPOLICH.

CucreMa aTHIIOBHX HOPM IpaBa, 1110 BIOPSAKOBYIOTh BI/IHOCHHU, 00’ €KTOM SIKUX
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€ eJIeKTPOHHI Ta U(POBI TPOILi, HE € PO3JIOTO0 (€ YCIYEHO0), OCKIJILKU 10 Hel He
HaJIeKaTh Pi3HI BUAW MPHUIIKCIB, 10 HE MAIOTh KOHKPETHUX IPABHJI TTOBEIIHKH.
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CLASSIFICATION OF LEGAL PROVISIONS REGULATING RELATIONS,
THE OBJECT OF WHICH IS ELECTRONIC AND DIGITAL MONEY

Summary

The article is devoted to the classification of legal provisions regulating relations,
the object of which is electronic and digital money. It was determined that legal
provisions are the first element of the mechanism of legal regulation of relations, the
object of which is electronic and digital money.

The legal rules establishing the procedure for the provision of financial payment
services by electronic money issuers for the issuance of electronic money and the
execution of payment transactions with them (regulatory legal rules) are differentiated
into the following groups: legal rules establishing the procedure for opening and
maintaining electronic wallets; legal rules establishing requirements for issuers of
electronic money and their commercial agents; legal rules establishing the procedure
for issuing electronic money; legal rules establishing the procedure for repayment
of electronic money; legal rules establishing restrictions on the use of electronic
money; legal rules establishing the specifics of performing payment transactions with
electronic money.

Legal rules regulating relations, the object of which is digital money (regulatory
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legal rules), are differentiated into the following groups: legal rules establishing
the procedure for issuing digital money; legal rules establishing the procedure
for storing digital money; legal rules establishing the procedure for repayment
of digital money; legal rules establishing the specifics of performing payment
transactions using digital money.

It is proved that the system of atypical legal provisions regulating relations, the
object of which is electronic and digital money, is not extensive (its truncated), since
it does not include various types of prescriptions that do not have specific rules of
behavior.

Keywords: legal rules, money, electronic money, digital money, objects of legal
relations.



NPABOBA JEPHABA 552024 EEEEEEEEEEEEEEEEEEEEEEEEEE 159
EKOJIOI'TYHE ITPABO

DOI: https://doi.org/10.18524/2411-2054.2024.55.311968
VIIK 349.6

B. I’ Kpacoecwkuii, actiipant
Harmionansauii 1opunaHuil yHiBEpcUTeT iMeHi SpocnaBa Myaporo
Kadenpa exomoriunoro npasa
By ['puropis CxoBopoau, 77, Xapkis, 61024, Ykpaina
e-mail: 3006k @ukr.net

JESIKI IPABOBI ACIIEKTH PEAJII3ALIIL €BPONEHCHKOIO
3EJEHOIO KYPCY (EU GREEN DEAL) B KOHTEKCTI HEPEXOIY
JI0 BAKOPUCTAHHSI BITHOB/TIOBAJILHUX J2KEPEJ EHEPTIi B YKPATHI

CrarTio IPUCBAYEHO JIOCII/DKEHHIO TIPABOBHUX ACIEKTIB peatizallii €BporeichKoro
3eJIeHOT0 Kypcy B YKpaiHi, 30KpeMa B KOHTEKCTI TpaHC(hopMarlii eHepreTHIHOTO CEKTOPY
LIJISIXOM 301JIbLIEHHS YaCTKW BUKOPHCTAHHS BiZTHOBIIIOBAJIbHUX JKEpell eHeprii. Y cTarti
PO3IIISIIAIOTHCS KITIOUOBI TEHCHIIIT PAaBOBOIO PO3BUTKY BiTHOBIFOBAILHOI CHEPTETHKU
1 IeTepMIHYIOThCS BUKJIMKA IS TOBKLLISL, CIIPHYUHEH] 3MIHOO KITIMaTy Ta iHIIIAMH He-
raTUBHUMHU (PaKTOpaMH BIUIMBY Ha HABKOJIMILIHE MPUPOAHE CEPEIOBUILE, A TAKOXK aHa-
JI3YHOTHCS TIOTEHIIIHHI MOXKJIMBOCTI aJlanTailii HalliOHAJILHOTO €KOJIOTIYHOTO 3aKOHOJIAB-
CTBa JI0 €BPOIEHCHKUX MPABOBUX CTaHAAPTIB y c(hepi BUKOPUCTAHHS BiJHOBIFOBAJIHHUX
JOKEpeI eHeprii. ABTOp HABOJWMTh €KOHOMIYHI, COLiaJIbHI Ta €KOJIOTIYHI IepeBard Bil
JIOCSITHEHHSI 11iJ1el €BPOISHCHKOTO 3eJICHOTO KYPCy Ha IUIXY 10 3a0e3MeUeHHs CTajoro
PO3BUTKY YKpaiHH, aleNo04H A0 CTBOPEHHS YiTKOI Ta Y3rO/KEHOI CUCTEMH 3aKOHOMAB-
CTBa, MPUCBSYEHOTO MPAaBOBOMY PETYJIIOBAHHIO BiIHOBIIIOBAILHOI EHEPreTUKH B YKpaiHi.
Pesynbraru ociiKeHHs! BKOTPE MiAKPECITIOIOTh aKTyallbHICTh CTBOPEHHS €()eKTHBHOT
HOPMaTUBHO-TIPABOBOI 0a3u T 3eJIeHO0i TpaHCcopMarlii eKOHOMIKH Ta aJianTallii eHepre-
TUYHOT 1 €KOJIOTTYHOT MOJIITHK JI0 €BPOTICHCHKIX BUMOT Ta CTAHIaPTiB.

KurouoBi ciioBa: geprkaBHa eKOJIOTiYHA TOTITHKA; €BPOTIEHCHKUN 3eJIeHU KypC;
BiJTHOBJIIOBaJIbHI JIKepelia eHeprii; ajdsTepHaTUBHA €HEPreTHKa; 3MiHa KIiMaTy; eKo-
JIOTiYHE 3aKOHOIABCTBO.

IMocTranoBka npodJjeMu. B KOHTEKCTI CydacHUX M100aIbHUX €KOJOTTUYHHUX MPO-
0s1eM, TIOB’SI3aHMX 13 3MIHOIO KIIIMaTy, HaMIpHUM 3a0pyaHEHHSIM aTMOC(HEpHOTO TI0-
BITpSI, BOMHUX Ta JIICOBUX €KOCUCTEM, JIETPAJaIli€to TPYHTIB BHACIIIOK, SIK TIOCHIICHHS
AQHTPOIIOTCHHOTO HaBAHTA)KEHHSI HA MPHUPOJAHI PECYpCH, Tak i 0OYMOBIEHUX PO3BHU-
TKOM 00’ €KTHBHUX 3aKOHIB TIPUPOJIA, OJJHUM i3 KIIFOUOBUX IPIOPUTETIB €BPOTNEHUCHKOT
€KOJIOT19HOI TIOJIITHKH € OKPECIIEHUH MepexiJI 10 3acajl CTajJoro po3BUTKY, 110, Y CBOIO
4epry, 3reHepyBajo HEOOXiTHICTh MOIIYKY ONTHUMAJIbHUX MEXaHI3MiB Ta KOHIICTIIIN
3a0e3TEeYCHHS TAKOTO MEePEXOTY.

€Bporeickknii 3eneHnit Kypc, mo npuitastaii €C y 2019 p., € amOiTHOIO Ta 1po-
IPECUBHOIO 33 OUiKyBaHUMHU PE3yJbTaTaMH CTPATETi€l0 IePETBOPEHHS €BPOIIEHCHKOTO

© B. T Kpacoscekuii, 2024
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KOHTHHEHTY Ha KJIIMaTu4HO HerTpanbHuit 10 2050 p. Jlns nocsraenns miei metu €3K,
SIK KOMIUIEKCHAW KOHIIENTYaJbHUH IMaKeT 3aKOHOMABYMX IHIIIATHB, rependadae He
JIMIIe 3MEHIICHHS! BUKUAIB TAPHUKOBHX Ta3iB B aTMOc(epHe MOBITPS, ajie i CyTTeBe
301JIbIIEHHS] YaCTKU BITHOBIIOBAJIBHUX JKEPEN EHEprii, MiIBUIICHHS eHeproedek-
THBHOCTI €BPONEHCHKHUX KpaiH Ta iHTErpallii CHepreTHYHNX PUHKIB OKPEMOI KpaiHu 3
enepreTndyHUM puHKoM €C. [l YKpainu nuTaHHs BOPOBAHKEHHS MOJITUKU CTAJIOTO
PO3BHUTKY HIJISIXOM IMEPEXOay 10 BUKOPUCTAHHS BiTHOBIIOBAJIBHUX JKEpEN CHEprii €
HE JIMIIIe YaCTHHOIO 1i €BPOIHTErPAIMHIX 3000B’sI3aHb, aje i arpoOOBaHOIO YaCOM
HEOOX1THICTIO, BPaXOBYIOUH CTaH CHEPIETHYHOTO CEKTOPY JACp>KaBH SIK BOEHHOTO Iie-
pioay, Tak i B KOHTEKCTI MiCISIBOEHHOT BiJOY/IOBH HAIIOT JIepKaBH.

AHaJii3 ocTaHHIX Aoc/ixxKeHb i myOumikaniii. CucTeMHMIT OIVIsT OCTaHHIX TTyOJTi-
Kaliil 1eMOHCTpY€E MiABUILCHUH HAYKOBUH 1HTEpeC A0 JOCIHIIKEHHS MpoOIeMaTHKU
TEOPETUKO-IPABOBUX aCIEKTIB peaiizaiii €Bporeichkoro 3emeHoro Kypey. Ocobu-
BOT aKTyaJIbHOCTI I1e TUTaHHA HAO0yBa€ B KOHTEKCTI JIIKBITallii HACIiIKiB BOEHHUX il
Ha TepeHax YKpaiHu Ta CIpUYMHEHa UM, IIKOJa HABKOJIMIIHEOMY TPUPOJHOMY Ce-
PEIOBHUIILY Ta )KUTTIO i 31I0POB’I0 JIIOMUHH, HAOYTTSl YKpaATHOIO cTaTycy KaHAHu/ara Ha
BeTym A0 €C Ta NepCHeKTHB MiCIIBOEHHOTO BiTHOBJICHHS YKpaiHH.

30Kkpema, JOCIiPKEHHIO TIPaBOBUX AaCIEKTiB IMIUIeMeHTallii noiokens €3K B
VYkpaiHi y HanpsMKy BITPOBaJKEHHSI BiJIHOBIIOBAILHOI €HEPIeTUKU MIPUCBSIYCHI Hay-
KOBI ImyOJTiKaIliii Takux BYeHUX, sK: [. B. Anicimosa, I. I. bamiok, A. I1. 'etpman, X. A.
I'purop’esa, K. M. Kapaxarsn, €. M. Konmus, O. b. Kumko-€pui, B. 1. Jlo3o, O. €.
[Tnaronora, O. B. Cymmuk, T. €. XaputoHoBa Ta iH. BogHouac, akTyaabHICTh 1[bOTO
OCHTIDKEHHS IMATBEPIKYETHCS CyYaCHOIO HHU3BKOIO CIPOMOKHICTIO €HEPTETHIHOI
cucTeMH YKpaiHu, HeOOXiJHICTIO MOIIYKY aJbTepHATUBHUX MEXaHi3MiB 30aaHCyBaH-
HSl €HEPTOPUHKY HE JINIIIE JUIS i IBUILIEHHS CKOHOMIYHOT CUCTEMH YKpaTHH, CIIPUSHHS
il mepexoy Ha 3acaqu «3eJICHO» SKOHOMIKH, alle i s 3a0e3neueHHs mpaBa KOJKHO1
JIIOIMHU Ha Oe3MeYHe Ta YUCTE AJIS JKUTTS M 300pOB’ s JOBKIJLISL.

MeTa cTaTTi noJnsrae y JA0CHIIPKEHHI Cy4aCHUX MPABOBHX TCHJCHIIIH PO3BUTKY
Jep>KaBHOI €KOJIOTIYHOI TOJITHKA Y cepl BUKOPUCTAHHS BiTHOBIIIOBAIBHIX JDKEPEI
eHeprii, ii Kopenswii i3 1epKaBHOK EHEPTETHYHOIO MOJITUKOIO KPi3b MPU3MY IMILIE-
MEHTAIIi1 KIIFOUOBHX MOJIOKEHb €BPOIEHCHKOr0 3e7ICHOTO Kypey B YKpaiHi yist 10CsIT-
HEHHS 1T KIIIMaTHYHOT HEHTPaTbHOCTI €BPOITEHCHKOTO KOHTHHEHTY.

Buxkiaa ocHoBHOro Marepiajiy. B cydacHux riobamizamiiiHuX ymMoBax, B TOMY
YHCI, MOB’I3aHUX 13 €BPOIHTETpaliiHIM BEKTOPOM PO3BUTKY YKpaiHH, 0COOIHBOT
aKkTyaJbHOCTI HaOyBae mpoOieMaTrKa MOJAEpHi3allii Ta sIKICHOTO OHOBJICHHS EKOJIO-
TYHOTO 3aKOHOAABCTBA BiANOBIAHO /0 MIKHAPOAHUX Ta €BPONEHCHKUX MPABOBHX
crangaptis. [lignucyroun Yromy mpo acomianito Ykpainu ta €C, ctoponu Oesmpe-
IIe/ICHTHO Ta 0€3yMOBHO BH3HAJIM, IO BiJlIaHI MIOCHIJICHHIO CITiIBPOOITHUIITBA B cepi
3aXHMCTY HaBKOJHMIIHBOTO MPUPOTHOTO CEPEAOBHUINA Ta IPUHIMIIAM CTAJIOTO PO3BUTKY
1 3eJIEHOT EeKOHOMIKH, a IIaBolo 6 i€l Yroam AeranizyBajlu METY TaKoro CIiBpOOITHHU-
1TBa — 30epEeKECHHSI, 3aXHUCT, MOMIMIICHHS 1 BiITBOPSHHS SKOCTI HAaBKOJIHUIITHLOTO Ce-
PEIOBHUIIIA, 3aXUCT TPOMAJICEKOTO 3[J0POB’sI, PO3CYIUIMBE, palioHaJbHe BUKOPUCTAHHS
MPUPOIHUX PECYPCIB Ta 320XOUYCHHS 3aXOJIB Ha MIXKHAPOJAHOMY PiBHi, CIIPSIMOBaHHX
Ha BUPIMIEHHS PETiOHATBHUX 1 IIT00ATEHUX MPOOJIEM HABKOJIUITHHOTO CEPEAOBHINA Y
pi3HUX cepax eKOJOTTUHHUX CyCHiTbHUX MPaBOBiTHOCHH [1].

Ha cnymmny nymky A. I1. I'erpmaHa, HallioHaNbHE E€KOJIOT1YHE 3aKOHOIABCTBO
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OTPHUMAJIO YHIKaJIbHY MOYIIMBICTD, TPYHTYIOUHCH Ha YTO1 PO acoliario Mix Ykpai-
HOI0 Ta €C, MOMITHYHUX, CKOHOMITHHX, COIliaIbHUX Ta IHIIMX FapaHTIsIX KpaiH-uICHIB
€Bporerickkoro Corosy, (hiHaHCOBIi TOTIOMO3i KpaiH-IOHOPIB, JOCATTH BiAIOBITHOCTI
3aKOHOJIABYMX T4 HOPMATHBHO-IIPABOBHX aKTiB MpaBoBiii cucreMi €C 3 ypaxyBaHHSIM
KpHTEPiiB, 10 BIUCYBAIOTHCS J0 JEpKaB, IKi MAIOTh HaMip BCTYIIUTH JIO0 CITiBTOBApH-
cTBa [2, c. 290].

Orxe, mignucanns Yroau 3 €C, 3 0qHOro OOKY, Ha/1aja0 HaIIi JIepiKaBi MOXKIIHU-
BiCTh TpaHC(OPMYBaTH €KOHOMIYHY CHCTEMY, 3MIHUTH OPIEHTHPH 31 CIIOKUBAIILKOTO
BHKOPHUCTAHHS IPUPOTHUX PECYPCIB 3a ISl IMiIBUIIICHHS EKOHOMIYHUX MOKAa3HUKIB 70
BITPOBA/PKEHHS MapaMrMH «3€JICHOT» EKOHOMIKH, IPUHIIUIIOBI 3acau K01 30Cepe/i-
JKeH1 Ha JIOCSTHEHHI €eKOHOMIYHUX 3aBJaHb 0e3 3aO/IisTHHS K0! JOBKIJLUTIO IIJISIXOM
30ayaHCyBaHHS EKOHOMIYHHX, €KOJIOTIYHUX Ta COIIAIbHUX aCIeKTiB, a 3 iHIIIOTO OOKY,
niero Yroaow YkpaiHa B3sjia Ha ceOe mpaBoBi 3000B’si3aHHS y cepi afanraiii Ha-
IIOHAJIBHOTO EKOJIOTIYHOTO 3aKOHOIABCTBA 10 3aKoHOmaBcTBa €C 100 OXOPOHHU Ta
3aXUCTY JIOBKULIA, 30€peKESHHS IPUPOTHO-PECYPCHOTO MOTEHITIATY YKpaiHH.

OyHUM 13 IPaBOBUX 1HCTPYMEHTIB HAONMKEHHS YKPATHCHKOTO €KOJIOTIYHOTO 3a-
KOHOJaBCTBA J0 MPaBOBUX cTaHmapTiB €C € IMIUIEMEHTAIIis Ta peati3allis KIFOY0BHX
noJyioxkeHp €Bpomneiicbkoro 3eneHoro Kypey (EU Green Deal) (mami — €3K), sikuii OyB
nporosoienuii [pesunenrom €Bponeiicbkoi Komicii Ypeysioro don aep JleeH y rpya-
Hi 2019 p.

Cyuacnuii 3enennii kype €Bpocoro3dy (EU Green Deal) € 1opoxHbOI0 KapTOIO
3aXO0JIiB, 110 MOCTIHHO AJANTYKThCS O YMOB 1 BUKJIMKIB ChOTOJCHHS, BKUTTS SKUX
CHpUATUME NIepeTBOpeHHI0 ekoHOMiKH €C Ha e(heKTHBHY, CTIHKY Ta KOHKYPEHTOCIIPO-
MOJKHY, a TAKOXK ITOKPAIICHHIO 3I0POB’sI Ta SKOCTI )KHUTTS Jtofiel Ta iH. ['apanTyroun
CIpaBeJIMBUN Ta 1HKJIIO3UBHUI XapaKTep 3€JICHOTO MEepexo/y, nepeadaueHo TpaHC-
(hopMyBaHHS KJIIMaTHYHHUX Ta €KOJOTIYHUX BHKIIMKIB Ha BCi cdepu Ta momituku €C.

KirouoBumMu HanpsiMaMu €BpOTICHCHKOTO 3€JICHOTO KypCy € YHCTa SHeprisi, Kili-
MaTH4Ha Jiisi, OyIBHUIITBO Ta PEHOBAIIisl, CTiliKa POMHUCIIOBICTh, CTiiiKa MOOUILHICTD,
3MEHIIICHHS 3a0pyIHEeHHS JOBKIUIA, 610p0o3MaiTTsl, CcTilika arpapHa moimituka (Ctpare-
rist «Bin many o cromy») [3].

HesBakatoun Ha poCiiicbKy arpecito, Hala KpaiHa HaMaraeThCsl JOTPUMYBATUCS
€BpoIENCHKOT0 3eJICHOT0 KypCy, BUKOHYBATH BiIacHi 3000B’s3anHHs. [lompu Bci Tpys-
Houi, peanizauis EU Green Deal 3anumaerscsi mpiopuTeTHUM HaNpsIMOM HaI[iOHaJIb-
Hoi momiTukH, amke y 2022 p. Takox Oyllo OnmyOIiKOBaHO PIYHWUN MOHITOPUHIOBUI
3BIT «YKpaiHa Ta €BpONelChKHiA 3eJIEHUH Kypey, Y SIKOMY HaroJIOIIeHo: «...pOCiichKa
BiifHa MpOTH YKpaiHW Ta €KOHOMIiYHa arpecis mpotu kpaiH €C 3ymMoBmIa TEpErisi
0araTboX MOJITHK Ta 3aX0JIiB, IIOB’s3aHUX 3 €BPONECHCHKUM 3€JICHUM KYPCOM Y CaMo-
My €BpOCOI03i, 0 BIUIMBAJIO Ha TporecH B YkpaiHi» [4]. Came 3apa3 akTyali3oBaHO
MUTAHHSI 1010 KPUTHYHUX CHPOBHHHUX PECYPCIB K BATOMOI YaCTUHU BUKOHaHHS EU
Green Deal. []nst Ykpainu 11e HaJI3BUUaiHO Ba)KJIMBO, 0COOJIMBO B KOHTEKCTI HAOYTTs
crarycy kaunuaara y wienn €C mig gac omopy arpecii 3 0oxy pd [5, c. 89].

3a cBoer kBiHTeceHIiew €3K e nmporpamoro aiii €C, KiHIIEBOIO METOK SKOTO €
JOCSTHEHHSI KIIMAaTUYHO HEUTPaJbHOTO €BPONEHCHKOro KOHTHHEHTY 10 2050 poky.
Peaumizaris 1iei MeTH BKJIIOYA€ BIPOBADKEHHS HU3KU 3aXOiB Y CEKTOPAIBHIN TTOJTi-
THIIl Ta BKIIIOYA€E, cepesl iHIIOro, MPUHHATTS rajly3eBHX cTparerii (miaHiB i, cops-
MOBaHMX Ha 00pOTHOY 13 HACIAKAMH 3MIHU KJIIMaTy, pO3po0Ka cTpareriii y raysi 1o-
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CSITHEHHS YMCTOI Ta €()EKTUBHOI EHEPTEeTHKH, 3aXHCT O10PI3HOMAHITTS Ta EKOCHUCTEM,
3a0e3mneueHHsT MPOIOBOIEIO] Oe3nekn Ta ¢(heKTUBHOTO, OS3MEYHOr0 Ta CKOJIOTITHO-
r0 TPAHCIOPTY, IPOMHUCIIOBA CTPATEris, CTparerii BIPOBaKEHHS BiIHOBIIOBAILHUX
JDKepeIT eHeprii Towlo); NpUUHSTTA KiliMaTHaHOTO 3aKoHY; 3a0e3meueHHs (iHaHCOBUX
IHCTPYMEHTIB, 30KpeMa aKTUBi3allis 3aJTy4eHHsI iHBECTHUIIIH.

VYkpaiHa He CTOITb OCTOPOHB MPOLECIB aganTamii HAiOHAJIFHOTO EKOJOTiYyHO-
r0 3aKOHOJABCTBA 10 KoHIenTyaubHuX 3acan €3K. 3okpema, 3HAYHUM TONITUIHUM
Ta [IPABOBUM JOCSTHEHHSAM YKpaiHU € NPUMHATTS Yy MEpLIOMY YMTaHHI PaMKOBOTO
ypsinoBoro 3akoHonpoekTy «IIpo ocHOBHI 3acagu Aep:KaBHOI KIIMAaTHYHOI MOJITH-
km» (Knimarununmii 3akon). Llum 3akoHonpoekToM Ypsi Aep:kaBu MOCTAaBUB aMOITHI
IJIaHU Ha TOCATHEHHS KIIMAaTHIHOI HEHTpabHOCTI aepxkaBu 10 2030 poky, IMUIIXOM
OKPECJICHHS IOBIOCTPOKOBUX Ta CEPEIHBOCTPOKOBHX IIJICH KIIIMaTU4HOI MOJITHKH,
HATPUKJIIA JOCSITHEHHS KIIIMAaTHYHOT HEUTPAJILHOCTI IUISIXOM COIIaIbHO CIIPaBeIIH-
BOI'O Ta €KOHOMIYHO €(DEKTUBHOIO MEPEXOAY AJISI CIIPUSHHS CTPUMAHHIO 3POCTAHHS
100a1bHOI cepeiHbOl TeMIIepaTypy 3HAYHOTO HIKYE 2 TpajycH MOHAJ JOiHAYCTpi-
aJIbHI PIBHI IIUIIXOM CKOPOYEHHSI BUKHIIB TAPHUKOBUX ra3iB Ta 301bIIeHHs a0copOIii
MTOTITMHAYaMH ITAPHUKOBHUX Ta3iB [6].

Cepen HalfakTyalbHIINX LiJIEH, MPOTroJonIeHuX npoekToM KimiMaTnaHoro 3axo-
HY, ISl Cy4acHOT €KOJIOT1UHOI Ta €HEePreTUYHOI MONITHKKH YKpaiHu B KOHTEKCTI CIpH-
SIHHSA Y JTOCSITHEHHI KIIIMATHYHO HEWTPaIbHOI JepiKaBH, 3a0€3MeUeHHs €KOIOTi9HOT
Oe3neku Ta peaslii BOEHHOTO CTaHy i MOB’S3aHUM 13 HUM HACHIJKIB, € 301IbIICHHS
YaCTKH BUKOPUCTAHHSI BITHOBIIIOBAHKX JKEPEJI HEeprii Ta ajJbTepHATUBHHUX BH/IIB I1a-
JIMBa B €HEpreTHIHOMY Oananci Ykpainu [6].

HanszBuuaiino aktyanbHUM A7l YKpaiHM B KOHTEKCTI EPMAaHEHTHUX BUKJIHKIB,
00yMOBJIEHUX 1HTEHCHU(IKAII€I0 aHTPOTIOIEHHOT0 HABaHTAXKEHHSI HA MPUPOIHI €KO-
CHCTEMH BHACIIIOK BUKOPUCTAHHS TPaJAWIIIMHUX (HEBIIHOBIIOBAILHUX) BUIIB ITa-
JMBa U BUPOOHUITBA €HEPrii, 0 CIPUYMHSE CYTTEBY LIKOAY Ul HABKOJIUIIHBOTO
MPUPOITHOTO CEPEIOBHIIA Ta CTBOPIOE PUIUKH JJIS JKUTTS 1 3I0POB’S JIFOAEH, TIOTIIH-
OJICHHS EKOJIOTIYHUX MTPOOJIeM BHACITOK BIHCHKOBHUX il HAa TepeHAX HAIIO1 IePIKaBH,
€ CTBOPEHHSI IIPABOBOT0, EKOHOMIYHOTO Ta OPTaHi3alliifHOr0 MeXaHi3MiB I BIPOBa-
JOKEHHSI aTETePHATHBHOT €HEPreTUKU B YKpaiHi.

3a3HauuMO, 110 CTBOPEHHS HAJEKHOI Ta €(PEKTUBHOI CHUCTEMH IIPABOBOIO 3a-
Oe3reueHHs] BUKOPUCTAHHS albTePHATUBHUX JKepen eHeprii B YKpaiHi € ogHuM i3
opraHizalifHIX MeXaHi3MiB 3a0€3MeUeHHs CTAIOT0 PO3BUTKY JIEPXKABH SIK MPOBITHOT
imeomorii XXI cromitTs, npuitasaroi Ha Camiti OOH B 2015 p. [7] Ta miarBepmke-
Hoi Hamipamu Ykpainu B Ykasi [Ipesunenta Ykpainu Ne722/2019 «IIpo Lini cranoro
po3BuTKy Ykpainu Ha nepion g0 2030 poky» [8]. BkazaHa KOHIIEIIIisS CTAJIOTO PO3-
BUTKY Tiepeadadae K opieHTHp TpaHc(opMmallii CyCIiIbHUX BIAHOCHH 3a0€311edeHHs
30aJIaHCOBAaHOCTI €KOHOMIYHOTO, COL[IaJIbHOTO Ta EKOJIOTIYHOro BUMIipiB. BpaxysaH-
Hsl €KOJIOT1uHOTrO (haKTopy MpH peaitizailii crparerii BIPOBaKEHHS albTePHATUBHOT
EHEPreTHKH CHPUATHME 3MEHIIEHHIO BUKUIB IAPHUKOBUX I'a31B Y HABKOJIMILIHE MPU-
POZHE cepeloBHUIIE Ta, BiANOBIIHO, 3MEHIICHHIO 3a0pyIHEHHS aTMOC(EPHOro MOBi-
Tpsl, BOJHHUX pecypciB Ta IpyHTiB. EkoHOMiuHMI ()aKTOp y 1IOMY aCTEKTi MOJATae,
JUTSI TIPUKITA Ty, y 3aJTy9eHH] 1HO3eMHUX 1HBECTHIIIN 32 PaXyHOK 3pOCTaHHS ITONUTY Ha
«3€JICHy» CHEPreTHKy Ta CTBOPCHHS MEXaHi3My Jep)KaBHOTO CTHMYJIIOBAHHS BUKO-
pHUCTaHHSI BiIHOBIIOBAILHUX JDKEPEJ €Heprii, OTPUMAaHHS TPAHTIB BiJl MIXKHAPOIHUX
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CTEUKXOJIepiB Ta MapTHEPiB, GpiHaHcoBol miaTpumkn €C (Hanpukinan, [Iporpama €C
LIFE, IIporpama I'pin/liM Ta iH.). ¥ cBotO 4epry, comiabHui (hakTop iHTErpye€ MoKpa-
LICHHS AKOCTI )KUTTA Ta 37I0POB’ s JII0AEH, 3a0€3MEeUyI0UH peaizalilo KOHCTUTYLIHHO-
0 MpaBa KOKHOT JIFOIMHU Ha OE3IeUHE /IS )KUTTS 1 3710pOB’sI JJOBKIULIS Ta, OKPIM TOTO,
CTBOPIOE MiIIPYHTA JUIA PO3BUTKY CLIBCHKHX Ta BiJIJAIEHUX PETiOHIB.

Sk cnpaBemuBo 3a3Havaroth B. B. IllexoBmoB Ta O. O. CrariBka 3a0e3reueHHs
EKOJIOTTYHOT Oe3MeKH B eHepreTHUHIN cepi MUITXOM «3eJICHOTO Tepexomy» Ta akKTya-
JTi3alliss BUKOPUCTAHHS aJbTePHATUBHUX JDKEPE CHEPTii € KIIOYOBHUM 3aBIaHHSIM Ha
LUISIXy JO BHKOHAHHS MOJNOXeHb [lapu3bkoi Yroan Ta 3MEHIIECHHS BUKHUIIB TapHUKO-
BUX ra3iB B armocdepy. [Ipu ibomy, SIK BBOXKAIOTh aBTOPH, aKTyaIbHUM JUIsl 1HTeHCHDi-
Kalii rnmepexony Ha ajJbTEepHATHBHI JUKEpesla CHEPIeTUKH 3aJIMIIAETHCS BIIPOBAKCHHS
MIPaBOBOTO, (piHAHCOBOTO Ta OpraHi3alifHOro MexaHi3MiB CTUMYIIIOBaHHS BAKOPHCTaH-
HS BIZIHOBJIFOBaHHX JKEpes eHeprii (ToOTo BBeAeHHs e(DEKTHUBHUX CHCTEM IiATPHMKHU

Ta CTHUMYJIB JUISI Cy0’ €KTIB TOCTIONAPIOBAHHS Ta MPUBATHUX OCi0, SKi BUPOOISIOTH 200
BUKOPUCTOBYIOTH CHEPIiIO 3 BIAHOBIIOBAHUX JKEPET CHEPrii), 30KpeMa BIIOCKOHAJICHHS
MPaBOBUX 3acajl BUKOPHCTAHHS aJbTePHATUBHUX JPKEPes eHepril NULIXOM TapMOHi3aii
3akoHiB Ykpainn «IIpo anpTepHaTHBHI HKepena eHeprii» Ta «IIpo aasTepHaTHBHI BHIN
nanvBay i3 BimnoBigHUM 3akoHomaBcTBoM €C (dupexrtuBa 2001/77/€C mpo ctBo-
PEHHS CIPHATIMBAX YMOB NPOAAXKY EIEKTPOeHeprii, BUpOOIEHOT 3 BiITHOBIIOBAHUX
€HeprojpKepell, Ha BHYTPIIIHBOMY PHHKY eNeKTpuuHOi eHeprii, Jupextusu 2012/27/
€C npo eHeproeeKkTUBHICTS (i3 3MiHamu) Ta iH. [9, c. 100].

BomHouac, cyyacHuil craH MpaBOBOrO 3a0e3MeveHHs PO3BUTKY allbTePHATUBHOI
SHEPTeTHUKH B YKpaiHi Ma€ sIK MMO3UTUBHI, TaK 1 HeraTUBHI pucu. Ha mymKy mpezacras-
HUKIB 0J1eCbKOI 1IKosin exonoriunoro npasa (T. €. XaputoHosa, X. A. ['purop’esa ta
€. O. Ilnaronora), oro xapakTepHUMH o3HaKamu €: 1) peopmyBaHHs eHepreTHy-
HOTO 3aKOHOJIABCTBA, SIKE CYNPOBOKYETHCS OyPXIMBUM PO3BUTKOM aJIbTEPHATHBHOI
CHEePreTUKH B YKpaiHi; 2) MOETHAHHS K CKOHOMIYHHX, TAK 1 €KOJIOTIYHUX ACTICKTIB;
3) iMIepaTHBHO-TUCIIO3UTUBHUI XapaKTep HOPMaTHBHO-TIPABOBHX aKTiB; 4) BiiCyT-
HICTh YITKOI CHCTEMH 3aKOHOAABCTBA y cdepi albTepHaTHBHOI €HEPreTUKHU; 5) 3Ha-
YHUH CTYMiHb JWHAMIYHOCTI 3aKOHOJABCTBA; 0) HEBPErYJbOBAHICTH BHKOPUCTAHHS
OKpEMHX BHJIIB aJIbTEPHATHBHUX JDKEpEN eHeprii (Harpukial, aepoTepMmaibHa, reo-
TepMasibHa Buau eHeprii) [10, c. 36-41].

B xoHTEKCTI JOCiKyBaHOT HAMH POOJIEMAaTHKH BIIPOBAKEHHS aJbTepHATHB-
HUX JDKepell eHeprii, 0coONMBY yBary BapTO 3BEpHYTH Ha TEHJEHI AMHAMIYHOTO
PO3BUTKY Bi/IOBIHOTO 3aKOHOJIABCTBA, II0 Ma€, SIK TepeBaru, Tak i HEAOMIKH. 30-
KpeMma, 3 OTHOTO OOKY, aHaJIi3yl0un MPUYMHHA KPU30BUX CKOJOTTUHUX SIBUI B YKpaiHi,
A. TI. I'erbMan 3BepTae yBary Ha BENUKY KUIBKICTh 3aKOHOJABYMX Ta HOPMAaTHBHO-
MIPaBOBUX aKTiB, MIO PETYIIOIOTh EKOJOTIUHI CYyCITiJIbHI BiTHOCHHH, BCi, a00 Maibke
BCi BOHU CTPXKIAKOTH BiJl CEpHO3HUX HEMONIKIB: 3HAYHA KUIBKICTh JEKIApaTHBHUX
MOJIOKEHb, HEY3TO/PKEHICTh, a IHOAL 1 TIPsIMi CYNIePEYHOCTI, BIICYTHICTh €(pEeKTUBHHUX
MeXaHI3MiB peai3allii HOpMaTHBHUX BUMOT, KOHKYPEHIIisl HOpM YMHHHUX 3aKOHIB Ta
IHIIMX HOPMaTHBHO-NIPaBOBHX akTiB [11, c. 168]. Be3cymHiBHO, Besnka KilnbKicTh 3a-
KOHOJIABYMX aKTiB y chepi aJbTepHATUBHOT eHEPTEeTUKN Ma€ CTPATEriuyHO TIaHyBaIb-
HUH XapakTep Ha CepeTHhOCTPOKOBY UM JOBTOCTPOKOBY TEPCIIEKTHBY, JETEPMIiHYETh-
Csl IMLIE IeKIapyBaHHsM 3aBIaHb Ta Lilel 0e3 BU3HAYeHHs IHCTUTYLIHHO-TIPaBOBOTO,
(yHKIIIOHATBHO-IIPABOBOTO Ta EKOHOMIKO-TIPAaBOBOIO MEXaHi3My ix peaisarii, HeBpe-
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I'YIbOBaHICTh BUKOPHCTAHHS BCIX allbTEPHATHBHUX BUIB TalvBa, a MPEBATIOBAHHS
IIPaBOBOI'O PETYJIIOBAHHS BUKOPUCTAHHS COHSYHOI Ta BITPOBOI €HEPreTHKH TOLIO.

3 iHmoro OOKy, Taka JUHAMIYHICTh €KOJIOTIYHOTO 3aKOHOAABCTBA, B TOMY YHUCII
y cdepi albTepHATUBHOT EHEPIreTHKH, MOXE CBITUUTH MPO aKTyaJbHICTh HOTrO ajar-
Tarii 10 pearbHUX YMOB Ta TEHICHIIH peati3allil CyCiIbHAX BIAHOCHH Y IIii ramy3i
BHACIiTOK Hee()EKTUBHOCTI 3/11HCHEHHS TPABOBHX, EKOHOMIUHHUX Ta OpraHi3alliiHUX
3aXO[iB II0JI0 PO3BUTKY aJbTEepHATUBHOI EHEPreTHKH B YKpaiHi. [lormomooTs npo-
[IECH TIePETIsAy Ta OHOBJIEHHS €KOJIOTIYHOTO 3aKOHO/IAaBCTBA Y JIOCHIKYBaHiH cde-
pi HEOOXigHICTh iHTErpamii yKpaiHCbKOTO €HEprOpHHKY B €BPOICHCHKI €HEpreTHYHi
PHHKH, aJanTaiis J0 HOBUX BHKIIMKIB Ta 3arp03 EHEPTOCEKTOPY Ta 3MiHa TII00AILHUX
TEHJICHITI PO3BUTKY BiIHOBIIOBAJIEHOI CHEPTETHKH.

st mpukinazy, HeAi€BICTh Ta Hee(DEKTUBHICTh MEXAaHI3ZMY «3€JIECHOTO» Tapudy B
VYkpaiHi, HeBUKOHAHHS JIep>KaBOr0 000B’SI3Ky B 0C001 AepkaBHOTO mianpuemctsa «I a-
PaHTOBaHUIA MMOKYTIEIh)» IIOJI0 BUIJIAT BUPOOHUKAM eJIEKTPOSHEPTil 3a UM Tapudom
BHACIIIIOK CTPIMKOTO 3pOCTaHHs 00CSTiB BUPOOHULITBA €NEKTPOCHEPTil 3 BiAHOBIIO-
BAJIBHUX JDKEPEN CIIOHYKAIIO YPsJ NEeperiTHYyTH MEXaHi3MH JIEPKaBHOTO CTUMYIIIO-
BaHHS TaKOTO BUPOOHHUIITBA Ta alpoOyBaTH HOBI MEXaHI3MH BiIITOBITHO 10 TPAKTHKH
€BPOTEHCHKUX KpPaiH.

3 ypaxyBaHHSIM 3a3HaU€HOT0, @ TAKOXK ITOTPEON KOMIUIEKCHOTO CTPATETi4HOrO T11a-
HYBaHHsI BUKOPHCTAHHs aJIbTEPHATUBHOT €HEPIeTUKU Ha MIEPCHEKTUBY, Ypsia YKpaiHu
3arBepauB HarlioHanpHHI TUTaH JIiH 3 BiTHOBIIOBAHOI €HEPreTHKY Ha repion g0 2030
POKYy Ta IJIaH 3axo/iB 3 foro BukonanHs Bix 13.08.2024 p. [12]. Cepen HOBEN 1ILOTO
MIPaBOBOTO JTOKYMEHTY CIiJl BiJ3HAYNTH CTpoOy 3arpoBaKEHHS JI€BOTO Ta HOBOTO
Ui YKpaiHu MeXaHi3My JIepKaBHOTO CTUMYJIIOBaHHS BUPOOHHWIITBA €JIEKTPOCHEPTii
3 BiJJTHOBIIIOBAIBHUX JKEPENl — TapaHTii MOXOMKEHHS SJIEKTPUYHOI eHeprii (3aMiCTh
«3eNeHOTO» Tapudy Ta MOPSJ i3 IHIIMMHA 3aX0laMU - MOJEIIII0 PUHKOBOI TIpeMii Ta
MeXaHi3My CaMOBHUPOOHUIITBA) 3 OIVISITy Ha MaiiOyTHE 3aIipoBa’KEHHs CHCTEMH Pery-
JIIOBAaHHSI BUKHUJIIB ByIIelto Ha kopzoHi 3 €C (CBAM).

ITinkpecnumo, mo edekTrBHA peaizaris okpeciennx €3K crpaTeriynux 3aBnaHb
Oyze HeCIpOMOXHOIO 0e3 3abe3neueHHs Ii€BOr0 OpraHi3amiiHo-IpaBOBOr0 MEXaHi3-
MY €KOJIOTIYHOTO YIpaBIiHHSA, SIKHH Tependadae, OKpiM (yHKIIOHAILHOI CKIIAI0BOI,
TaKOX TOTY)KHY 1HCTUTYIIHHY CIIPOMOXKHICTh OpPTaHiB Jep>KaBHOI BIIAJHN Ta OPTaHiB
MICIIEBOTO CaMOBPSAYBAHHS 3 YiTKO BH3HAUEHMM KOJIOM KommereHuii. OcoOmuBoro
3HaueHHs HaOyBa€ y3ro/DKEHHS JIISUTbHOCTI OPTaHiB €KOJIOTIYHOTO YIIPaBIiHHS, X KO-
MYHIKAIIfO Ta B3a€MOJIITO0 13 IHIIMMH OpTaHaMHU JeP>KaBHOI BIaIH.

[IpunarigHo, KpiM TOro, HaroJIOCUTH Ha cTBopeHHi y 2020 p. MixkBigomuoi po-
00401 TpyIK 3 MUTaHb KOOPJMHALIIT IMOIOJAHHS HACIAKIB 3MIHU KIIIMaTy B paMKax
iHiniaTuBu €Bponeiicpkoi Komicii «EBponeichbkuil 3eeHnit Kypey, K THMYacOBUN
KOHCYNIBTaTUBHO-A0paauuii opran Ypsay Ykpainu [13], skuil cKi1agaeThest i3 BULIMX
nocanoBux ocid Kadinery MinicTpiB Ykpainu, KepiBHHKIB MPODiTbHUX MIHICTEPCTB,
npencraBaukiB PHBO Ta im.

BucHoBku i npono3unii. Takum ynHOM, peaitizawist B YKpaiHi KJIFOYOBUX MOJI0KEHb
€3K kpi3b Npu3My CTUMYJTFOBAHHS BUKOPUCTAHHS BiJIHOBIIIOBAJILHUX JIKEPEIT CHEPrii Mae
KOMIUTEKCHHH IPABOBUH XapaKTep Ta MOTPeOye PITyIrX il JepKaBH OO0 Y3TOMKCHHS
3aKOHOZIABYOI 0a3u y il cdepi He HUIIXOM OE3CUCTEMHOIO Ta Xa0THYHOTO MIEPEHECEHHS
€BPOTICHCHKIX MMPABOBHX CTAHIAPTIB y HAIliOHAJIBHE EKOJIOTIYHE Ta SHEepreTUYHEe 3aKo-
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HOJIaBCTBO, a, MEPEyCiM, peOpMyBaHHS BiJTOBIJHOTO 3aKOHOIABCTBA YKpaiHU BiJIIO-
BiZIHO JI0 Cy9aCHMX BHKJIMKIB HAIIO1 JIepKaBH, PEallbHOTO CTaHy peasti3alii CyCHijIbHUX
BIIHOCHH y c(epi abTepHaTHBHOI EHEPreTHKH, SIKi XapakTepHi 1uisi YKkpaiHu B yMOBax
€KOHOMIYHOI KPU3H, PyHHYBaHHSI eHEPTETHYHOTO CEKTOPY BHACIIIOK BOCHHHUX JIii Ta TO-
TOBHOCTI JIEpKaBH 1 CyCIUTHCTBA OE3IPEIeICHTHO BiJIMOBIIATHCS BiJl BAKOPUCTAHHS Tpa-
JWILIHNX BH/IIB TIAJIFBA HA KOPUCTH BiTHOBITFOBAIBHUX JHKEPEI CHEPT .

Crnucok BUKOPUCTAHOI JiTepaTypu:

1.

12.

13.

VYroa mpo acormiariro Mi>k YKpaiHoro, 3 ojiHi€l cTopoHH, Ta €Bponeiicbkum Cor3oMm,
€BpOIEHCHKUM CITIBTOBAPUCTBOM 3 aTOMHOT €HEprii i IXHIMU JiepKaBaMU-YJICHAMH, 3
1HILIOT CTOPOHM: MIXXHAPOAHUHM TOKYMEHT Bix 27.06.2014 p. Ne 984 011. Odiuiitnuit
BicHUK Ykpainu. 2014. Ne 75. Tom 1. Crop. 83. Cr. 2125.
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Xapkis : TOB «O6epir», 2019. 336 c.
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Vkpaina Ta €BponeichKuii 3eeHni Kypc : pid. MOHITOpHHL. 3BiT, 2022 p. / DiXi
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2023.912c.

ITpo ocHoOBHI 3acaau Aep>kaBHOI KIIMAaTUYHOI MOJITUKH: IPOEKT 3aKOHY

Bix 31.05.2024 p. Ne 11310. URL: https://itd.rada.gov.ua/billlnfo/Bills/
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SOME LEGAL ASPECTS OF THE IMPLEMENTATION OF THE
EUROPEAN GREEN DEAL IN THE CONTEXT OF THE TRANSITION TO
THE USE OF RENEWABLE ENERGY SOURCES IN UKRAINE

Summary

The article is devoted to the study of the legal aspects of the European Green
Deal implementation in Ukraine, in particular in the context of the energy sector
transformation the by increasing the share of renewable energy sources. There have
been examined the key trends in the legal development of renewable energy and
determines the environmental challenges caused by climate change and other negative
factors affecting the environment, as well as analyzes the potential possibilities of
adapting national environmental legislation to European legal standards in the field of
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renewable energy use. The author emphasizes the economic, social and environmental
benefits of achieving the goals of the European Green Deal on the way to ensuring the
sustainable development of Ukraine, calling for the creation of a clear and coherent
system of legislation dedicated to the legal regulation of renewable energy in Ukraine.
The results of the study points the urgency of creating an effective legal framework
for the economy green transformation and the adaptation of energy and environmental
policies to European requirements and standards.

In the context of modern global environmental problems related to climate
change, excessive pollution of atmospheric air, water and forest ecosystems, soil
degradation as a result of both increasing anthropogenic load on natural resources
and due to the development of objective laws of nature, one of the key priorities
European environmental policy outlined the transition to the principles of sustainable
development, which, in turn, generated the need to search for optimal mechanisms and
concepts for ensuring such a transition.

The European Green Course, adopted by the EU in 2019, is an ambitious and
progressive strategy for the transformation of the European continent into a climate-
neutral one by 2050. As a comprehensive conceptual package of legislative initiatives,
to achieve this goal, the European Green Course includes not only the reduction of
greenhouse gas emissions into the atmosphere, but also a significant increase in the
share of renewable energy sources, an increase in the energy efficiency of European
countries, and the integration of the energy markets of individual countries with the
EU energy market. For Ukraine, the issue of implementing a policy of sustainable
development by transitioning to the use of renewable energy sources is not only part
of its European integration obligations, but also a time-tested necessity, taking into
account the state of the country’s energy sector both during the war period and in the
context of the post-war reconstruction of our country.

Keywords: state environmental policy; European Green Deal; renewable energy
sources; alternative energy; climate change; environmental legislation.
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BU3HAUEHHS ITIPABOBOI ITPUPOIM ITPOTAJINH Y 3AKOHOIABCTBI:
POJIb 1 3BHAYEHHSA JJIS EGEKTUBHOCTI BUBYEHHSA IbOTI'O SABUIIA

CraTta npucBAYeHa OISy AOKTPHHAIBHUX y4Y€Hb MPO MPAaBOBY MPUPOAY MPO-
TaJliH y 3aKOHOMABCTBI, HA IMIJCTaBi SKOTO KOHCTATy€ThCS, IO HE KOKHE HAyKOBE
JOCTIKeHHSI BU3HAYA€ POJIb 1 3HAYEHHSI MPOTAJMH B CHCTEMi MPaBOBUX SBHII, LI0
YCKJIaJHIO€E MpoLec KiIacudikarii NpaBoBUX AyMOK 3 JaHOTO NPUBOAY. 30KpeMa, aB-
TOpKa CTaTTi MEPEKOHYE, MO YiTKa BU3HAUEHICTh JOCIHITHUKIB MIOJ0 «aHOMAaJbHOC-
Ti», KHOPMAJILHOCTI», «IIPUTAMaHHOCTI» IPOTAJIUH Y 3aKOHOJABCTBI UM 1X «HEraTHB-
HUI» 91 «IIO3UTUBHHID), «CTUMYIIOIOUUI» XapakTep € CyOCTaHINEI0 ISl BU3HAYCHHSI
SIKOCTI Ta BIACTHBOCTEH I[HOTO SBHUIIIA MPABOBOI JIMCHOCTI. 3 OISy Ha MOTPedy y
KaTerOpPUYHUX BHCHOBKAX 3 OKPECJCHOrO MUTAaHHS B pOOOTI HABOASATHCS aBTOPCHKI
MIpKyBaHHsI Ta IiJICTaBU JJIsl TAKUX Te3. [Ipy IbOMyY € HaroJsIraHHs Ha aIeKBaTHOMY
BUKOPUCTAHHI TEPMiHIB 1 IIOHATb, SKi, SIK HATOJIOIIEHO B CTAaTTi, B IOPUIANYHHUX JTOCIHTi-
JOKEHHSIX BUKOPHUCTOBYIOTBCS JIOBITBHO, CTBOPIOIOYM TUM CaMHMM JOAATKOBI (hakTopu
CKJIaTHOCTI BUBUCHHS HA3BaHOT ITPaBOBOT MpoOIeMH. Y BUCHOBKaX BHOKPEMIICHO TaKy
KOPEJISILII0: «yCYHEHHs» IPOTajluH y 3aKOHOAABCTBI € LIBHIKUM CIIOCOOOM BIUIMBY
Ha MPOTaJIMHY Y 3aKOHOJIABCTBI Ta 3/1IHCHIOETHCS TPABO3aCTOCOBHUKOM; «JOTAETHCS»
IporajfHa y 3aKOHOJABCTBI JIMIIE B PE3yJbTaTi 3aKOHOTBOPUYOi POOOTH 3aKOHOIAB-
[IeM; «3allOBHEHHSD) MPOTAJNH y 3aKOHOJABCTBI OXOIUTIOE JIBI Ha3BaHI Kareropii sk
OLIBII IIUPIIE TOHSTTSI.

KoarouoBi ciioBa: ananorist, nporajivHy y 3aKOHOJIABCTBI, 3aIIOBHEHHSI IIPOTaJIUH,
YCYHEHHS IPOTaJIMH, OI0JaHHs POrajliH, IPaB03acTOCYBaHHs, IPABOTBOPYICTb.

IMocranoBka mpodemu. « Sk 61 geTanbHO 1 T0OPOCOBICHO He OYB po3polIIeHMH
KpUMIHAJIBHUH MPOLIeCyaTbHIH 3aKOH, BiH 00’ €KTHBHO HECTIPOMOXKHUI YHOPMYBAaTH
BCi 03 BUKJIIOUEHHS! BUIIA/IKH, SIKI MOXKYTb a00 OyIyTh BUHHKATH B CYIOBii Ta ciiguiil
MPaKTHI. AHAOTIS 3aKOHY € 3ac000M 3allOBHEHHS MTPOTAJIHH y 3aKOHI Ta 3HAXOIUTh
CBOE 3aCTOCYBAHHS y Pi3HUX rally3sX IpaBa. 3a CBOEIO IPABOBOIO MPUPOIOIO AaHAJIOT IS
3aKOHY Y KpUMiHAJIbHOMY IIPOBAKEHHI — T€ caMe SBHLIC, IO 1 B IHIIMX Taiy3ax
npasa, 3 TAMH OCOOIMBOCTSIMH, SIKi TIOB’sI3aHi 13 3a]ja4aMi KPUMIHAJILHOTO TPOIECY»
- CTBEPIUKYETHCS y poboTi ipodecopa M. M. I'pomsuncekoro 1948 poxky [1, c. 3, 5].

HaBenenuii BITYM3HIHUN HAyKOBUI JOPOOOK 3aJMILAETHCS aKTyaJlbHUM 1 3apas,

© H. JI. Apoznosuy, 2024
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OCKIJIbKY TIPOTAJIMHY Y 3aKOHOJIABCTBI — 11e 00’ €KTUBHE 1 3aKOHOMIpHE SIBUILE TIPaBO-
BO1 JIMCHOCTI, SIK€ CYNPOBOKY€E MPABO 1 IpUTaMaHHE Oyab-sIKiii TpaBOBii cucTeMi
MPOTSATOM BCHOTO HOTO iCTOPUYHOTO PO3BUTKY. BomHOUac icropuunuii xia moxiit cyr-
TEBO BIUTMBAE Ta MOXKE OOYMOBIIIOBATH Pi3HY SIKICTh 3aKOHOIABCTBA, 1[0 B CBOIO YEPrY,
MTOTEHIIHO 301IBIITY€ KiITBKICTh BUITAJKIB BUSBICHHS 3aKOHO/IABUMX ITPOTAIINH Ta, 5K
HACJIiI0K, MiIBUIIYE BiJICOTOK MOTpeOU y 3aCTOCYBaHHI aHaNoTii 3akoHy. Hapasi ams
VYKpaiHu 3aNuIIaeTbesl aKTyaIbHUM MTUTaHHS €(PeKTUBHOCTI Ta ONTHMI3allii 3aKOHO-
JIABCTBA SIK y 3B sI3KY 13 peopMariiitHuMu iporiecaMyl CTAaHOBJICHHSI Cy4acHO1 yKpaiH-
CBKOT IEP’KaBHOCTI, TaK 1 3 OIVISILy HA eKCTpeMasbHi YMOBH BOEHHOTO yacy. 30Kpema,
TaKa TeHJICHIIs MiTBEPUKYEThCS NPUHHSTTAM 24 cepriast 2023 poky 3akoHy YKpaiHu
«IIpo mpaBOTBOPYY HiSUTBHICTEY, B IKOMY HOPMaTHBHO BiI0OpaskeHO 37100yTKH I0pH-
JUYHOT TEOPETHYHOI TOKTPUHH II0J0 TPOLIECY NPABOTBOPECHHSI.

OKpiM KOHCTATOBAHOTO «II03aiCTOPUYHOTO» XapaKTepy MPOTalliH y 3aKOHOJaB-
CTBI Ta iX mIoOami3My 3 OISy Ha iCHYBaHHS LHOTO SIBUINA B OyIb-iKiil MpaBOBil
CUCTEMI, CIIiJ] BiJI3HAYMTH, M0 JOKTPUHAIIbHI KOHIIEMIII BUBYCHHS I[LOTO THTAHHS
PI3HATBCS CBOIMM MonisgamMu. | 30Kkpema BITUM3HSHA TUIEsa HAYKOBIIIB 3acCBiquuiia
ICHYBaHHS LIMPOKOTO CHEKTPY MOMVISIIiB Ha BU3HAUYEHHS IPHUYUH ICHYBaHHS [IPOTAJINH,
cHoco0iB 1X YCYHEHHs, MTOI0JaHHs YU MPOTHIiT HUM, PO3POOKM MEXaHi3MiB 11010 Ha-
CIIIJIKIB TOIIIO.

AHaJTI3 ocTaHHIX JoCTiIKeHb i mybmikaniii. Hampukiami XIX Ta B meprriit mo-
J0BUHI XX CTOJNITH A0 BHBYCHHS 00 €KTHBHUX 3aKOHOMIpPHOCTEH iCHYBaHHS IIpora-
JIUH Y 3aKOHOJABCTBI Ta aHajorii 3akoHy 3Bepranucs €. B. BacbkoBchbkuii, M. M.
Kopkysos, I1. I. JTio6nincekuit, C. A. Mypowmiies, J1. 1. Ierpaxunpkuii, B. ®. Tapa-
HOBchKUH, |. S1. ®oitannpkuii, I. ®. Llepmienesuy Ta iH.

30epiraroun yKpaiHO-IIEHTPUYHUHE MiJXiJ, TOOTO i3 ypaXyBaHHSM E€THIYHHX (ak-
TOpIB PO3BHUTKY Ta (PyHKITIOHYBaHHA IpaBa Ha YKPATHCHKUX 3eMIISX, X04a 1 3 TOYKU
30py 3arajJbHOTCOPETHYHHUX HAyK, IPOBOJUB CBOI JOCIIKEHHS 3 MUTaHb NPOTAJIUH Y
BiTYM3HsIHOMY 3akoHOmaBcTBi [1. O. Henbaiino.

Lle cTano npuKIagoM Ui CydyacHUX BYEHUX OyTH NPOBIIHUKAMHU YKPATHCHKOI Ipa-
BOBOI JYMKH, SIKa Ma€ YiTKO BHpPaKe€HI OCOOIMBOCTI, B TOMY YHCIi 3 BUKOPHCTaHHSIM
YKpalHChKOT HAYKOBOT CIIa IIIMHU y BUPIIICHH] aKTyaJIbHUX MPOOJIeM IPaB0o3acTOCyBaH-
HS Ta MiZBUILEHHS IKOCTI 3aKOHOIABCTBA. A came, 3aca/ii IPaB03acTOCOBHOIO IIPOLIECY,
BKJIFOYAIOuH MPpoOJIeMaTHKy NPOTajMH y 3aKOHOAACTBI gociukytoTs C. B. BoOpoBHuK,
5. M. Bpaiinin, O. B. Kosnoroga, JI. A. Jlyus, H. M. Onimienko, H. M. [Tapxomenko, IT.
M. Pa6inoBuy, O. ®. Ckakys, C. B. lepuyk, 1O. C. lllemmrydenko Ta iH.

Meta crarti. CyyacHa mHpoOKa najxiTpa HayKOBUX PO3poOOK BioOpakae HU3b-
KWl PIBEHb €JIHOCTI MONISAIIB Ta MiAXOMIB, 110 O0OYMOBJIIOE HEOOXITHICTh AKTUBHOTO
[OAAJIBILIOTO MIOIIYKY, TOMY aBTOPKa CTaBUTh 33 METY B MEXax JaHOI CTATTi 3M1HCHUTH
aHaJIi3 iCHYI0UMX MOTJISAIB Ha MPaBOBY MPUPOLY Ta IPUYMHU ICHYBaHHSI YU 00yMOBIIE-
HOCTI ITPOTaJIMH Y HalliOHAJbHOMY 3aKOHOAABCTB1, 0COOIMBOCTI iX TIPOSIBY Y BITUH3HSI-
Hil MPaBOBINA CHCTEMI, a TAKO)K BCTAHOBUTH 3MIiCT BUKOPHCTOBYBAHUX JIOCIIiTHUKAMHU
KaTeropii 1 MOHATH 3 MPUBOJY MPOTallMH y 3aKOHOAABCTBI Ta OCHOBHOTO 1HCTPYMEHTY
X yCyHEeHHs — aHaJIOTii 3aKOHY.

Buxnan ocHoBHoro marepiany. Hacamnepen 3Beprae Ha ceOe yBary HMUTaHHS
Ipo Te, L0 B HAYKOBiH JiTepaTypi KOHCTATYeThCs (PaKT iCHYBaHHS MPOTAJIHH Y 3aKO-
Hoxascti. Tak, FO. B. Tonuap ctBep/kye, 10 B )KOIHIN KpaiHi CBITY HE iCHY€E Ta He
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MOJKE ICHYBATH «iJicaIbHOT0» 3aKOHOABCTBa Oe3 mporaiux [2, ¢. 36-37].

OpHaK UM CHUTBHICTB TyMOK B JOKTPUHI 3 OKPECICHOTO MUTaHHS 00MEXYEThCS.

O. M. Bannypxka, O. M. Tonosko, O. C. Ilepenepiii BKa3yioTb, 0 y 3B 3Ky 3
MPUPOIHUM BiJICTABAHHSM IOPUIUYHOI HAYKHU 1 FOPUIMYHOT MPAKTUKH BiJl KUTBKICHOTO
Ta SIKICHOTO PO3BUTKY CYCHUIBHUX BiJIHOCHH BiOyBaeTbcs (hOPMYBaHHS TaKUX TPYTI 1
c¢ep nux couiaabHUX 3B’ A3KiB, 1110 TPABOBI HOPMHU OXONUTH HE BCTUTatOTh. Taki cuty-
aii JaroTh MiJicTaBy Uit GOPMYITIOBAHHS MMOHATTS «IIPOTaIUHU y nipaBi». [Iporannna
y mpaBi — I1e BiACYTHICTh HOPM IIpaBa (YU iXHIX YaCTHH), IO PETYyITIOIOTh KOHKPETHI
CYCHUIBHI BiIHOCHHH, B TOMY BUIIJIKY, SIKIIIO BOHH MiUIATal0Th chepi mpaBoBOro pe-
rymoBaHs. HaiiehekTHBHIIMM criocoOOM YCYHEHHS TPOTaJIMH Y MpaBi, HA JTyMKY
LUX AOCHIJHUKIB, € BUIAHHS KOMIETEHTHUM OPTaHOM IIPaBOBUX HOPM, SIKUX Opakye.
Ane Takuii NIISX HE 3aBKAM MPUAHATHUM, TOMY IO BiH JJOCHTh CKJIAJTHUI 1 3aliMae
BEJIMKUHN MPOMIKOK 4Yacy. Beck mepion icHyBaHHs IPOTaJIMH y TpaBi Moxe OyTH J0-
CUTh TPUBAIUM. BiH MOke 3aiiMaTH KilbKa MICSIIiB, a iIHOAI ¥ KiJTbKa POKIB (IECATKIB
POKiB). Y 3B’A3KY 3 LIMM, IOPUCTAMU-BUYCHUMH 1 IOPUCTAMU-TIPAKTUKAME OyJIH BHPO-
OJ1eH1 i1e0IIoris Ta MPUHOMU MOIOJIAHHS MPOTATIMH Y ITPaBi, OHHUM 13 IKUX Ha3HBAIOTh
AHAJIOTII0 3aKOHY TOOTO 3aCTOCYBaHHS AJISI BPEI'YJIIOBAHHS «IIPOTaJbHUX» BIIHOCHH
3aKOHY, SIKUH PETyItoe aHanoriyni (O1m3bpKi 3a 3MicToM) BitHOCHHH [3, c. 258].

BonHouac nmpu xapakTeprCTHIl IPUYXH iICHYBaHHS TIPOTAJIUH Y 3aKOHOIABCTBI 111
rpylia BUEHUX HE BJA€THCS A0 OLIHKU MPaBOBOI NPUPOAM LBOTO SIBUILA, BIACYTHS iX
XapaKTEePUCTHKA CyTi MPOTaJHH 3 TOUKU 30Dy, UM 1€ HEraTUBHE, HEBiIBOPOTHE, HOP-
MaJIbHE UM aHOMaJIbHE SIBUIIE JUIs TIPAaBOBOI JilicHOCTI. HaTtoMicTh OlliHKa mporaiuH
Y 3aKOHOJABCTBI 3a TAKUMHU IIapaMEeTPaMHU € BaXKJIMBOIO [UIsl BCTAHOBJICHHS PO3YMIHHS
{ioro mpaBoBOi MPUPOIH 3 METOIO MOANBLION0 BUBYCHHS 3aKOHOMIPHOCTEH.

Irmi nocnigauku M. B. LBik, O. B. [letpumus, JI. B. ABpaMeHKO HEIBO3HAYHO
BHCJIOBJIOIOTH T€3Y PO Te, 110 MEPBICHI IPOTATNHI 3yMOBJIEH] THM, 10 3aKOHOIaBEIIb
HE BpaxyBaB Yy (JOPMYJIIOBaHHSX HOPMATUBHHX aKTiB BCIO 0araTOMaHITHICTb KUTTEBHX
CUTYaIlli}, SIKi BAMaraloTh MPaBOBOTO peryaroBaHHs. Lle Moxke TpanuThcs Takoxk depes
MPOPaxyHKH, AOMYIIeH] IpH PO3pOOICHHI 3aKOHY, Y BUKOPHCTAaHHI MPHIOMIB IOpH-
JuHOI TexHiku. HacTymHi nporanuau 3’ SBISIOTECS 00’ €KTUBHO BHACIIIOK MOCTIM-
HOT'O PO3BUTKY CYCIUIBHHX BiJIHOCHH, BAHMKHEHHS HOBHX JKUTTEBUX CHUTYallil, SKi
He MorTH OyTH 3a3/1ajerifp nepeadadeHi 3akonoaaBeM. OCKUTbKH 30BCIM YHUKHYTH
MPOTaJMH HEMOKIJIMBO, TOOTO MPOTAIMHA € HOPMaJbHUM SIBUILEM Y MPaBi, TO CIiJ
3HAWTH 3aCO0M TX ONEPATUBHOTO 3alIOBHEHHS (YCYHEHHS UM TOI0JIaHHs ). CIMHUM 3a-
c0o00OM 3aITOBHEHHS MPOTAJIMH € TIPABOTBOpYA AISUTHHICTE AepKaBHUX opraHiB. OmgHak
SKIIO MPOTAJMHY BHUSBICHO B MPOLECI MPaBO3aCTOCYBaHHs, TO IIBUAKE MPUAHATTS
HEOOX1THMX MPaBOBUX HOPM HE 3aBKAM MOXKIIMBE, TOMY PAaBO3aCTOCOBHI OpTaHH BU-
KOPHCTOBYIOTH OTICPAaTHUBHI 3aCO0M 3allOBHCHHS IMPOTAJIUH 3 METOIO BHPIMICHHS KOH-
KpETHO{ IOPHINYHOI CIIpaBH, IKUMH, 30KpeMa € aHajoris 3akonHy [4, c. 416-417].

TakuM YMHOM, BKa3aHa IpyIlia aBTOPIiB HAJIAE€ YITKY XapaKTePUCTUKY TPOTanHaM
Y 3aKOHOZIaBCTBi, XapaKTEPU3YIOUH IIe SIBUIIC K HOPMaJbHE 1 MpUTaMaHHE MTPaBOBii
CHCTEMi B CHITy PI3HHX MPHYHH.

Hagenene nepexoHye, 1110 BUCIIOBICHHS OIL[IHKH MPaBOBOI MPUPOAN TPOTAIUH Yy
3aKOHOJABCTBI € BKpail Ba)XJIMBUM, OCKUIBKH € BUXIAHUM IIOJIOKEHHSIM Y BHBYCHHI
3aKOHOMIPHOCTEH BIUIMBY Ha L€ SIBUIIE. 3a BiICYTHOCTI HOTO OLIIHKU BTPaYaloThCs Ha-
CTYITHI BEKTOPH JIOCIII/PKEHHS [TPOTaJIiH y 3aKOHOJIABCTRI. TaK, SIKIIO SBHIIE TO3UTHB-
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HE, TO HEOOX1IHO BUBYATH MTUTAHHS [P0 3aJyUYCHHS HOTO0 KOPUCHUX BIACTUBOCTEHU 710
chepu IpaBOBOTO PETYIIOBAaHHS; SKIO HETATHBHE — TO CJIiJl MipKyBaTH PO HEHUTpa-
J3aI(it0 HOro MIKiNTMBUX BIUIMBIB; SKIO K SIBUIIE € HEBIIBOPOTHUM 1 00’ €KTUBHUM

— TO BapTO BUBYATH HOTO BILUIMB Ta (HAKTOPH, IKUIMUA MOXKHA YIIPABIISITH TOLIO.

3a Takux 00CTaBHH, i aBTOPKa CTATTi 3000B’s73aHa BUCIIOBUTH aBTOPChKE OAYCHHS
3 naHoro nutaHHA. [lporasnHu y 3aKOHOAABCTBI — Lie 00 €KTHBHE SIBUIIE MPAaBOBOT
JUHCHOCTI, 3aKOHOMIPHOCTI SIKOTO Mi/IISIraloTh BUBUYEHHIO. [Ipu 11bOMY BapTO YHUKATH
pO3yMiHHS HOro sik HeraTuBHOTO. [IporaimHu y 3aKOHONABCTBI € (PaKTOM, MTOKa3HU-
KOM HOPMH JIJIs TPaBOBOT CUCTEMH, OCKUTBKH, SIK MTOTOKY€ETHCS O1IBINICTh HAYKOBIIIB,
BOHH € aTprOyTOM, IPUTAMaHHUM Oy/Ib-SIKOMY 3aKOHOJIABCTBY.

[lepexoHTUBICTh HAaBEJCHUX TBEPIKEHb NMOCHIIIOETHCS ICHYBaHHSM B HAyKOBIH
JiTepaTypi HaCTYMHUX MipKyBaHb. 3okpema, H. M. Kpecroscrka, JI. I. MarBeesa, 5.
O. Tunpka, H. B. Aramanosa, H. b. Apabaku BKa3yroTh, 1110 TOOIAHHS IPOTaJIUH
y TIpaBi 3/MIHCHIOETHCS B MPOIEC TPABO3aCTOCOBYOI AisUTBHOCTI 1 TIOB’3aHO TiNBKH 3
KOHKPETHOIO XUTTEBOIO CHUTYaIli€to [5, c. 141].

A TakoX CIIijl 3a3HAYUTH TBEP/DKCHHS BiKe 3rajyBaHoro rnpodecopa M. M. I'po-
JIBUHCHKOTO, SIKUH BU3HAYAB, 0 aHAJIOTiS 3aKOHY Ma€ MICIIe TOIi, KOJIM TIPSIMHH 3aKOH
BIJICYTHIH. A cama aHaJIOTisl 3aKOHY Ma€ Miclie y BUIaaKaX, KOJH BiJICyTHS HOpMa B
3aKOHi, sIKa MPSIMO BiJIIOBiae Ha mopylieHe (iHilidoBaHe) nuTaHHs. Tofl CyJ BUKO-
pHUCTOBY€ TOAIOHY HOPMY, TOOTO HOPMY, sIKa MAKCHMaJIbHO PETIIAMEHTY€E TaKy CUTya-
miro [1, ¢. 5, 7].

3 omIsiy Ha 1€ OYEBHIHUM € MOJIOKEHHSI, 10 MPOTATMHNA Y 3aKOHOJABCTBI — I1e
CUTyaTHWBHE MMUTaHHS, MAPKEPOM SIKOTO € MPaBO3aCTOCOBHA MPAKTHKA, TOOTO KOHKPET-
Ha KUTTEBA CUTYaLlisl, IKa NOTpedye I0pUANIHOT OlliHKH. TOMy aBTOpKa Bi3Ha4ae 11
OJIHY SIKICTbh SIBUILA TPOTAJIMH Y 3aKOHO/IABCTBI — CHTYaTUBHICTb BHIAKY, SIKHI BUHHK
HernependadyBaHo, HOro BUPIMICHO Y JaHOMY KOHKPETHOMY KpHUMiHAJIBHOMY IpOBa-
JDKEHHI 1 IPU IbOMY BiJCYTHI 00 €KTHBHI JJaHi, 10 B Mail0yTHLOMY TaKUH e BUIIAI0K
i Taka ) orpeda y 3aCTOCYBaHHI aHAJIOTYHOT HOPMHU BUHUKHE B UueproBuii pas (y pasi
ITOBTOPHOTO BUHUKHEHHS 00CTaBUHH KPUMIiHAJIBHOTO TIPOBAKEHHS BCE OJTHO OYyIyTh
PI3HUTHCS 3 IONEPEIHIM BUIIAIKOM).

TakuM 4MHOM, MPOTAJIMHU Y 3aKOHOJABCTBI HE BUHUKAIOTH cami 1Mo co0i, BOHH
MIPOSIBIIAIOTHCS B XOI1 peatizarii HopM mpasa. [1pu mboMy aBTOp BHCIIOBITIOE TE3Y TIPO
T€, IO MPOTAJIMHA MArOTh OJHOPA30BHH XapakTep W Mmicisl MpaBoBOi peakiii Ha Hel
(To/oTaHHS YU YCYHEHHS) Taka IMporajiHa BHuepraia cede sik mpaBoBa mpoodiiema.

3a3HayueHe TaKoXK KOPEIIoe 3 HEOAHOPA30BO 3ralyBaHUMH MOJIOKEHHSAMH TIPO Te,
IO MPOTAJIMHHU y 3aKOHOJABCTBI MpUTaMaHHI Oyab-iKii mpaBoBid cuctemi. | mume
yactoTa ab0 KiJbKICTh MPOSBICHUX MPOTAINH, SIKi MOTPeOyIOTh PaBOBOI peakilii Ha
HUX, MOXKe OyTH MipHJIOM SKOCTI 3aKOHO/IaBCTBA. 3BIJICH i y3TO/KEHICTh HAaBEIEHOTO
i3 TE3010 MPO BiJCYTHICTH MOTPeOM KiacudiKyBaTH MPOTAIMHU Y 3aKOHOJABCTBI Ha
HEeTaTHBHE UM MMO3UTHUBHE SIBUIIC 32 HACIIIKAMH BIUIMBY Ha ITPABOBY CUCTEMY.

HatomicTs ropuandHa JOKTpHHA, B TOMY YHCII B poOOTaxX BKa3aHHUX y CTATTi aB-
TOpIB, HAJIa€ TPOTAJIMHAM Y 3aKOHOJABCTBI OULIBII ITI00AJIBHOTO 3HAYEHHS, Y 3B S3KY
i3 YMM, Ma€ Miclie JIOBUTbHE BUKOPHUCTAHHSI TEPMIiHIB Ta MOHATH 0e3 30epeKeHHs iX
JHCHOTO 3MiCTy, XO04a KOKHE 13 HUX 00yYMOBITIO€ IPUHITUIIOBY Pi3HUIIIO THX IIPOIIECIB,
SIK1 BOHHM TIO3HAYAIOTh.

A came, HIETBCS TIPO «3AMOBHEHHS», «YCYHEHHSD», «IIOJIOJAHHS, KIIPOTUIIION,
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«OOpoTHOY» 13 MPOTaTMHAMU y 3aKOHOAABCTBI. [lepernivueHi MOHATTS € pi3HUMH 32 CYT-
TIO 1 3HAUEHHSIM, BOHU IPUTAMaHHI Pi3HUM IIPABOBUM ITIpoliecam, moTpeda B SKUX BH-
HUKA€E B 3aJIC)KHOCTI BiJl TOTO, sIKa MPaBOBa MPUPO/IA SBUIIA, HA SIKi BOHU CIIPSIMOBAHI.
I 11e TakokK OJIMH 13 apryMEHTIB BUIIEBUKIIAICHUX TBEP/UKCHb Y CTATTI 3 IPUBOJY BaXK-
JIUBOCTI BU3HAYCHHS OIIHKU MPOTAIMH Y 3aKOHOAABCTBI SK IMPABOBOTO SIBHUIIIA.
3araqoM CKENTHYHE CTABJICHHS aBTOPKH JI0 TOro (akTy, IO B IOPUAMYHIN JIiTe-
parypi YHUKAE€ThCSl BUCIIOBIICHHS OI[IHKH JI0 IPABOBOT MPUPOIH MPOTAIHH Y 3aKOHO-
JIAaBCTBI, X04a Oe33armepedyHo BH3HAETHCS 00 €KTHBHICTH iX iCHYBaHHS, IMOPOIKEHE
KOHCTATAI€l0 JOBUIBHOTO BUKOPUCTAHHSI BUCHUMH HaBEJICHUX TEPMiHIB Ta MOHSTH.
B cBoro vepry, Ha3BaHi crioCOOM BIIMBY Ha MPOTaJMHU y 3aKOHONABCTBI mepenoa-
YalOTh Pi3HY €(PEKTUBHICTH: HEBIABOPOTHE 1 00’ €KTUBHE SBHIIE MTPABOBOI MIHCHOCTI
HEMOJKJIMBO «ITOOOPOTH» UM «IIPOTHIISITH» HOMY, aJKe MPOTIMHH Y 3aKOHO/ABCTBI
BUHUKATUMYTh 3HOB 1 3HOB; OJJHAK MOXKJIMBO BHBYATH 3aKOHOMIPHOCTI I[bOTO SIBUINA
Ta aJICKBaTHO HA HUX pearyBaTH. Binrak mnmine mocTdakTyMHe BHUPIIICHHS TUTAHHS
MPOTAJIMH Y 3aKOHOJIABCTBI € peasibHOI0 Ceporo AISITLHOCTI Cy0’ €KTiB mpasa, siKi pi3-
HSTBCS B 3QJIGKHOCTI BiJ TOTO, IKUW CIOCIO BIUIMBY Ha MPOTAIMHU 00UPAETHCSI.

Tak, MOKTpHHA ONEpye TOHATTSIMH «3allOBHEHHS» NPOTAJINH Yy 3aKOHOIABCTBI
(iHOII MarouM Ha yBa3i y3araJbHIOIOUUHM TEPMiH ISl KYCYHEHHS» Ta IIOAOJIAHHS») [4,
c. 416-417].

Oxkpim TOrO, Ha TIOYATKy JaHOI CTAaTTi BXKe HaBoaAwiwcs MipkyBaHHs M. B. LIBik,
O. B. llerpumun, JI. B. ABpamMeHKO 1110710 CYTi IPOTaiH y 3aKOHOJABCTBI, KOJIU IIPH
ILOMY aBTOPH TaKOK PO3MEKOBYBAIH, IO €IMHUM 3aCO00M «3aIIOBHEHHS TPOTaJIUH
€ TIPaBOTBOpYA iSUTHHICTH JIEP’KaBHUX OPTaHIiB, OMHAK SIKIIO NMPOTAIIMHY BUSBICHO B
npolieci MpaBo3acTOCyBaHHs, TO MIBUAKE MPUHHATTS HEOOX1THMX MPAaBOBUX HOPM He
3aBXK/I1 MOYKIIUBE, 1€ 3/IIHCHIOETHCS MTPaBO3aCTOCOBHIUMHU OpraHaMHu.

DaKTHYHO Y IUX TBEPIKEHHSIX OTMOCEPEIKOBAHO MICTUTHCS PO3MEKYBaHHS Ka-
TEropiil BIJIMBY Ha MPOTAJMHU Y 3aKOHOAABCTBI 3a KpUTEpieM cy0’e€KTa 3miiCHEHHS
(IpaBOTBOPYMH OpraH 37aTeH «3aMOBHUTHY MPOTAIMHH y 3aKOHOJABCTBI, a TIpaBo3ac-
TOCOBHHUK — KyCYHYTH»).

MaroTp Micle TyMKH IPO Te, IO caMe «yCYHEHHs» MPOTaIuH Ma€ eIi30uuHIHI
1 OIIHOKpATHUI XapakTep, MPOTe € MBUIKAM CIIOCOOOM BIUIMBY Ha MPOTAIMHY Y 3aKO-
HOJIaBCTBI, AKa 1 MCJIA ii BUPIIIEHHS B KO)KHOMY KOHKPETHOMY BHUITAJIKY 3aJIAIIAETHCS
1 MO)ke OyTH 11Ie TPUBAJIMK Yac, a «J0TAEThCS» JIHUILE B PE3YJbTaTi 3aKOHOTBOPUO] Po-
ootu [3, c. 258].

3 HaBeneHOro BOAYaeThCs OLTBIT OOTPYHTOBAHOIO I BUBAKEHOIO, 3 TOUYKH 30pY
OyKBaJIbHOTO TIyMaueHHsI BKa3aHUX TEPMIHIB 1 MMOHITH, TyMKa PO TE, IO «3allOBHE-
HHSI» TPOTAJIMH Y 3aKOHOJABCTBI € 3arajbHOI0 KaTeropiclo, sika CITiBBIIHOCUTHCA 13
«YCYHEHHSIM» 1 «TIO/IONIaHHSAMY K YaCTHHA 1 I1iJIe, OXOIUTIOI0YH X 00uaBi. HaroMicTh
«YCYHEHHS» 1 «TIOIOJIaHHSD) TIPOTAJIHMH y MPaBi OIHE Bl OJHOTO JOPEYHO PO3PI3HATH
B 3aJIXKHOCTI BiJl Cy0’€KTIiB TpaBa, sKi IX peati3oBYIOTb.

3a3HaueHe HE € HaMaraHHsSM 3HIBETIOBATH ITOTIEPEIHIN HAyKOBHH TOpOOOK, a
JMIIE € MPONO3ULIEI0 ONTUMI3yBaTy MONIAAM Ha MOTpeOy 3MICTOBHO a/IeKBaTHOTO
(CTIiBMIpHOTO) BUKOPUCTAHHS TEPMIHOJIOTII, 1110, B CBOKO YEpry, CTABHOBUTHUME YiTKI
1 KaTeropuyHi MeXIi y MO3HAYCHHI BiIMIHHUX 3a CYTTIO IOPUIUIHHIX MIPOIIECIB Ta Mpa-
BOBHUX SIBHII. B pemiri pemT yrnopsaKyBaHHsI KaTerOpiaJIbHOTO anapary y MUTaHHSX
MPaBOBOT MMPUPOJIN MPOTAJIMH Y 3aKOHOJIABCTBI CTBOPIOE IPYHTOBHY CyOCTaHIIIIO JIJIsI
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e(eKTHBHOTO BUBYCHHS Ta JOCIIHKEHHS IHCTPYMEHTIB a00 MeXaHi3MiB iX 3armoBHe-
HHS, SIKUMH BUCHI-TTPaBO3HABIII HA3WBAIOTh aHAJIOTIIO 3aKOHY, aHAJOTII0 IpaBa, Io-
JEeKyaH - cyOcuiapHe 3aCTOCYBaHHSI HOPM IPaBa, a TAKOXK CyMIKHI MOHATTS — TIIyMa-

YEeHHS! HOPM TIpaBa.

BucnoBku i npono3utii. KoHiieHTpyoun yBary Ha MUTaHHI IPOTAJIH Y 3aKOHO/IAB-
CTBi, B IepeBaskHill OUTBIIOCTI BYEHI BiNOBIIAIOTh HA IUTAHHS, YIM 3yMOBJICHE TaKe sSBH-
ie (0araroMaHiTHICTh KUTTEBUX CUTYAIlil, IPOPaXyHKH y 3MICTi 3aKOHY IPH HOTO CTBO-
peHHi To1110). HaToMiCTh pifiko B HAYKOBHX TOCTIHKCHHSX BH3HAYAETHCS POJTH 1 3HAUCHHS
MPOTAJIMH B CUCTEMI PaBOBHX SIBHILI, TOJI SIK BCTAHOBJICHHS IX IPaBOBOI PUPOAN 3HAYHO
ITIBHIILY€ I[IHHICTH BICHOBKIB y PO3YMiHHI CyTi TIPOTajiMH y 3aKOHOMABCTBI. | Bce  Ha-
YKOBI TJOPOOKH 3 IIOTO MPUBO/Y B IOKTPHHI MafOTh MICIIe Ta HaBe/IeH aBTOpKoIO. Lle mamo
mizcTaBy copMyBaTH i BUCTIOBUTH BIIaCHE HAayKOBE OaueHHsI PO Te, 110 MPOTaJIMHK Y 3a-
KOHOZIABCTBI — 11 00’€KTHBHE SIBUILIC TIPABOBOI JIHCHOCTI, 1110 HE MOXKE OyTH OXapaKTepH-
30BaHE SIK HEraTHBHE, 1 MPH IILOMY 3aKOHOMIPHOCTI SKOTO I IIATal0Th BUBYCHHIO. OKpiM
TOTO, HaBEACHE CTAJIO0 CYOCTaHILIEIO JUIsi aBTOPCHKOTO BUCHOBKY IIPO TaKy SIKICTh SIBHILA
MPOTATMH Y 3aKOHOJABCTBI SIK CUTYaTHBHICTb. [HILIIMU CJIOBaMH, 3BEPTAEThCS yBara Ha Te,
110 BUPIIIICHHS TIPOOJIEMH ITPOTATMHH MAIOTh OTHOPA30BHI XapaKTep i ITiCIIs IPpaBOBOi pe-
aKuii Ha He Taka MporanyuHa BUuepnaa ceoe sk mpaBoBa npodnema. SKio y Maitoy THOMY
BUHHKHE TTOO1JHUI BUTIA/IOK 1 TaKa 3K oTpeda y 3aCTOCYBaHHI aHAJIOTIYHOT HOPMH, 00CTa-
BHHH KPUMIHAJIFHOTO TIPOBAKEHHS BCE OTHO OYIyTh PI3HUTHUCS 3 TIOTIEPETHIM BUTIAIKOM.
A TakoX BaKJIIMBUM € ITIICYMOK pOOOTH PO Te, 10 MAE MiCLie KOPEJISILIst MK POJLIIO 1 3Ha-
YEHHSIM BU3HAYCHHSI [IPABOBOI PUPOJIX MPOTAITHH y 3aKOHOIABCTBI Ta TPOLIECAMH 1 KOJIOM
CyO’€KTiB, sIKi 3IIICHIOIOTH Ta BUPIIIYIOTH MUTAHHS MPOTaINH Y 3aKOHOJIABCTBI B KOXKHOMY
KOHKPETHOMY BHUIIAJIKY. A came, CIiji 3BayKaTh Ha afeKBaTHY TEPMiHOJIOTIUHY 3aJICKHICTh
BUKOPUCTOBYBAHHX KaTeropil i TIOHSTH, SIKI BIANOBIZAIOTH OJIMH OAHOMY 32 3MiCTOM, XO4ua
B FOPHINYHIH JIITEpaTypi CIIOCTEPIracThCs MUTKOBUTE ITHOPYBAHHS TaKOl 3aJICKHOCTI. 30-
KpeMa, KOJIM WAEThCs PO MPABOTBOPUMI OpraH, TO BiH 3IMCHIOE «3allOBHEHHS POraliy-
HU Y 3aKOHOJIABCTRI, i BIITIOBITHO 1€ BIIOYBA€ETHCS B X0/ IIPABOTBOPUOTO MPOIIECY, TOOTO
MPUHAHSATTS 3aKOHIB, a MPAaBO3aCTOCOBHUK 3/IATCH «YCYHYTH» TIPOTAJIMHH Y 3aKOHOJIABCTBI
OTIEPaTUBHO, B XOZi BUPILLIEHHS! KOHKPETHOI MPaBOBOi CUTYyallii, OHAK HE MO0JIATH IPo-
raJMHy, OCKUIBKH 1€ BiIOYBaTUMETHCS B XO[i MPaBO3acTOCyBaHHs. B cBOIO uepry, TepMiH
«3aTlOBHEHHSD TPOTAIIMH Y 3aKOHOMIABCTBI € y3araJbHIOIOUOI0 KaTeTopielo Ta CITiBBiHO-
CHTBCSI 13 IBOMA BUILICHABEICHUMH SIK «HaCTHHA» 1 «IIiIe».

3BifICH, OYEBUIHUM € HEOOXITHICTh MTPOAOBKEHHS MOAI0HUX HAYKOBUX PO3POOOK
I0J10, MO-TIepIIIe, PO3IUTYTYBaHHS «TEPMIHOIOTIYHOTO KIyOKay» 3 PUBOJY MPOTaINH
y 3aKOHOJIaBCTBI, Ta, MO-JIpyTe, aKTUBI3allis JOCIIPKEHb O3HAK 1 SKOCTEH MPOTaJIuH Yy
3aKOHOJIABCTBI SIK ITPABOBOTO SIBHIIA, OCKIJIBKU IIUM O0YMOBIIIOETHCS BUXIJ] HA TUTaH-
HS TIPO €(peKTHBHICTD Ta SIKICTh 3aKOHOJIABCTBA B ILIIOMY.
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DETERMINING THE LEGAL NATURE
OF GAPS IN THE LAW: ROLE AND SIGNIFICANCE
FOR EFFICIENT STUDY OF THIS PHENOMENON

Summary

The article is devoted to the issues of determining the role and significance of gaps
in the law, in particular, stating the views on this issue set forth in scientific literature.
To this end, the publication first analyzes the doctrinal works of national scholars. As
a result, the author has established that when studying the issue of gaps in the law,
most scholars answer the question of what causes this phenomenon (diversity of life
situations, errors in the contents of the law when it is developed, etc.), but there is no
focus and clear indication of legal nature of gaps in the law. The author considers the
above to be a fact which does not contribute to the efficiency of further studies in this

L N3

area, since clear determination by the researchers of the “abnormality”, “normality”,

9% ¢

“inherent nature” of gaps in the law or their “negative” or “positive”, “stimulating”
nature is a substance for determining the quality and properties of this phenomenon
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of legal reality. Instead, the author expresses her own scientific view that gaps in the
law are an objective phenomenon of legal reality which cannot be characterized as
negative, and which patterns should be studied. In addition, the article contains thesis
that gaps in the law are “situational”, which is one of characteristics and signs of the
described phenomenon. In view of this, the author argues that solutions to the problem
of gaps in the law are of a one-time nature, and after a legal response is gained thereto,
it exhausts itself as a legal problem. At the same time, the author emphasizes that there
is a correlation between the role and significance of determining the legal nature of
gaps in the law and the processes and circle of entities addressing the issue of gaps in
the law in each particular case. Namely, when it comes to the lawmaking body, it “fills”
gaps in the law, and accordingly, this happens in the course of a lawmaking process,
i.e., adoption of laws, and the enforcement officer is able to promptly “eliminate” gaps
in the law, while resolving a specific legal situation, but not to overcome the gap, as
this will happen in the course of law enforcement. In turn, the term “filling” gaps in
the law is a generalized category and correlates with two above-mentioned terms as
“part” and the “whole”. Despite this, the judicial literature completely ignores this
correlation of categories and concepts with each other, which has profound substantive
consequences, since adequate use thereof determines quality of the study and quality
of conclusions of scientific research on legal nature of gaps in the law.

Keywords: gap in law, analogy of law, filling the gap, closing the gap, bridging
the gap, law-making, law enforcement.
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CUCTEMHO-ITPABOBI ACITEKTH IOPUIMYHOI BIITIOBIJAJIBHOCTI
3A HE3AKOHHI JIIi 3 BYPIITUHOM'

CTarTio TPHUCBSIYCHO PO3KPUTTIO OKPEMHX CHCTEMHO-TIPABOBHX AacCICKTIB Bif-
MOBITaJIbHOCTI 3@ HE3aKOHHI Aii 3 OypiuruHoM. [IpoaHanizoBaHO peleBaHTHY CYIOBY
npakTuky. BucyHnyTto npormno3suiiii mono BaockonaiteHus ct. 240" KK Ykpainu «He3a-
KOHHE BUI00YBaHHS, 30yT, IPUAOAHHS, TTepenada, epecuianHs, TePeBE3CHHSI, TIepe-
poOKa OypIITHHY».

Po3misiHyTO MUTaHHS PO 3aCTOCYBAaHHS KPUMIHAIBHO-IPABOBOI HOPMH TPO Ma-
JIO3HAYHICTD JIJIS FOPUANYHOI OIIHKYA HE3aKOHHOTO BHIOOYBaHHS OypINTHHY Ta HE3a-
KOHHOTO MTOBOIKEHHS 3 HUM.

ApPryMeHTOBaHO, IO CYCHUILHO HeOe3MeYHi HACIi KK HE3aKOHHOTO BUA00yBaHHSI
KOPHUCHUX KOTIJIMH (30KpeMa OypINTHHY) TOIUIBHO MMO3HAYaTH K 30uTKu. [lokaza-
HO, 110 37ilicHeHa B Mexkax cT. 240! KK Vkpainu audepeniiianis BiAMOBiIaTbHOCTI,
MOB’si3aHa 3 PO3MipaMy HE3aKOHHHX JIiil 3 OypIITHHOM, € HEAOCTaTHBOIO.

IIpoanasizoBaHO peIeBaHTHI MOJOKEHHS POoeKTy HOBOTO KK Ykpainwm, 3’sicoBano
nepeBary i HeloJiKU BiIMOBITHUX (POPMYITIOBaHb.

Kuro4oBi cjioBa: cHCTeMHICTh, IPHHIIUITH TIpaBa, FOPUIUIHA BiIMOBITATBHICTD,
KOJi3isl MpaBOBMX HOPM, AudepeHuialis, OypIUuTHH, HE3aKOHHI Aii, KBasriikyrodi
O3HaKH, MaJIO3HAYHICTh.

ocTanoBka npobaemu. 19 rpynns 2019 p. Oyno yxsaneno 3akon Ykpainu «IIpo
BHECEHHS 3MiH JI0 JISSIKUX 3aKOHOJABYMX aKTiB YKpaiHU MIO0 BJOCKOHAJICHHS 3aKO-
HOZIaBCTBA IPO BUAOOYTOK OYPINTHHY Ta IHIIHNX KOPUCHUX KOTATWH» (mam — 3aKoH

1 CrarTio miaroToBIeHo 3a MiATpUMKH HamioHansHOTO (OHITY JOCTiKEeHb YKpaiHU B
MeKax peaizallii MPOeKTyY 3 BUKOHAHHS HAYKOBHX TOCII/KEHB 1 po3po0ok «IligBuineHHs edek-
THBHOCTI KPUMIHAJILHO-TIPABOBOT OXOPOHH JIOBKIUIS B YKpaiHi: TEOPETHKO-TTPUKIIA/IHI 3aca i
(nepxxaBHui peectpanidauii Homep 0122U000803).

© 0. O. Hynopos, P. O. Mosuan, 2024



NPABOBA AEPHKABA 392024 ElElEl===IEE|EIE]E

Big 19 rpyaas 2019 p.). V takmii cnoci® 3akoHOAaBEb MaB Ha METI NOBEPHYTH y
IIPaBOBE PYCJIO BIJHOCHHH 111010 BUAOOYBaHHs OypIITHHY, MACOBE HEJIEraJlbHE BUJO-
OyBaHHS SIKOTO HA0YJIO TAaKMX MaclITadiB, 10 3arpoXKyBaJI0 YKpaiHi 4eproBoko eKoJIo-
riYHOI0 KaracTpo(doro, a ToMy HeOe3MiICTABHO BH3HABAJIOCH OJIHIEIO 3 HAWOUIBIINX
aKTyaJIbHUX €KOJIOTIYHHUX 3arpo3 HamioHanpHil Oe3rreri [ 1, ¢. 124-140].

BypiituH — KopucHa KomajiuHa, Ky iHKOJIM Ha3MBAIOTh 30JI0TOM YKPaiHCBKOTO
HapOJy 1 HeJeralbHUI BUIOOYTOK SIKOT BXOJAMTH JIO TOI-AECATKH HAHOLIBII proyT-
KOBHX KpHUMIHAIBHHUX Oi3HeciB B Ykpaini. Cami XapaKTepUCTHKH OypIITHHY SIK KO-
PHUCHOI KOoNaJuHM (HEBeJIMKa NIMOWHA 3aJsIraHHs, PO3MIIICHHS B MILIaHUX IPYHTAX i
JIOCTYIHICTB JUIsl KYCTapHOT PO3pOOKH, BITHOCHO BUCOKA HIHHICTh B MAJIMX 00’ €Max)
BIUIMHYJIM Ha IEPETBOPEHHS HEJIEraJbHOTO BUJOOYTKY B COLaJIbHO-CKOHOMIUHY Ta
EKOJIOTIUHY Mpo0ieMy, CBOEpiAHE «pecypcHe MpoKiATTs» [lomices, sike MeBHOIO Mi-
OO0 MOKHA TIOPIBHSTH 3 BYTUIBHUMH «KONaHKaMu» B JloHOackkoMy perioHi [2, c.
190]. 3a HaliCKpOMHIIIMMH TiApaxyHKaMH, OOCSITH HeJeralbHOTO BHI00YTKY OypIi-
TUHY B YKpaiHi csaratots Bif 120 1o 300 T Ha pik, OfHAK CIIPaBXHIO IU(PY HE 3HAE
HixTO [3, c. 213-214; 4, c. 21]. BuBueHHs MarepiaiiB Cy/I0BOT MPAKTUKH i CTATHCTHYHI
JlaHi, Ha YaJb, HE JTO3BOJISIOTH TOTOIUTHUCH 13 TBEPHKCHHIM OKPEMHUX aBTOPIB IPO Te,
IO MicIs 37CUIeBIeHHs OypIITHHY y CBiTi Oi3Hec 3 Horo BUIOOYTKY CTaB HELiKaBUM
Uil KpuMiHamiTery [5].

OpauM i3 HacHiAKiB yxBaneHHs 3akoHy Bix 19 rpymaas 2019 p. cramo momoBHe-
HH Kpuminansaoro xonekcy Yipainu (nani — KK) cr. 240" «He3akonHe BunoOyBaH-
Hs1, 30y T, MpuAOaHHsI, Iepeaya, epeciaHHs, IIePeBe3eHHs, epepoOKa OypIITHHY .
3 ompumtonaenux Bepxoaum CymoMm BiomocTel mpo KiIbKICTh 0Ci0, 3acCymKeHNX
3a BUYMHEHHS KPHUMIiHAIBbHUX MPaBONOPYLICHb NPOTU AOBKiLI y 2022-2023 pp., 3a
BHUPOKaMH, 1110 HaOpaJii 3aKOHHOT cwiid [6, ¢. 78], BUILTUBAE, 110 3 YCIX HOPM, PO3Mi-
menux y posaini VIII Ocobnuoi wactinu KK, ct. 240! (mopsix i3 ct. 246 «He3akonna
nopyoOka abo He3akOHHE IMepeBe3eHHs, 30epiranns, 30yT Jicy», cT. 249 «He3akonne
3alHATTS pUOHUM, 3BIPUHUM a00 1HIIUM BOIHHM JOOYBHHM IPOMHUCIOM» i CT. 240
«IlopymieHHs paBuiI OXOPOHU a00 BUKOPUCTAHHS Hap, HE3aKOHHE BUA0OYBaHHS KO-
PUCHUX KONAJIMH») 32 IHTEHCHBHICTIO 3aCTOCYBAaHHS BXOIUTH Y «YETBIPKY JIZCPiBY.
Brim, 3a pe3ynsraraMu aHamizy BiAMOBITHOI CyAOBOI MPaKTHKH Ta 1HIIMX JHKEPel
MU TIEPEKOHAINCH Y TOMY, [0 ICHYIOUHNH MEXaHi3M KPHUMiHAIBbHO-TTPABOBOI MPOTHII|
«OypLITHHOBHUM)Y MPABOMOPYLICHHSIM HE M030aBJICHNI HEAOIIKIB, YACTHHA 3 SIKHX 3Y-
MOBJIeHa HeZoCKoHamicTio cT. 240" KK.

AHaJi3 ocTaHHIX T0cTixxKeHb i mybdsikanii. Okpemi acieKTH KpUMiHAIEHO-TIpa-
BOBOI XapaKTEPUCTUKH 3JI04KHY, rependadenoro ct. 240" KK, BucBiTItoBaImch y mnpa-
LSIX TAKWX HAyKOBIIIB, sik B. bpenixina, S1. Bacunpayk, A. Bipt, A. Bosntok, M. Komap-
Hunekui, M. Makcimennes, T. MucbkeBuy, JI. Mocrenanrok, H. Hereca, A. ITaBios-
cbka, M. Ilnactym, I [Tomimyk, FO. Typnosa, JI. Xmyposcbka, B. Llumbantok, P. Uep-
HUIII Ta 1H. 3BEPTaJIKMCh J0 BKa3aHOI NpoOieMaTuky i aBTopu 1ux psakis [7; 8; 9; 10].

[Tompu TeopeTnyHy i MPaKTUYHY 3HAYUMICTH paHille OImyOITiKOBaHMX HAyKOBUX
Ipalb, Ha ChOTOIHI OpaKye NOCIiIKEeHb KPUMiHAIBHO-IIPABOBUX MPOOJIEM BiANOBi-
JIAJIBHOCTI 3a HE3aKOHHI i1 3 OypIITUHOM 3 MOINISIy CUCTEMHOCTI SIK OJHIET 3 Haii-
BYUIMBIINX XapaKTEPUCTUK COIiasibHOTO CBiTy. IIpW 1ibOMy akcioMaTWYHHMH BBa-
YKAIOTHCS T€3M MPO Te, 10 KPUMiHAIBHE MPaBO € CKIJIaJHIUM CUCTEMHHM yTBOPCHHSIM,
a MOPYIICHHSI 3acCaii CUCTEMHOCTI MOPOKY€E HEBU3HAYCHICTh, KOMI3iHHICTh Ta 1HII



174 EEEEEEEEEEEEEEEEEEEEEEEEEE NPABOBA AEPHABA 552024

JIe(PeKTH KPUMIHAIBLHOTO 3aKOHY. SIK CIYIIHO 3a3HA4a€Thesl B IOPUAMYHIN JTiTEpaTypi,
CHUCTeMHHUH MiAXiJ € HaA3BUYaHO e()EeKTUBHUM IIiJl Yac aHaTi3y CKIIQJHUX ITPABOBHUX
SBHLI 1 IPOLECIB, 10 XapaKTEPU3YIOTHCS AMHAMIUHICTIO 1 BOJOMIIOTH OaraTosKicHic-
TH0, 0araTOMIpHICTIO, 0AraToCTPYKTYPHICTIO, TOOTO THX, 1[0 MAIOTh JIEKUIbKA SKICHUX
BU3HAYCHOCTEH, criennivHuX JIiHIH Ta 3aKOHOMipHOCTEH po3BUTKY [11, c. 40]. HeBu-
MaJIKOBO CUCTEMHICTh BiIHECEHO 10 MPUHLMUIIIB MPAaBOTBOPYOI AisTbHOCTI (1. 6 4. 1
ct. 3 3akony Ykpainu Bix 24 ceprns 2023 p. «IIpo npaBoTBOpUY MisSUTBHICTBY).

MeTo10 1i€i cTaTTi € PO3KPUTTS OKPEMHUX CHCTEMHO-IIPABOBUX ACIIEKTIB BiJITO-
BiJJAJILHOCTI 32 HE3aKOHHI J1ii 3 OypIITHHOM 1, Ha MiCTaBl IIOTO, BUCYHEHHS MIPOIIO-
3MIIH 010 BJOCKOHAICHHS 3aKOHOABCTBA.

BukJiag ocHoBHOro marepiaiy. Y cr. 240' KK He BCTaHOBJIEHO MiHIMaJIbHOTO
MOPOTY BapTOCTi OypIITHHY, HE3aKOHHE BUOOYBAaHHS SIKOTO 200 MOBOIKECHHS 3 SIKUM
Ma€ TSATHYTH KpUMIiHAJIbHY BiIOBiIaNbHICTh. Take KOHCTPYIOBAaHHS aHAi30BaHOI 3a-
00poHU 03Hayae, MmO Mij i Ait0 GOopMaIbHO MiANaAa0Th HE3aKOHHI BYMHKH 3 OypIir-
TUHOM Oy/1b-51KO1 (HaBiTh MiHIMaJIbHOT) BAPTOCTI, CTYMiHb CYCIHIIbHOI HEOE3MEKH SIKUX
HaBpsIJ| YU € JOCTATHIM JUIS 1X BIIHECEHHS JI0 YMCJIa KPUMIHAIBHO MPOTUIPABHUX.
3BiCHO, MOJKHA aIleTI0BATH JI0 TOTO, IO Y BIAMIOBITHIX CUTYaIlisAX Y HAroJli MOXe 1 1mo-
BHHHA CTAaBaTH HOpMa po Majio3HauHicTh (4. 2 cT. 11 KK) sik 3akoHOmaBYO BcTaHOBIIE-
HUI 32¢i0 NoI0NaHHs PO301KHOCTI MiXkK (POPMaBbHOO (KPHUMiHAIBHA TPOTUIIPABHICTS)
1 MaTepiagbHOIO (CyCcHiIbHA HeOe3Ieka) 03HaKaM1 KPUMiHAJILHOTO MTPABOIIOPYIIICHHS.
Crin, onHak, BpaXxoByBaTu Taki 0OCTaBHHU.

[To-nepre, mpaBo3acTocyBaui y BiAMOBIIHUX KPUMiHAIBHUX MPOBADKEHHSIX «HE
MTOCIIIIAIOTEY 3aiI0BaTH MOTEHINaJl HOPMH IIPO MaJIO3HAYHICTh. 3a pe3yJIbTaTaMHu
aHayizy mpakTuku 3actocyBanHs cT. 240" KK Ham Boanmocst BiIIIyKaTH TiJbKH OJIHE
pillIeHHS CY[y, SIKH, «BPaxOBYIOUM OOCTaBMHHU 30€piraHHs, SIKICTh, KUIBKICTh 1 Bap-
TicTh OypIITHHY, 0CO0y OOBHHYBAau€HOTO», BU3HAB MaJIO3HAYHUM (DaKT MPUAOaHHS 1
MoAaJbIIOro 30epiranHs OypLITHHY, 3aKOHHICTh HOXOMKEHHS SIKOTO HE IMiATBEPIXKY-
Bajach BIJTNOBIIHUMH JOKyMEHTaMH, BapTicTio 426,6 TpH [12]. Husbki mokasHuku
3actocyBaHHs 4. 2 ¢T. 11 KK momo «OypmTHHOBUX» JEIIKTiB, BOUCBHIb, 3yMOBJICHI
TPaIULIHHOIO OLIHHICTIO MAJO3HAYHOCT] K KPUMIHAJIBHO-IIPaBOBOTO MOHATTS. [o-
Ka30BUM Yy PO3IJISlyBaHOMY KOHTEKCTI € MUTAHHSI, SIKE CTABJISTh OKPEMI JIOCIIITHUKH:
IIe caMe Y IIbOMY pa3i 3HaAXOAUTHCS MeKa MiXK 3JIOYMHHUM 1 HE3JTOUNMHHUM (MaJI03HAY-
Hum)? [13, c. 129].

[To-npyre, BapTO 3BaKaTH HA MEPECTOPOTH HAYKOBIIIB, SIKi BiIMIYaIOTh, IO TTOJIi-
OHa 3aKOHOMABYA HEBH3HAYCHICTH (MIIIOCS MPO HE3aKOHHE BHIOOYBaHHS KOPHUCHUX
KOITaJINH, Tieper0dadeHe nornepeqabor penakiiero cr. 240 KK): a) moxe npusBoautn
JI0 Pi3HOT IOPUAMYHOT OIIHKK TOTOXKHUX JiSIHB; 0) € KOPYNIIHHOIO «JIa31BKOIO» st
MPaBO3acTOCyBadiB, 00 3a OakaHHIM OyIb-sKe KpUMiHAJIbHE MPOBAHKEHHS MOXKHA
3aKpUTU 4Yepe3 BU3HAHHS TisTHHA Majo3HauyHuM [14, c. 124-125, 429-433]. HeOes-
MiJICTABHICTh BUCJIOBJIICHUX 3aCTEPEIKEHb MiTBEPIPKYETHCS 1 CYJOBOIO TPAKTHUKOIO,
B Marepianax sSKOi BUSBJICHO BHUIIAIKH, KOJIM HE BU3HABAJIMCS MaJIO3HAYHUMM 1, BiJ-
noBijHO, kBamidikyBamucs 3a 4. 1 ct. 240" KK nposiBu He3aKOHHOTO MOBODKCHHS 3
Oypurruaom Baprictio 171 rpH, 151,76 rph, 135,43 rpH, 112,44 tpH, 94,08 rpH, 31,28
rpH 1 HaBiTh 15,15 rpH. | 116 ipu TOMY, 1110, K 3a3HAYAIIOCS BHIIE, 1HIII IPABO3aCTOCY-
Bayi PO3LIHMIN SK MAJO3HAYHI HE3aKOHHI Jii 3 OypIITHHOM iCTOTHO BUILOI BapTOCTI
(426,6 TpH). Hivoro AMBHOTO: HA MPAKTHIII MUTAHHS MIPO MAJO3HAYHICTh KOXKEH Mpa-
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BO3aCTOCYBa4 BUPIIIYE Ha CBIi pO3CY/l, BUXOJSYHU 3 BIIACHUX YSIBJIECHb PO ICTOTHICTh
Koy (i3WYHIN 91 FOpUIUYHIA 0001, cycminbcTBY ado aepxkasi (4. 2 cr. 11 KK) #
aJIaTITYIOYH BiJIMTOBI/THE 3aKOHOJIABYE TIOJIOKEHHSI 11T KOHKPETHI JKUTTEBI CUTYAIlil.

3 oAy JOTPUMAaHHS CUCTEMHOTO TiIX0ly HEOOXIHO 3BayKaTH i Ha Ty 0OCTa-
BHHY, IO Y 4. | «ogHOpimHO» (110710 aHasizoBaHoi 3a00poHn) cT. 240 KK nepenbaue-
HO BIAMOBIAJIbHICTh 32 HE3aKOHHE BHI00YBaHHS KOPUCHHUX KOIIAJIMH MiCIIEBOTO 3Ha-
YeHHS Y 3HaUHOMY pO3Mipi (KonaiuH, BapTicTh kuxX y 30 1 Oinblie pa3iB NepeBHIYE
HM/I'). 3aramoM MO3WTHUBHO OIIHHUBIIK Il 3aKOHOIABYMA KPOK, MU IHCAJH, IO,
KpiM BUKOHAHHA «(yHKUiD» MiABHUILIEHHS CTYIMEHS CyCHiIbHOI HeOS3MeKH TisTHHS 10
TaKOro, 10 € JOCTATHIM JJIsi BU3HAHHS HOr0 KPUMIHAJIBHO MPOTUIIPABHUM, BKa3iBKa
Ha KOHKPETHHUH BapTiCHUH MOKAa3HUK JIO3BOJIMIIA YHUKHYTH MPOOJIEM BiJMEKyBaHHS
3nounHy, nependadenoro ct. 240 KK, Bin aHamoriuHoro nmpaBonopyuieHHs, nepeaoa-
yenoro c1. 47 KYnAIl «[lopyuieHHst npaBa aep:kaBHOI BIacHOCTI Ha Hazpay. BomHo-
gac 10 HeAOMiKiB oHOBIEeHOI pemakii cT. 240 KK namu Oyimo BigHEeceHo, 30KkpeMa He-
BU3HAYCHICTh 3 MUTAHHA MPO MiHIMaIbHY BapTiCTh HE3aKOHHO BHIOOYTHX KOPHUCHHX
KOTIAJIMH 3arajbHOJEPKaBHOTO 3HAYCHHS JJIsl BA3HAHHS JAiSTHHSI KPUMiHAJIBHO MTPOTHU-
MIPaBHUM 1 3aKPITUICHHS PiI3HUX KPUTEPiiB KPUMIHAIBLHOT MPOTHIIPABHOCTI HE3aKOHHO-
ro BUJOOYBaHHS! KOPUCHUX KOTIAIMH MiCLEBOTO 1 3arajbHOJICPKaBHOTO 3Ha4YeHHS [ 15,
c. 61, 63]. JTo peui, mepiivii 3 UX HETOMIKIB MPUTAMAaHHU# 1 Til pemakirii ¢tT. 240! KK
«He3akoHHe TOBO/KEHHS 3 KOPHCHUMH KOIIAJIMHAMH 3arajbHO/IEP’KaBHOTO 3HAYCH-
Hs», SIKY 3alpOTIOHYyBaia y cBoii aquceprauii A. Bipr [16, ¢. 170-171].

3 omsly Ha HAJIEKHICTh OYPINTHHY 10 KOPUCHUX KOMAJIMH 3arajbHONEPKABHO-
TO 3HAYCHHS, HE JUBHO, IO 3aKOHOIABEIb MPHU (OPMYIIIOBAHHI JTHUCIIO3UIINA CT. 240
i ct. 240" KK y BKa3aHiil 4acTHHI JEMOHCTpPY€ MOCHINOBHICTh. OfHAK OLIHUTH 1T
CXBaJIbHO HE BUJAETHCS 33 MOXKIIUBE, apke MK CT. 47 KYnAII i BkazaHUMU KpUMi-
HaJLHO-IIPAaBOBUMH 3a00pOHAMH HasiBHA KOJIi3isl (HE3aKOHHE BHIOO0YBAaHHS KOPHCHHUX
KOTIAJIMH 3arajibHOICPKaBHOTO 3HAYEHHS MOKE PO3LIHIOBATUCH SIK OZIMH 13 PI3HOBUIIB
CaMOBUIBHOTO KOPUCTYBAHHS HAJ[PaAMH).

3rigHo 3 4. 1 cT. 66 3akony Ykpainu «IIpo nmpaBoTBOpUY AiSITEHICTE KOIi3is HOPM
paBa — Iie TPOTHPivYsl a00 HEBIAMOBITHICTH MXK HOPMaMH IpaBa y HOPMaTHBHO-IIPa-
BOBHX aKTaXx, [0 PErYJIIOI0Th OJIHI ¥ Ti caMi CyCIIbHI BITHOCHHU. MOXKJIUBI J1Ba Pi3HI
IUTSIXY TOAOJAHHS 3rafgaHoi Komi3ii: 1) mpiopuTeT KpUMiHAIBHO-TIPaBOBO1 3a00pOHU,
SKMHA TpyHTY€eThCsl Ha 4. 2 c¢T. 9 KYnAII (o Takoro nuisixy, sSIK BUAA€THCS, CXUISIE
im 2 4.3 cr. 66 3akony Ykpainu «[Ipo mpaBOTBOpYY HisUTLHICTBY); 2) MpiOpHTET
aIMiHICTPaTHBHO-TIPABOBOI 3a00pOHU, KU BUXOJUTH 3 TOTO, IO 4. 2 cT. 9 KYmAII
CYIIEpPEUYHTh 3aralbHOBU3HAHUM TIPUHITUIIAM TIpaBa, aJKe BCi CyMHIBH, CYIIEPEYHOCTI
1 HEJIOJIIKM 3aKOHO/IaBCTBA IMOBUHHI TIYMaYUTHCS HA KOPUCTh 00BHHYBa4YeHoro [17, C.
454]. Buxomuts, mo cT. 240! KK (1e ctocyerses i 4. 2 cr. 240 KK B uacTrHi He3aKOH-
HOTO BHJIOOYBaHHSI KOPUCHHMX KOTAJHMH 3arajbHOJCPKaBHOTO 3HAYCHHS) HE ITOBHOIO
MipOIO Bi/IOBIIA€ KPUTEPIIO SICHOCTI 3aKOHY SIK CKJIQJIHUKY MPUHIIMITY BEPXOBEHCTBA
IpaBa, a OTXKe, MOYKE BBAXKATHCSI HEllepen0aqyBaHOO IS 0COOM, SIKa BUMHSE IHKPUMIi-
HOBAaHUU aKT IMOBE/IiHKH.

Bukiajene cxwise 10 IyMKH HPO HEOOXIAHICTh 3aKOHOAABYOIO 3aKPIILJICHHS
MiHIMaJIbHOI BapTOCTi OypINTHHY, HE3aKOHHE BUI00YBaHHS SIKOTO 200 MTOBOKEHHS 3
SIKHM yTBOPIOBAaTHME CKJIaJ 3JI049HHY, nependadenoro ct. 240" KK (3a ymoBu 36epe-
JKSHHS 11i€T crienianbHoi 1110110 cT. 240 KK kpuMiHaibHO-IPaBOBOT HOPMH).
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3a ¢opmManizaiilo HACHiIKIB HE3aKOHHOTO BHJIOOYyBaHHS OypIITHHY Yy CIIOCIO
KUTBKICHOTO OIIIHIOBAHHS 3aBIAaHOI MMM KPUMIHAJBFHUM IPABOMOPYIIECHHSIM IIKOIN
BUCTYNaIOTh 1 Jesiki HaykoBLi. Hanmpuknan, FO. Typnosa i I'. Iomingyk nepexonani y
TOMY, 1110 3acTocyBanHs 4. 1 cT. 240" KK 110 BCix (He3ane:KHO Bill pO3MipiB) BUMAIKIB
HE3aKOHHHUX Olleparliii 3 OypIITHHOM HE BIAIOBiIa€ BUMO3i BITHOCHOI MTOIIMPEHOCTI
JUSTHHS SIK OJTHOTO 3 YMHHUKIB KpUMiHATI3aIlil, Ta SIK TO3UTUBHUHN MPUKIIA]] IS HACII-
nyBaHHsI Ha3uBatoTh cT. 246 KK «He3akonna nmopyOka abo He3akOHHE NIepeBE3CHHS,
30epiranss, 30yT micy» [18, c. 126]. 3 momsay 3a0e3nedeHHs] CUCTEMHOCTI KPHMi-
HaJILHOTO 3aKOHY JOPEYHO MaTH Ha yBasi Te, 110 SIK MaTepianbHi moOynoBaHi 1 CKiIaau
TaKUX KPUMiHAIBHUX MTPAaBOMOPYIICHb MPOTH JOBKIILIS, BIAMOBIIANBHICTh 32 BANHEH-
HA AKX niepenoadeHo y ct. 248 KK «Hezakonne momroBanHs» 1 cT. 249 KK «HezakoH-
HE 3alHATTS pUOHUM, 3BIPMHUM a0O 1HIIMM BOJHHMM JOOYBHUM MPOMHUCIOM» Ta SKi
03HaYaloTh (SIK 1 He3aKOHHE BU100yBaHHS OyPINTHHY ) BUITYYSHHS TIEBHUX TIPUPOTHHX
pecypciB 3 IX IPUPOJHOTO CEPELOBHILIA.

3a Takux 00CTaBMH 3arajoM CXBaJIbHOI OIIIHKH 3aCIyTOBY€E MPOIO3HLis PO3po0-
HUKIB MPOEKTY HOBOro KpumiHambHOTO KOojekcy Ykpainu (mani — mpoekt) [19] Bu-
3HABaTU KPUMIHAJIbHUMM IPABONOPYILIEHHSIMHU JIMIIE Ti MPOSBU HE3aKOHHOTO 3aBO-
JIOIHHS KOPUCHOIO KOMAJIMHOIO (O0TKe, 1 OypIuTHHOM), 110 niepedyBae y IpUpOTHOMY
CTaHi, SIKi CHPUYMNHIIIN KOHKPETHO BH3HAYEHY HIKOJY — iICTOTHY, CYyTTEBY, 3HAUHY a00
TSOHKKY MafHOBY mIkoay (cT. 6.5.16 (mpoctymok), crarti 6.5.3, 6.5.4, 6.5.5 (3 ypaxyBaH-
HSM 1. 2 cT. 6.5.2 «O0cTaBuHH, O OOTAKYIOTh TSUKKICT 3J0YMHY Ha OJUH CTYIIHbBY
3m04nHY 2, 4 1 6 cTyneHs), BinnosigHo). [lapamerpn BkazaHOi MaiiHOBOT MIKOAM i3
«IIPUB’SI3KOI0» JI0 PO3MIPY PO3PaXyHKOBOI OAMHUII, fKa gopiBHIOE 1/30 po3mipy Mi-
HiMaJbHO1 3apO0ITHOT IUIaTH, BCTAHOBIJICHOT HA 1 CIYHS BiAMOBITHOTO POKY, KOHKPETHU-
30BaHO y CT. 1.4.4 mpoekKTy.

[[lonpaBaa, MporoHOBaHa y MPOEKTI yHI(iKaIlisl KiITbKICHAX MOKa3HUKIB MaiiHO-
BOI LIKOJY HAMM CIPUHHATA KPUTHYHO HA TiH MiACTaBi, 10 BOHA HE BPaxoOByE OCO-
OJIMBOCTI CYCHNIbHOT HEOE3MEeKH KPUMiHAIBHUX MPABONOPYIIEHb Pi3HUX BHIIB. Twiti-
3ar1iro pi3HUX BUAIB ITKOIH Ta 11 MPEICTABICHHS Y BUTJISI IEBHOTO BUUEPITHOTO TIepe-
JKy pO3pOOHHUKH MPOEKTY BBAYKAIOTH OJIHUM 3 OCHOBHHUX 3400YTKiB IIbOTO JOKYMEHTA
nopiBHstHO 3 KK, oHaK y Hac ckimanock BpaKeHH:I, IO O[IHKY TSYKKOCTI KON KPH-
MiHAJIBHHUX MPABOIIOPYIIEHB y MMPOEKTI BU3HAUEHO 3arajioM JIOBUIBHO, 32 IHTYIII€I0, a
MPOIIOHOBAHE PO3MEKYBaHHsI BUIIB IIKOIU € ymMormsiiauM [20, c. 209-210].

Kpim Toro, CyMHIBHUM € pillleHHs po3pOOHUKIB MPOEKTY BiTHECTH A0 YncCia 00-
CTaBWH, IO MiBUIIYIOTh TSDKKICTH 3JI0YMHY Ha OAHMH CTYIiHb, BUNHEHHS BiIITOBiA-
HOT'O YMHCHOTO 3JIOYMHY 110710 OyputuHy (1. 2 4. 1 cT. 6.5.2). Ilepekonani y Tomy,
IO IMiBUILEHHS TSDKKOCTI KPUMIHAJIBHO MPOTHIIPABHOTO 3aBOJIOMIHHS MPHPOIHUM
pecypcoM Mae IOB’sI3yBaTUCs epenyciM HE 3 BUIOM KOPUCHOI KONAJIMHM, sIKa HE3a-
KOHHO BHI00YBA€THCS, a 3 MapaMeTpaMy IIKOAH, sIKa 3aBIAE€THCS 00 €KTY (TOBKIJIIO)
B pe3yJIbTaTi BUMHEHHS MOCATaHHS HA HbOTro. JoMmycKkaeMo Takox, 10 YHIKaJIbHICTH
THX YH IHITAX KOMIIOHEHTIB JTOBKIUIISA, IPUPOTHUX 00’ €KTIB 1 MPUPOTHO-aHTPOITOTCH-
HUX 00’€KTiB de lege fernda moxe craTn (akTopoM, IO HACKPI3HO BH3Hauae Aude-
pEHIIAII0 KpUMIHATBHOT BiAOBIIaIbHOCTI 32 KpUMIHAJIbHI TIPABOMIOPYLICHHS IPOTH
JIOBKLJIJISA, aJie 1€ MUTaHHsA NoTpedye monarkoBoro ooMipkyBanus [21]. o cioBa A.
BipT neMOHCTpy€e HEMOCIIOBHICTE Y CBOIX CYIKEHHSX 3 PO3MISAYBAHOTO MUTAHHS:
CIIOYATKy JIOCIIIHUIIS TPOTIOHYE 3p0OUTH KBaTi(PiKOBaHUM CKJIaJIOM 3JI0YHMHY, TIepel-
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0auenoro ct. 240" KK, He3akoHHE MOBOKEHHS 3 OYPINTHHOM, OJHAK B aBTOPCHKIif

penakiii 3a00poHH 1151 CyMHIBHA 1/1es BIZOUTTS He 3HaxomuTh [ 16, c. 10, 170-171].
Jlo mepeBar miznxoxy, SKUi BTiUICHUH Y TPOEKTI, MOKHA BITHECTH T€, 110 32 YMOBH

Horo peasizalii Uit HACTaHHS KPUMiHAIBHOT BiAIOBIIaIbHOCTI, 30KpeMa 32 He3aKOH-

He Bu100yBaHHS OypIITHHY MaTUMe 3HAUY€HHS He JIMIIE HOTO BapTiCTh, a i eKOJIOTi4Ha
(xou 1 BUpakeHa B IPOIIOBOMY CKBiBAJICHTI) MIKOAA, SIKa Ma€ OOYMCIIOBATUCS HA TiJI-
CTaBi CHeliaJbHAX METOIUK. AJDKE, SIK CIYITHO BKa3y€ThCs B IOPUANYHIN JIiTEpaTypi,
B pe3yibTaTi AisIIbHOCTI, TTOB’A3aHO1 3 HE3aKOHHUM BHI00YBaHHSM OypIITHHY, OTHO-
YacHO Ma€ Miclie HeraTUBHUI BIUIUB Ha TaKi KOMIOHEHTH JOBKULIS, SIK IPYHT, poc-
JINHHU TIOKPUB, BoJIa i atMocdepHe moBiTps [22, ¢. 283]. V IloscHIOBabHIM 3aIKCII
1o 3akoHOTpoekTy «IIpo BHeceHHs 3MiH 10 KpumiHamsHOTO KOo/lekey YKpaiHu 1Moo
KpUMiHaJIBbHOI BiAMOBIJAIILHOCTI 32 HE3aKOHHE BUAOOYBaHHS OypIuTHHY abo mepemi-
HIeHHS foro uepe3 MUTHHN KopaoH Yikpainu» (Ne 2059 Bix 04.09.2019), yxBaneHoro
sk 3axoH Bix 19 rpymaas 2019 p., cyroigocHO 3a3Hada€eThCs, IO BHACHIIOK 3aCTOCY-
BaHHSI METO/IIB HEJIETAJIbHOTO BUOOYBaHHS OypIITHHY HIOPIYHO HA BETUKHUX TUIOLIAX
YKpPaiHCHKOT 3eMIli 3MIHIOETHCS T1APOJIOTIYHHUN PEKUM, 3HUIYIOTHCS AECATKU I'eKTa-
PpiB JIiICOBHX MacCHBIB 1 3eMEJIbHHX YTi/Ib, MOMIKOKY€ETHCS TPYHTOBHHN 1 POCIMHHUH I10-
KPOBH, TICY€ETHCSI POAIOYMH IIap 3eMIIi, IO iICTOTHO 0OMEKY€ MOKIMBICTh MTOJANIBLIOT
excrutyaraifii rpyHty. CycnijibHO HeOe3IeuHi HACIKM JOCIIPKyBAaHOTO SIBHIA HE
00MEXYIOThCS €KOJIOTIYHOIO CKIIa0BOI0: «Heneranpanii BUIOOYyTOK OypIITHHY, 3/T1i-
CHEHHUI Ha OCIBHUX IJIOMIAX 1 JTyKax, 3aBJa€ MpsiMoi 1 cepiio3HOT eKOHOMIYHOT IIKOH
CLIIbCBKOMY TOCIIONAPCTBY» [2, ¢. 144].

3 ogHOTO OOKY, ICHYE IpsiMa 3aJIC)KHICTh MK KUTBKICTIO 1, BIATIOBITHO, BAPTiCTIO
HE3aKOHHO BUA00YTOro OYPIITHHY Ta IIKOIO0I0, 3aBIAHOI0 JTOBKIIIIO, OXOPOHSTH SIKE
MOKJIMKaHI BIIMOBIZHI KPUMiHAJIBHO-TIPABOBI 3a00pOHH, I YMHHA penakiis ct. 240!
KK, 3akpimoroun 3Ha4HI po3MipH HE3aKOHHUX [iHl 3 OypIITHHOM SIK OZIHY 3 KBami]i-
KyIOUMX 0OCTaBHH, IOPEYHO BPAxXOBY€ 3rafaHy 3aiexHicTs. I1ix 3HauHMM po3mipom
HEOOX1THO pO3yMiTH BapTicTh OypiuTuhy, o y 100 i 6inbmie pazis nepesurrye HM/IT.
3 1HIIOTO, OCKIJTLKHA BCTAHOBJICHHS CYTO BapTICHUX KPUTEPIiB 3aBIaHOI ITKOIH HE TI0-
30aBJieHEe CEHCY JIMILE CTOCOBHO TaK 3BAHUX MOHOHACIIJKIB, 11€ HABPSA UM MOBHICTIO
B/IaJIMii KPOK NPW BU3HAUYCHHI (MO3HAUEHHI) KOMIUIEKCHUX HACHTIJIKIB, XapaKTepPHUX
IUIsl TAKOT'O TIOCSATAaHHS Ha JAOBKLULISA, SIK HE3aKOHHE BHIOOYyBaHHS (32 IIPOEKTOM — 3a-
BOJIOAIHHS) KOPHCHUX KONAJIUH, BKIIOYAI0OYH OyPIITHH.

[Tpu 11bOMy BapTO MaTH Ha yBa3i, IO BiANOBIIHO 10 MeTOAMKH BU3HAYCHHS PO3-
MipiB BIIITKOAYBaHHS 30WTKIB, 3allOMISTHUX IEP’KaBi BHACTIAOK CaMOBIIHLHOTO KO-
pHUCTyBaHHS Hajapamu, 3aTBepmkeHoi Hakazom MiHicTepcTBa 3aXUCTy AOBKIUIS Ta
npuponHux pecypciB Big 15 Bepecust 2022 p. Ne 366, po3mip 30UTKIB, 3aroIisTHAX
CaMOBUTEHUM BHI00YBaHHSIM KOPHUCHHUX KOTIAJIMH, BU3HAYA€ETHCS 32 (POPMYIIOI0, B SIKIH
(GirypyroTh KiJIbKICTh KOPUCHUX KOMAJHH, HOMEP (BHI) KOPHUCHOI KOMAIHWHH, 00’ €M
(KUIBKiCTh) CaMOBUTLHO BUI00YTHUX KOPHCHUX KOTANWH (T, M3, KT, T, Kapar), BapTiCTbh
00’eMy (KUTBKOCTI) KOPUCHHUX KOMaJIWH (MiHEpaJIbHOI CHPOBHHH), BUIOOYTHX y Bij-
MOBITHUX MOATKOBHX TEPiofiax, TOMIO; MPH LbOMY TaKi «JIOTUYHI» 10 HAApP eeMEH-
TH JIOBKUIIS, SIK TPYHT, POCIIMHHUIA ITOKPUB, Bojia i atMocdepHe NoBiTpst, y 3rafaHii
(hopmyIti HE 3rayIOThCS.

TakuM YMHOM, MM MA€EMO CIIPaBy 3 THUIIOBOIO JJISI BITYU3HSIHOTO KPUMiHAJIBHO-
r'o MpaBa CUTYAIlI€I0, KOJIHM CYCIUIbHO HEOS3MeUHI HACTIIKY SIK €JIEMEHT 00’ €KTUBHOI
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CTOPOHHM CKJIaJy KPUMIHAJILHOTO MTPABOIIOPYIIEHHS TIEBHOTO BU/LY (Y HAIIOMY BUTIA]I-
Ky — HE3aKOHHOTO BHJOOyBaHHS OypIITHHY) CJi/ BIAPI3HATH BiJ CYCIIBHO HeOE3-
MEYHUX HACIIJIKIB KpUMIHAJIBHOTO MPABONOPYILICHHS, SIKi (PiKCYIOTh HEraTHBHI 3MiHU
B 1ioro 00’ €KTi.

BkaziBka y crartax 6.5.3, 6.5.4, 6.5.5, 6.5.16 npoekTy Ha MailHOBY WIKOAY, 5K
BUJIAETHCS, JIO3BOJIUTH OE3MPOOIEMHO OXOMUTH 30UTKH, 3aTO/isIHI CAMOBIIIEHUM BH-
JIOOYBaHHSIM KOPUCHUX KOMAIHMH (30KpeMa OypIITHHY) 1 BU3HAYEHI 3a CIEIialbHOI0
¢dopmymoro. €, monpasaa, OfHE «aley: 3ampornoHoBane y m. 67 4. 2 cr. 1.4.1 mpo-
€KTY BU3HAYCHHS MallHOBOT IIKOAW (MalfHOBI BTpaTH, SIKUX 0co0a 3a3Hajia BHACTIIOK
BUMHEHHSI KPUMIHAJIBHOTO TPABONOPYIIEHHS Y 3B’S3KY 31 3HUIIEHHSIM a00 IMOIIKO-
JOKSHHSIM MaifHa, a TaKo)K BUTPATH, sIKi 0coda 3poduia abo MycHUTh 3p0OUTH /IS Bif-
HOBJICHHSI CBOTO MOPYLICHOI'O PEYOBOTO MpaBa ado MpaBa iHTENEKTyalIbHOI BIACHOCTI
(psiMi 30WMTKM) SIBHO HE pO3paxoBaHe Ha BHIAJAKH HE3aKOHHOTO 3aBOJIOMIHHS MpH-
POIHUMH pecypcamu, BKIIFOUAIOYH KOPHCHI KOIAJWHU (30KpeMa OypINTHH), a TOMY
HE MOXKE PO3IVISIIATUCH SIK YHIBEpcalbHE, IMONPH PO3MILLCHHS HaBeAeHO1 Aedinilii y
«3arajbHOMY» miocapii npoekty. BianoBinHo, HOro po3poOHUKaM 3371l YHUKHEHHS
y MallOyTHbOMY JTOKJIaJIJaHHS 3aliBUX y IILOMY pa3i aJBOKaTCHKHUX 3YCHIIb, BAPTO 200
crpoOyBaTy MOMNIMIIATH BU3HA4YEHHs, chopmynboBaHe 1. 67 4. 2 cT. 1.4.1 mpoekTy,
a0o0 (sIK MEHIII Bauii BapiaHT, 00 MaliHOBa IIKOJIAa — HACKPI3HE ISl TPOEKTY TIOHSTTS)
MIEPEeHeCTH 11e BU3HaYeHHs y KHUTY mocTty, B MeXax sIKOi OMUCYIOThCS KpUMiHAIbHI
MPaBOMOPYLICHHS IPOTH BIACHOCTI Ta IHTEIEKTYaJIbHOI BIACHOCTI.

V Bnockonanmenux cr. 240 ta ct. 240! ynrnoro KK cycmigpHo Hebe3mneuni Ha-
CIIAKY HE3aKOHHOTO BHIOOYyBaHHS KOPHCHHX KOTIJIHMH (30KpeMa 1 JUIsl y3TOIKCHHS
MOHATIMHOTO amapary KpUMiHAJIBHOTO Ta PErysTHBHOTO 3aKOHOJABCTBA) JIOLIIBHO
MO3HAYaTH SIK 30MTKH, a TPH OIMCAHHI KBai(iKyIOUHX O3HAK, IMOB’SI3aHUX 13 PO3Mi-
POM HE3aKOHHO BHI00YTOTO, HE BAPTO OPIEHTYBATHCH CaMe 1 JIUIIIE Ha BapTICTh KOPHC-
HOT KOTAJIMHH, SIK e 3p00ieHo y mpumitkax cT. 240 i ct. 240" KK. Bes3acrepexHa x
npono3ullist A. BipT HagaTin HE3aKOHHOMY TOBO/IKCHHIO 3 KOPUCHHMH KOTIaJTHHAMH
MICIIEBOTO 3HAYEHHS CTAaTyC KPHMiHaJIbHOTO MpocTynky [16, c. 52-53, 71, 167] e
MOXKe OyTH IiJTpUMaHa, OCKIJIBKH CyCITUIbHA HeOe3IeKka He3aKOHHOTO BHI00YBaHHS
KOPHCHUX KOTIAJIH BU3HAYAETHCS HE CTATYCOM OCTAaHHIX, BU3HAUEHUM PETYISTHBHUM
3aKOHOJIABCTBOM, a 3aIlOMIsTHOIO IIKOIOI0 JOBKULIIO, HA BU3HAYCHHS PO3MIPIB SKOT
BIUIMBA€E BaPTiCTh KOPHUCHUX KOTIAJIHH.

[IpoananizyBaBmm Marepiaii CyJOBOI MPAKTHKH, MOKEMO TaKOK CTBEpPIKYyBa-
TH, IO 37ilicHeHa B Mekax cT. 240! KK mudepenmialiist BimoBianbsHOCTI, TIOB’ I3aHa
3 pO3MipaMu HE3aKOHHUX il 3 OypIITHHOM, € HegocTarHbor. CripaBa B TOMY, IO
MOPYY 13 BHIIAJKaMH, KOJIM MPEMETOM aHAIIi30BAHOTO 3JI0YMHY BUCTYIAB OYpIITHH,
BapTiCTh AKOTO Oyia OIM3BKOI0 a0 JIUIIE B KUTbKA pa3iB IMEepeBHUIyBasia MOKa3HUK Y
100 HMAT (117 138 rpH, 134 755 rpu, 135 731 rpH, 137 tuc rpH, 154 682 rpH TOI10),
HamHu OyJ10 BUSIBIICHO HEMIOOJMHOKI BUITAJIKH, KOJIM TaKa BapTiCTh csraja, HallpHKIA,
1 vt 506 THC. 845 TpH, 1 MitH 732 THe. 546 TpH, 1 MutH 940 Tre. 973 TpH 1 HaBITH
3 muH 494 tuc. 876 rpH. He BukiMkae CyMHIBIB, 10 Taki MPOsIBM HE3aKOHHUX il 3
OypIITHHOM MOTPEOYIOTh TU(epeHIialii KpuMiHaIBHOT BiJIIIOBIIaIbHOCTI (2 He Mpo-
cro i1 iHmuBiMyai3atii).

3 ypaxyBaHHSIM BHKJIQJICHOTO Ta 3 OIVISIAY 3HOBY K Ha 3acajy CUCTEMHOCTI, y 4. 3
ct. 240" KK npornoHyeThes nepeadadnTy CyBOpIIly BiIMOBIIANBHICTh IOHAHMEHIIIE
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3a [ii 3 OypIITHHOM, BYMHEH] y BEIMKUX PO3Mipax, TOOTO 3arpoBagUTH MOJCIb, MOJi-
OHy 10 BTiteHHX y cT. 246 i cT. 254 KK. 11010 KoHKpeTHHX mapamMeTpiB BEIMKUX PO3Mi-
piB, TO, 3Bakaroun Ha MoAiOHI koedinieHTr B iHLMX HopMax OcobnuBoi yactinu KK, e
Mir 6u Oyt nokazuuk y 500 HM/IT. 3po3ymino, ofHak, 1o A/ paxoBoro po3s’si3aHHs
MTO3HAYEHOI TIPOOIeMH HEe 00IMTHCE 6€3 CIeIlialIbHIX KPUMIHOJIOTIYHUX OCIKEHb.

BkasiBka y u. 1 ct. 240' KK Ha zii, BiIMiHHI BiJl HE3aKOHHOTO BUJI00yBaHHS OypIiI-
TUHY (30yT, MpuaOaHHsl, 30epiranHs, nepenaya, IepecHIanHs, IepeBe3eHHs, epepoo-
Ka OypIITHHY, 3aKOHHICTh TIOXO/PKEHHS SIKOTO HE MiITBEPKYETHCS BiIMTOBITHUMH J10-
KyMEHTaMH), 32 33lyMOM 3aKOHO/AABLIsI, OyJia MOKIMKaHa BUPIINTH Mpo0ieMy KpuMi-
HAJIBHO-TIPABOBOT OI[IHKH MOBEIIHKH TOTO, XTO Oe3M0ocepeTHh0 OyPINTHH HEJIEraabHO
He BHI00yBae, IpOTE BCUIAKO IIbOMY crpusie. Taka Mmo3uiliss — BTIIEHHS Cy49acHOTO
KOMIUIEKCHOTO MiAX0y O KpUMiHAJIBHO-IIPABOBOT OXOPOHH JOBKIJUIS, BiIOUTOTO i Yy
yuHHINA penakiii cT. 246 KK.

Bapro omHak mMatm Ha yBasi, M0 1 10 HAOpaHHSI YMHHOCTI 3aKOHOM Bin 19 rpymHs
2019 p. Taka noBeiHKa BU3HABAJIACh KPUMIHAIBHO MIPOTHUIPABHOIO: 1) SIKIIO BKa3aHi HA
ceorozHi y 4. 1 cr. 240" KK aii (kpim BumoOyBaHHs1) Oyau 3a3maieriib 00yMOBJICHI, TO
BOHH ITi/IMaIaJH TIiJ] BU3HAYEHHS TOCOOHMIITBA, Yepe3 M0 MOIIM O KBaTi(iKyBaTHCh 5K
MOCOOHHULITBO HE3aKOHHOMY BHAOOYBaHHIO OypIUTHHY 13 mocuiaaHHsaM Ha 4. 5 cr. 27 KK;
2) K110 0c00a BUMHUIIA TIPHIOAHHS, OTPUMaHHSI, 30epiraHHs 4u 30yT OypILITHHY, sIKi, Ha-
BITaKW, He OyJM 3a37asierifp oOIsIHIMY (BiICYTHI O3HAKM CIIBY4YacTi), TO ii 1ii Morm 0
kBautidikysarucs 3a ct. 198 KK, po3paxoBanoro Ha moiOH1 BUMaIKH.

Tak, came 3a ct. 198 KK 3acynue CapHeHcbkuii paiionHu# cyn PiBHEHCHKOT 00-
nacti OcoOy-1, sxuii crioyarky 0e3 3aKOHHUX ITiJICTaB MPUA0aB KaMiHHS OypIITHHY-
cHUpLIo 3arajgbHoI0 Macoro 92 kr 500 r Baprictio 932,18 non. CIIA, a 3romom 30epi-
raB el OypIITHH-CUpPElb Y HAJeKHOMY oMy aBTomMo01si. [{ikaBo, 1110 y BUPOKY CYII,
sragasiid po BrirodeHHst 10 KK cr. 240! Ha migcrasi 3akony Bia 19 rpyaus 2019 p.,
3aCTOCYBaB HE IO HOBY 3a00poHy, a cT. 198 KK, 60 kepyBaBcs u. 2 ct. 4 KK, 3rigno 3
SIKOFO KpUMiHaJIbHA MIPOTHUIIPABHICTH 1 KApaHICTh, @ TAKOXK 1HIII KPUMiHATBHO-IIPABO-
Bl HACJI/IKH JTiSTHHS BU3HAYAIOTHCS 3aKOHOM TIPO KPUMiHAJIbHY BiMOBIIAJIbHICTB, IO
JIisIB HAa 4ac BUMHEHHS 11b0T0 NistHHSA [23]. [lopiBHANBHMIA aHai3 caHKIIH cT. 198 1 4. 1
ct. 240" KK moka3ye, 1110 Cy/l BUHHUB MPABIIbHO, 00 MMiJcTaBa 3aCTOCYBaHHA 4. | CT. 5
KK y ipomy pa3zi Oyma BiacyTHs.

30yT, npuabanHs, 30epiranHs, nepenady, nepecuiiaHs, MepeBe3eHHs, IePepoOKy
OypUITHHY, 3aKOHHICTH ITOXO/PKSHHSI SIKOTO HE MiATBEPKYETHCS BIIIOBITHUMH JIOKY-
MEHTaMH, MO)K€ BUYMHUTH SK TOM, XTO paHille He3aKOHHO BHIOOYB OypIITHH, TaK i
iHma ocoba. 3BepHeMo yBary i Ha Te, mo ct. 240" KK cdopmynboBana TakuM 4HHOM,
110 JIO3BOJISIE OXOMUTH JIi1, SIKI HABPSIT Y¥ MOXKYTh PO3I[IHIOBATUCH SIK TaKi, 1110 3aB/a-
I0Th LIKOJU MOPSAKY BUKOPUCTAHHS T4 OXOPOHH HAJP AK CKIaIHUKY JOBKUILIS.

[Toka3oBHM y IIOMY CEHCI BBaKA€EMO BUPOK, sikuii 3a 4. 2 cT. 240" KK 3acymxeno
Oco0y-2, sIKMi CIOYaTKy Yy HEBCTAHOBICHUX OCIO MpHUAOaB KaMiHHs OypIITHHY B JIEKO-
paTUBHUX eIeMEHTaX y HAMUCTHHAX 1 OpacieTax 3arajbHOI0 Macoro 56 xr 521 1, a maimi
30epiraB i mepeBo3uB 1 BUpoOH 3 OypiuTrHY. BiAMoBiIHO 10 BUCHOBKY €KCHIEpTH3U Ha-
MHCTHHH CBITJIO-KOBTOTO, >KOBTOTO, TEMHO-KOPUYHEBOTO, TIOMapaH4EBOT0, CBITIO-KOPHY-
HEBOT0, KOPUYHEBOT O, YEPBOHO-KOPUUHEBOI'O Ta TEMHO-KOPHUYHEBOI'O KOJIbOPIB B HATAHUX
Ha JIOCJTiKEHHS BUpoOax € OypIITHHOM Yy JEKOPaTHBHHUX €JIEMEHTaX ralTOBaHUM 1 OypIi-
TUHOM TipecoBaHuM [24]. | moiOHI BUNIa KK y MPAaBO3aCTOCYBaHHI, SIK 3’CYBaJIOCh, HE €
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MOOJMHOKHUMH. 3a TAKUX 00CTaBUH HE JIMBHO, 1110 OKPEMI JIOCIIIHUKH HABITh BBAXKAIOTh,
110 TTOPYIIEHHST BCTAHOBIICHOTO TOPS/IKY 00Iry HE3aKOHHO BHIOOYTOTrO OypIITHHY Mae
PO3IISIATHCH HE SIK MOCSATAHHS Ha JOBKULIA, a SIK KpEMiHAJIBHE IPaBOIIOPYLICHHS B cepi
rOCIOAAPCHKOT JisIbHOCTI [25, ¢. 51-52, 56].

Bapro momaru, mo BHacimok BkiaroueHHs 1o KK 240! B ii Tenepimmiii pegaxiii
OypIUTHH y CBOEMY HPAaBOBOMY CTaTycCi (paKTHYHO CTaB MPHUPIBHIOBATHCA 10 30poi,
HapKOTHYHHX 3ac00iB, MOpHOrpadiuHUX MPEIMETIB, IHIIUX MPEAMETIB, BUIIyUYCHHX
i3 MUBLUIBHOTO 00Iry (0OMEXEeHHX y HbOMY). 3 TOIVISAY K JOTPUMAHHS IPUHIUITY
CHUCTEMHOCTI HE3pO3yMiJio, YOMY MOMIOHUH MiAXi]] HEe peai30BaHO MO0 iHIIUX KO-
PUCHUX KONAIUH, SIKi, K 1 OYpIITHH, PETyIITUBHHM 3aKOHOAABCTBOM BiTHECEHO 0
JIOPOTOIIIHHOTO KaMiHHSA, a TaK caMO iHIWX (KpiM HE3aKOHHO 3py0aHHX JepeB abo
YarapHHUKiB) IPUPOJHHUX pecypciB (Hampukian, mnepemimeHHs adbo 30yT HE3aKOHHO
3HSITOTO IPYHTY, IIKip HE3aKOHHO J00YTUX TBAPHH, pUOHUX PECYpCiB).

ToMy MU MPUHIUTIOBO MiATPUMYEMO PO3POOHUKIB IPOEKTY B iX MpParHeHHi po3-
MEXYBaTH IiJICTABM KPUMiHAJIHHOI BiJIIIOBINAJIBHOCTI, 3 OJHOTO OOKY, 32 HE3aKOHHE
3aBOJIOMIIHHS PUPOJAHUMHU PecypcaMu (X0oU el TePMIHOIOTTUHUI 3BOPOT Yepe3 Horo
«HEEKOJIOTIYHICTE» BBakaeMo HeBmanuM) [20, c¢. 223-225], Ta, 3 iHIIOTO, 3a OKpeMi
MPOSIBH MPUYETHOCTI 10 TIOBEIIHKM THX, XTO BUMHSIE HE3aKOHHE JOOYyBaHHS MPUPOJI-
HUX pecypciB 3 IX MPHUPOAHOTO cepenoBuma. Y cr. 6.5.15 nmpoekTy WaeThes mpo Ha-
OyTTs 200 30yT 3aBiJOMO HE3aKOHHO JI00YTOTO TIPUPOTHOTO PECYPCY, 1 TAKE OTMMCAHHS
npeaMeTa KpUMIiHAJIBHOTO MPOCTYIKY MPOTH AOBKULIS (32 MPOEKTOM — IIPOTH MOPSII-
Ky BHKOPHCTaHHSI IPUPOJHUX PECYPCiB) BUMIPABAAHO BUKIFOYaTUME IHKPHUMiHYBaHH:I
IIi€i cTaTTi MO0 BUMAAKIB ITOBOMMKEHHS 3 TIPEAMETaMHU, SKi € BKE HE KOPHCHUMH KO-
MaJMHAMH, 3 BUTOTOBJICHUMH 3 HHX BHUpOOaMu (Ha BiMiHY BiJl YUHHOI PEHAKIIil CT.
240' KK).

BonHouac He MOXKHA OIIHUTH CXBAJIBHO iHII[IaTUBY PO3POOHUKIB MPOEKTY IIOJO:
a) He3raayBaHHs y 6.5.15 mpoexTy nepeMileHHs i mepepoOIeHHs BiIIOBIHOTO Ipe-
MeTa; 0) BCTAHOBJICHHS BiAMOBINATBHOCTI 3a 3a3aleriab He o0imsgHe HaOyTTs abo
30yT 3aBiJOMO HE3aKOHHO J00YTOTO MPHPOTHOTO PECypcy, 30KpeMa KOPUCHHUX KoTa-
JIMH, HE3aJIe)KHO Bix ix Baprocti. Peanizamist Takoi mpomno3wuiii He JUIIe HEe BHIIpa-
BUTH ICHYIOUY CHTYaIlil0, KOJIM KpUMiHaJbHA BiAMOBINANBHICTh HACTAE ISl OCi0, Ki
pua0aBaroTh, 30€piraroTh a00 BUMHSAIOTH 1HIII HE3aKOHHI Jii 3 OypPIITHHOM Mi3epHOT
BapTOCTi, a i HE BPaxoBye Ty 0OCTaBHHY, IO €KOJOTTUHY HIKOAY AOBKIJUTIO 3aBAAIOThH
HE CTUIBKU HAaOyTTs i 30yT HE3aKOHHO BUAOOYTOro OypIITHHY (SIK 1 IHIIMX KOPUCHHX
KOITaJINH ), CKUTPKU HOTO HEe3aKOHHE BHI00YBaHHS. 3a MPOEKTOM, HABIIAKH, HE3aKOHHE
BU00YBaHHs KOPUCHUX KONaIUH (HE3aKOHHE 3aBOJIOJIHHS) BU3HABATUMETbCS KPUMi-
HAJILHO MTPOTHUITPABHUM, K YK€ 3a3HAYaJIOCh, JIMIIE 32 YMOBHU 3aBIaHHS TIEBHOT Maii-
HOBOI IIKOJIH, TOJI SIK «IIPUYETHI» HAOyTTA i 30yT HE3aKOHHO BHJIO0YTHUX KOPHUCHHX
KOTIAJIMH — HE3aJIS)KHO Bifl Hel.

HeoOxinHO BKa3aTy i Ha BiICYTHICTh y TIPOEKTI YITKOTO PO3MEKYBaHHS, 3 OJTHO-
ro 00Ky, 30yTy HE3aKOHHOTO 3/100yTOr0 MPHUPOAHOTO pecypey (cT. 6.5.14, 3mounH 3
CTYHCHS, a Y BUNAAKy BUMHEHHS i€l aii 3 OypmruHoM — 4 cTymneHs) Ta, 3 iHIIOTO,
30yTy 3aBiJIOMO HE3aKOHHO J00yTOTO MPHUPOIHOTrO pecypcy (cT. 6.5.15, mpocTymok).
Uu He eMHe, IO Ca/Ia€ Ha JIMKY MicJsi 03HAWOMIICHHS 3 IIMMH [TPOEKTOBAHUMH T10-
JIO)KEHHSIMU: BOYEBH/Ib, MAETHCS Ha yBa3i Te, IO 3a cT. 6.5.14 Oyxe kBamidikyBaTucs
30yT IPUPOTHOTO Pecypcy, BUMHEHUH THM, XTO CIIOYATKy HUM HE3aKOHHO 3aBOJIOAIB
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(Tak 3BaHa BTOpWHHA 3JIOYMHHA JiSUTBHICTH) a00 TUM, XTO BHCTYIHB «IHTEJICKTyallb-
HUM) TTOCOOHMKOM TaKOTO HE3aKOHHOTO 3aBOJIOMIIHHS (4. 5 CT. 2.7.2 IPOEKTY), TOII 5K
30yT, OXOIUTIOBaHUHM CT. 6.5.15 MPO€EKTY, 0O3HaYATHME PUYETHICTH A0 KPUMiHAJIBHOTO
MPaBOMOPYLICHHS Y BHUJI HE3aKOHHOTO 3aBOJIOMIHHS TPUPOIHUM pecypcoMm. CyMHi-
BaEMOChH, OJIHAK, IIO: a) y TaKOMY PO3MEKYBaHHI, KU 10 TOTO X TMOTpedyBarnmMe
3HAUHMX KOMEHTATOPCHKUX 3YCHIIb, € IPAKTHYHHN CEHC; 0) «I01aTKOBa (32 OKPEMOIO
CTaTTel0) KpUMiHAIbHA BIAMOBINANBHICT 3a 30yT NMPUPOIAHOTO pecypcy, BUMHECHUIH
0c00010, sIKa UM PEeCypCcOM CIIOYaTKy HE3aKOHHO 3aBOJIOAINIA, BUIYYHBIIN KHOTO i3
MIPUPOTHOTO CEPEAOBUILA, HE CYNepeuUTUME NPUHIMITY non bis in idem, Ha3BaHOMY
y cT. 1.2.7 IpOEKTY SIK «IPUHIIMAI OHOKPATHOCTI 3aCTOCYBaHHSI KPUMiHAILHO-TIPaBO-
BHIX 3ac00iB» [19].

3 omAay Ha cKazaHe, MPOMOHYEMO CT. 6.5.14 13 IPOEKTY BUKIIIOYHUTH, a HOTO CT.
6.5.15 MOMOBHUTH 3rajlyBaHHSIM IO 3a3/1aJIeTib HEe 00IIsIHe epepoOIeHHS Ta Iepe-
MIIIEHHS (32 MPOEKTOM — TIEPEMIIIYBaHHS) 3aBiIOMO HE3aKOHHO TOOYTOTO MPHPOI-
Horo pecypcy. [IoHATTSIM nepemiltyBaHHs, pO3KpUTHM Y 11. 41 4. 2 cT. 1.4.1 npoekTy,
OXOIUTIOBATUMEThCS 1 BUBE3CHHS 3 YKpaAiHU 3aB1IOMO HE3aKOHHO 100YTOr0 MPUPOTHO-
TO pecypcy, ske 3apa3 (mopsa i3 30yTom) ¢irypye y ct. 6.5.14 mpoexry.

3a ymMoBH 30epekeHHsI OKpeMO1 KpUMiHAIBHO-IIPABOBOT 3a00POHH, MTPUCBSIYCHOT
BIZIMOBIIaJIbHOCTI 32 HE3aKOHHI [ii 3 OypLITHHOM, CKJIaJ] 3JI0YHMHY, TepeadaueHoro
cT. 240! KK, 10IiIBHO CKOHCTPYIOBATH SIK MarepiaabHO-()OpMaIbHHM, Tepea0adrBIITH
SIK KpUTEpi KPUMIHAIBHOI MPOTUIPABHOCTI HE3aKOHHOTO BHJIOOYBaHHS OypLITHHY
HOPMATHBHO 3aKPIIUICHUH TIOKa3HHUK 3aBJIaHOT TAKUM JIISIHHSIM LIKOAU (30UTKIB), TOII
SIK JUTS 1HIMUX i 13 OypIITHHOM — HOTO TeBHY (MiHIMalbHY) BapTicTh. KoHKpeTHHIA
PO3MIp BKa3aHOTo KPUTEpir0 Mae OyTH BH3HAUYCHHI 3a pe3yJbTaTaMy CaMOCTIHHOTO
JOCHIJKEHHS] KpUMIHOJIOTTYHOTO CIIPSIMYBAaHHSI, SIKE MA€ OXOIHUTH 1 MaTepiaiu npaBo-
3aCTOCOBHOI IMPAKTUKH.

Peasizanist BUKiIaaeHo1 Npono3uiii CpusTUME MOJO0NaHHIO BUSBICHOT HOCHTI/-
HUKaMH XHOHOI Ta MONIMPEHOI MPAKTHKH, KOJIU MPaBO3acTOCyBadi CTBOPIOIOTH BHU-
JTUMICTh «0€3KOMITPOMICHOT» OOpOTHOH 13 «OypIITHHOBOIOY» 3IIOYMHHICTIO Ta MOKpa-
LIYIOTh CTaTUCTHYHI MOKa3HUKH 33 PaxXyHOK MPUTATHEHHS 10 KPUMiHAIBHOI BiMOBI-
JabHOCTI HalApiOHIMX (Y (PYHKI[IOHAILHOMY 3HaYCHH1) BUKOHABIIIB, SIKi BUI00YIIH
JIeKiJTbKa TpaMiB KOPHCHOI KOTIAJIMHA, HE pearyodd IpH oMY Ha Iii 0ci0, sKki Helre-
rajgpHO BHI00YBarOTh OypIUTHH TOHaMu [26, c. 123-124].

[Mocrae oHak MUTaHHS, Y4 HE CTBOPHUTH IPOMOHOBAHE KOHCTPYIOBAHHS CKJIaTy
JOCIIPKYBAaHOTO 3JI0YMHY TPYIHOIII /ISl IPaBOOXOPOHIIIB, 3BayKatoun Ha Take. J{omi-
HYIOUMH y Teopii KpUMiHAJIBHOTO IpaBa i CyJ0Bii MpaKTHILI MiAXi OIsATrae y TOMY, 10
CTaJiisl 3aMaxy HEMOXIIMBA y BUIAJKaX, SKIIO 3aKOHOJIABEIb OB’ SI3y€ KPUMIHAIBHY
BIJIITOBIIaILHICTE 13 HACTAHHSIM MIEBHUX CYCIUTHPHO HEOS3MEUHNX HACTIIKIB, BKA3aHUX
y aucno3uuii HopmMu OcobnuBoi yactunu KK, sikux y KoHKpeTHil cuTyauii pakTuaHO
He crpuurHeHo (Hanpukian, 4. 5 ¢t. 152 KK — 3rBantyBaHHs, 110 CIPUYUHHUIIO TSXKKI
Hachiaky, 4. 3 c¢T. 185 KK — kpami’kka, 110 3aBAaia 3Ha4HOI IIKOIW ITOTEPITIIOMY, d.
4 ct. 187 KK — po306iii, moegHaHUH 13 3aMOAISIHHSAM TSHKKUX TUIECHUX YIIKOAXKCHB, CT.
364 KK — 310BXMBaHHS BIa1010 200 CITy)KOOBHM CTAaHOBHILEM, 10 3AITOJIISIIO iICTOTHY
KOy a00 TSKKI HACIIIKH).

BBaxkaemo, mo Ha mpakTHil TpoOieM, TMOB’S3aHUX i3 HETNONIMPEHHSIM Ha IIi
1 moAiOHI HOPMATHBHI IOPHIMYHI KOHCTPYKIIi TaKol XapaKTEPUCTHKH, SIK CTadid, i3
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KBaJi(iKaliero HE3aKOHHOTO BUIOOYBaHHS OypLITHHY SIK 3JI0YMHY 3 MarepialbHUM
CKJIaJOM HE BUHHMKaTHUMe. BHX0OOUMO 3 TOrO, 110 K 3aKiHYEHHUH 3JI04HMH (2 HE sK 3a-
Max) OyayTb PO3LIHIOBATHCH Jii 0¢i0, SIKi MoYaiu He3aKOHHE BUI00YBaHHS OypILITHHY
(a omxke, BKE 3aNOMISIIM €KOJOTIYHY IIKOAY — 30MTKH, BUpaxyBaHi 3a CIELiaTbHOO
(hopMyI010), OHAK Il HE 3aBOJIONILIH €0 KOPUCHOIO KomainHoo. Jlo pedi, Taky kK
no3uuito 3aitmae i Kacauilinmii kpuminaiasHuii cyn Bepxosroro Cyny, sikuil, He 3a-
JTIOBOJIBHUBIIY KacalliliHy cKapry 3acy/pkeHoro 3a 4. 2 cr. 240 KK, aprymenTyBas 1ie
THM, 1110 HE3aKOHHE BUI00yBaHHS KOPUCHUX KOTIAJIMH 3araJlbHOAEPKaBHOTO 3HAYECHHS
€ 3aKIHYeHUM 3 MOMEHTY IT0YaTKy iX Bua00yBaHHs [27]. 3pobneHe mpu oMy Bepxo-
BHUM CyZIOM 3acTepeKeHHsI «He3aJIe)KHO BiJ] KUILKOCTI JTOOYTHX KOPUCHHX KOTIAJIHH)
3yMOBJIEHO TUM, 1110 ¥ 4. 2 cT. 240 KK (s1x i B cT. 240" KK) BiacyTHs KpUMiHOYTBOPIO-
BaJIbHA O3HaKa, OB’ s3aHa 3 PO3MIPOM 3aMOisSHOT IKOAN JOBKILIIO.

BucHoBk# i mpono3uii. Bixcythicts y ct. 240" KK MiHiMansHOTO mopory Bap-
TOCTi OypIITHHY, HE3aKOHHE BUI00YBaHHS SKOTO 200 MTOBOKEHHS 3 IKMM Ma€ TATHYTH
KpUMiHAJIbHY BiJIIOBiAaJbHICTh, MPU3BOIUTD JI0: a) CYNIEPEUIMBOI CyI0BOI MPAKTHKH,
OB’ SI3aHOI 13 3aCTOCYBAaHHSAM HOPMH MPO MAaJO3HAYHICTh Il FOPUIAUYHOI OI[IHKH Ta-
KHX fiif; 6) BAHUKHEHHS KOJi3ii MIXK JOCTiKyBaHOIO KPUMiHAIBHO-TIPABOBOIO 3200-
poHoto i ct. 47 KYnAIlL. OntumanbHUM BBa)KAEMO 3aKOHOAABYHMH CIIOCIO MOJOJIaHHS
3’sICOBAHOT MPAaBOBOI HEBU3HAUCHOCTI.

OCKUIBKM AJIS1 TAKOTO IOCSATaHHS Ha JOBKULIS, K HE3aKOHHE BUIOOYBAaHHS KO-
PHCHHUX KOTIAJIMH, BKIIIOUAIOUU OYpIITHH, XapaKTepHi KOMIUIEKCHI HACHIZKH (a HE MO-
HOHACIIIIKK ), POJIb KPUMiHOYTBOPIOBAIbHOT O3HAKH Y IIbOMY Pasi He MOBUHHA Biirpa-
BaTH MiHiMaJbHA BAapTICTh KOPHCHOI KOMAJIMHU. Y BIOCKOHAIEHHUX cTaTTax 240, 240!
KK cycninpHO HeOe3neuHi HacHiIKi HE3aKOHHOTO BUOOYBAaHHS KOPUCHUX KOTIAJIMH
(30Kpema 1 711 y3ro/pKeHHS TOHATIHHOTO anapary KpUMiHaJIBHOTO Ta PETyJISTUBHOTO
3aKOHO/IaBCTBA) JIOIIBHO TIO3HAYATH K 30UTKH, a TIPH OIMHUC] KBaJi(iKyrOduX O3HAK,
MOB’SI3aHUX 13 PO3MIPOM HE3aKOHHO BHI00YTOro, HE BapTO OPIEHTYBATHUCH caMme i
JIMIIE Ha BapTiCTh KOPUCHOT KOMIAJIMHH, SIK 1€ 3pOOJICHO Y IPUMITKaX YMHHHX PelaK-
it 3raganux crareir KK.

HezakonHoMy BH100yBaHHIO KOPHCHHUX KOMAJIHMH 3arajbHOJIEPKABHOTO (BKIIIOYA-
toun OyprituH) i MicuieBoro 3HadeHHs1 y KK HeoOXiIHO MPHUCBATUTH OKPEMY CTaTTIO,
nrdepeHITifoBaBIM B 1i MeKaxX BiAMOBITATBHICTE 3aJICKHO Bil pO3MIpy 3aIlOisTHOT
LIKOJH, TapaMETPH K01 MatoTh OyTH (hopMatizoBaHi. 3a yMOBH X 30epe:KeHHS OKpe-
MOi KpUMiHAJILHO-TIPABOBOI 3a00POHHM, NMPUCBSYCHOI BiAMOBINATBHOCTI 32 HE3aKOHHI
i1 3 OypIITHHOM, CKJIa]] 37I04uHY, iepeadadeHoro cr. 240" KK, norinsHo CKOHCTpyTo-
BaTu K MaTepiasbHO-(OpPMaNbHU, epe0auuBILH K KpUTEPill KpUMiHAJIBHOI MPO-
TUTPABHOCTI HE3aKOHHOTO BU100yBaHHS OyPIITHHY HOPMATUBHO 3aKPIIJICHUH MOKa3-
HUK 3aBJaHO1 TAKUM JISTHHSAM IIKOAH (30UTKIB), TOAL K IS IHIIKX JIiH 13 OypIITHHOM
— #oro neBHy (MiHIMaJIbHY) BapTiCTb.

3aciyroBye CXBaIbHOT OI[IHKH ITPOTIO3HUILiSl PO3POOHHKIB TPOEKTY MIONI0 PO3MEKY-
BaHHS ITIJICTaB KPUMIHAJILHOI BIAMOBINATBLHOCTI 32 HE3aKOHHE 3aBOJIOMIHHS TIPHPOII-
HUMH PECypCaMH, 3 OMHOTO OOKY, Ta OKpEMi MPOSIBU MPUUETHOCTI 10 MOBEAIHKH THX,
XTO BYHMHSIE HE3aKOHHE JOOYBaHHS MIPUPOAHUX PECYPCIB 3 iX MPUPOIHOTO CEPEOBHU-
11a, 3 iHmoro. BogHodac mpoekT y nmpoaHaizoBaHiid YacTHHI TOTpeOye MOHaWMEHIIIe
TaKOTrO BJIOCKOHAJICHHS: 1) BU3HAuUEHHsS MaliHOBOI IIKOAW SK HACKPI3HOTO MOHSTTS,
3aKPIIJICHOTO Y «3arajlkHOMYy» Iyiocapii, Mae OyTd chopMyabOBaHE Y TaKUil CIIOCiO,
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100 BOHO IMOIIMPIOBAIIOCH HA BCI MOYKJIMBI CUTYallii, BKJIIOYAIOYH BHUITIAJIKH HE3aKOH-
HOTO 3aBOJIOJIIHHS ITPUPOJHUMH PECypCaMH, 30KpeMa KOPUCHIUMH KOTTAIMHAMH; 2) CT.
6.5.14 «30yT abo BUBE3CHHS 3 YKpaiHU HE3aKOHHO 3/100yTOTO MPUPOIHOTO PECYPCY»
13 MMPOEKTY CJIIJT BUKIIFOYHUTH; 3) y TOOIPAIbOBaHii CT. 6.5.16 MpoekTy MOBa MOBUHHA
WTH TIPO «IIpUYeTHEY (3a3/1ajerias He oOIlsfHe) TTOBOUKEHHS 3 HE3aKOHHO J00yTHMHU
MIPUPOIHUMH PEeCypcamu, a came ix 30yT, epeMilleHHs 1 TepepoOICHHS.

Harmri mopanbini HayKoBi po3BiiKu OyAyTh MIPUCBSYCHI BUBYCHHIO ITUTAHb TOTEH-
1ilHOT 1 (haKTUYHOT KapaHOCTI HE3aKOHHUX JIii 3 OYPIITHHOM.
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SYSTEMATIC AND LEGAL ASPECTS
OF LEGAL RESPONSIBILITY
FOR ILLEGAL ACTS WITH AMBER

Summary

The article is devoted to the disclosure of certain systemic and legal aspects of
responsibility for illegal actions with amber. Relevant judicial practice is analyzed.
Proposals for improvement of Art. 240-1 of the Criminal Code of Ukraine “Illegal
extraction, sale, purchase, transfer, forwarding, transportation, processing of amber”.

The issue of the application of the criminal law norm of insignificance for the
legal assessment of illegal amber mining and its illegal handling was considered. The
existence of a conflict between the investigated criminal law ban and Art. 47 of the
Code of Ukraine on Administrative Offenses “Violation of the State Property Right to
Subsoil”, comments are expressed regarding its (collision) overcoming in the aspects
of de lege lata and de lege ferenda.

It is argued that the socially dangerous consequences of illegal mineral extraction
(in particular, amber) should be labeled as damages. It is shown that carried out
within the limits of Art. 240-1 of the Criminal Code of Ukraine, the differentiation of
responsibility related to the size of illegal actions with amber is insufficient.

The relevant provisions of the project of the new Criminal Code of Ukraine were
analyzed, the advantages and disadvantages of the relevant formulations were clarified.
In particular, the proposal of the drafters of a potential criminal law to distinguish the
grounds of criminal responsibility for the illegal acquisition of natural resources, on
the one hand, and individual manifestations of involvement in the behavior of those
who commit illegal extraction of natural resources from their natural environment, on
the other, was supported.

The issue of the appropriateness of anchoring in Part 1 of Art. 240-1 of the Criminal
Code of Ukraine instructions on actions other than illegal amber mining.

Keywords: systematicity, principles of law, legal responsibility, conflict of legal
norms, differentiation, amber, illegal actions, qualifying features, insignificance.
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KPUMIHOJIOI'TYHI OCOBJIMBOCTI
MPO®ECIAHOI 3JIOYAHHOCTI

CrarTs mpucBSYEHa JOCIIIKEHHIO KPUMIHOJIOTTYHUX OCOOMUBOCTEH mpodeciii-
HO{ 3JIOYMHHOCTI, 10 € BOKJIMBUM Ta aKTyaJIbHUM MUTAHHAM AJisi GOpMyBaHHS CHC-
TEMH 3aXOJiB MO0 11 3armobiranus Ta nmpodinaktuku. [Ipodeciiina 3I0UNHHICTD — 118
37I0YMHHA IiSUTBHICTB 0Ci0, SIKI CHCTEeMaTH4YHO, Ha MPOTSA31 CBOTO JKUTTS, BUMHSAIOTH
KpUMiHaJIBHO-KapaHi Jiii MEBHOTO HANPSIMKY, BAKOPHUCTOBYIOUH iX Pe3yJIbTaTH SIK CIO-
€10 3apo0iTKy Y¥ OTPUMaHHS MPUOYTKY I iCHYBaHHs. JIJIg TaKuX 0Ci0 BiXMOBITHII
HanpsM iX «3JI0YMHHOI AiSTBHOCTI» cTae «npodecieroy y sKid BOHH PO3BUBAIOTHCS,
MOCTIHHO TTOKPALTYIOTh CBOT 3I0YMHHI HABUYKHU Ta JIOCATAIOTH MPOGECIHHUX «BHCOT»
3 METOIO OTPUMAHHS SKOMOTa OIITBITIOr0 MPUOYTKY (3ap00iTKY) Ta YKPUTTS CIAIB CBO-
€1 3I0YMHHOI AiSTILHOCTI BiJl yBaru npaBoOOXOPOHHUX OPraHiB.

ABTtopamu OyJi0 BHUIIIEHO TaKy CHCTEMY O3HaK MpoQeciifHOi 3II04MHHOCTI: TO-
CTIHHUH 1 CTINKMH XapakTep; HAsIBHICTh «CIICMiami3arii i «kBamidikamii» y 3I0UnH-
Ls1; HasiBHICTB MOCTIHHOTO K0X0ny (MpuOYTKY) Bifl 3I0YMHHOI JisUTBHOCTI; TOCTIMHUHI
3B’SI30K 3JIOYMHIIS 3 aHTUCOLIAIbHUM CEPEOBHUIIIEM; HAsIBHICTh BIACHOI «crenugiv-
HOI CyOKYIBTYPH» Y BUTIISAII TPAIUIIii, 3BHUAIB, IEBHUX «MOB CITITKYBAHHSD) (CIICHTY).

3a pe3yapraTaMu JOCIHIKEHHS aBTOpaMH OyJ0 C(OPMYIbOBAHO CHCTEMY EKOHO-
MIYHUX, COIIAIbHAX, TIOJITHIHHUX Ta MPABOBUX 3aXOMiB 3aM00ITaHHS Ta PODITaKTH-
K1 TipodeciiHOl 37T0YNHHOCTI.

B Mexax mpaBOBHX 3aXOfiB aBTOpaMH OyJIO0 3allpOMOHOBAHO JOMOBHUTH Pi3HI
crarti OcobnuBoi yactTnaM KprMiHABEHOTO KOIEKCYy YKpaiHU HACTYITHOIO KBAMi(iKy-
104010 O3HAKOIO — «BUMHEHHS AISIHHS Yy BHIVISIIII 37I0YMHHOTO mpomuciy. Ha tenepim-
Hiil yac B KpuminaneHOMY KoJieKci YKpaiHH iCHY€ JUIIe Taka KBaji(ikyroua o3HaKa
SIK «IIOBTOPHICTh 3JI04YMHY», sIKa 3aCTOCOBYETHCS HE JIMIIIE KOJIH OYJI0 CKOEHO 2 emi30an
3JI0YMHY, a HaBiTh SIKIIO MaJio Miciie 3-15 emi30/iB 0JJHOTO 1 TOTO K CaMOro 3JI0YUHY.
Taka cutyarrist He BpaxoBYy€ HiSUTBbHICTH MPO(ECiHHNX 3TOUNHIIIB, KOJTH CKOEHA HUMH
CYKYIHICTB y 3-15 31m04nHIB Ma€e KBaTi(piKyBaTUCH SIK OLIBII TSHKKHIA 3JI0YHH Y TTOPiB-
HSIHHI 13 3BHYAITHOIO «IIOBTOPHICTIO», IO OXOIUTIOE JIUIIE 2 STTi30IH.

© b. M. Opnoscbkui, 1. A. Ocanua, 2024
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Takox aBTOpamMu OyNIO 3alIPOTIOHOBAHO CTBOPUTH OKpemuid 3akoH Ykpainu «IIpo
OCHOBH 3amo0iranHs Ta IpoTuil npodeciifHili 3TOYNHHOCTI» Y AKOMY MepeI0aYnTh
KOHKPETHI po3/inu, mo OyayTh 3a0e3nedyBaTH KOMIUIEKCHE BPETYTIOBaHHS MUTaH-
Hsl IpoTuii npodeciiiHiil 3mournHHOCTI. J[0 CTPYKTypH TakMX pO3IiIIB MOXYTh Ha-
nexxatn HacTymHi: 1) «3aranpHi monoxkeHHs»; 2) «Cy0’extn npotuaii mpodeciiaiii
3JI0YMHHOCTI, X KommeTeHuis»; 3) «[Ipodinakruyni Ta 3ano0ixHI 3ax01u 60pOTHON
13 mpodeciitHoro 3M0unHHICTION; 4) «Ocoba mpodeciitHOro 3MounHII Ta i mpaBoBUii
craryc»; 5) «BiamoBiganbHICTh 3a MopymeHHs y cdepi npotuaii npodeciiniii 3mo-
YUHHOCTI»; 6) « KOHTpOIIb 1 HarIs1 32 BAKOHAHHSIM 3aKOHIB y cepi 00poThOH 3 TIpo-
¢eciitHoro 304nHHICTION; 7) «[IpUKiHIIEBI Ta MepexiHi MOJ0KEHHSD».

Ha mymKky aBTOpiB MOBHOIIHHE 3aKOHOAABYE BPETYIIOBaHHS MpoQeciitHoi 3110-
YMHHOCTI Ta (popMyBaHHs e(hEKTUBHOT CHCTEMH 3aXOAIB 11 MPOTHIT € 3aMOPYKOIO TO-
Oy/IOBH yCIIIIHOT MPEBEHTHUBHOT KPUMIHOJIOTIYHOT MOJIITHKH JIepKaBU 10 6OpOTHOI 13
TAKOIO 3JI0YHMHHICTIO.

KoarwuoBi cioBa: mpodeciiiHa 31I04MHHICTD, CTIHKHI Xapakrtep, Kpamidikaiis
3JIOYMHIIA, 3aIT00ITaHHS Ta MIPOTHUIIS, 3TIOYMHHIHN POMHUCEIL.

IMocranoBka npodaemu. OQHAM i3 CHCTEMHUX PI3HOBH/IIB 3JI0YMHHOCTI B KpH-
MIHOJIOTIYHIH Haymi € mpodeciiiHa 3MOYMHHAICTE. Taka 3JI0YMHHICTh HeCE 3HAUHY He-
0e3meKy ISl CyCIIbCTBA aJIXKEe MOJICITIOE 32 COOOF0 3/1IMCHEHHS MMOCTIHHOT 3TI0YMHHOT
JUSIBHOCTI JOCBITYCHUX 1 BUCOKOKBATI(PIKOBAHUX 3JIOYHMHIIB, sIKI 0Opanu ajs cede
3a3HAUYCHUH MUISIX Ha MPOTA31 YCHOTO CBOTO YKHUTTS 1 OTPUMYIOTH BiJl CBO€T MisITLHOCTI
MarepiajbHi KOIITH Ui iCHyBaHHs. B KpUMiHOMOTIYHIN JiTepaTypi NpHUCYTHI pi3Hi
MOIYISITA TIOAO 11 MOHSITTS, CTPYKTYPH 1 3MICTY, 3arajioM TepMiHH «mpodeciiiHa 3710-
YUHHICTHY» Ta «IPOPECIHHUN 3TTOYUHEIL» KPUMIHOJIOTaMHU TPAKTYIOTHCS IOBIUIBHO.
Tomy nocmiKeHHS KIIOYOBUX KPUMIHOJIIOTIYHUX aCHEKTiB MpodeciiiHol 304nHHOC-
Ti, BU3HAYCHHS CY4YacHHX 3aXO/iB il MPOTHIIT € BAXKIIMBUM Ta aKTyaJIbHUM MMHTAHHSIM
y CBITJII HEOOX1THOCTI (hopMyBaHHS ¢(EKTUBHOI KPUMIHOJIOTIYHOT MTOTITHKH JAePKABH
10710 OOPOTHOM 13 TAKOKO 3IIOUMHHICTEO Ta MiHIMI3aIli€t0 i1 HACHIIKIB JJIS CYCITIIHCTBA.

AHaJi3 ocTaHHIX 10cHiTKeHb i myGJikaiii mokasye, 110 TUTaHHs MpoQeciitHol
3JIOYMHHOCTI Ta 11 MPaBOBOT KBTI (hiKaIlii IPSIMO 91 TIOOIIHO BiJoOpaskallucs Y Iparsax
takux BueHux: M. I. baxxanosa, O. M. bannypku, B. 1. bopucosa, O. O. /lynoposa,
O. M. [Ixyxu, H. K. Makapenxo, B. K. Margiituyka, [1. B. Menbnuka, I. I. Murpo-
¢danosa, A. A. My3suxkw, 1. B. Cepsenpkoro, B. 5. Tamis, M. 1. XaBpoHroka Ta iHIITHX.
B Toli ke yac, KpUMIHOJIOTIYHI aCIeKTH 3a3Ha4eHO] TEMAaTHKH, 30KpeMa 3aXoau 3a-
noOiraHust Ta MpodinakTUKU MPOQeciiiHOT 3ITOUMHHOCTI, 3aJIMIIAI0THCS HEIOCTATHBO
PO3KPHUTHMH 1 MOTPEOYIOTh JETATLHOTO PO3IIsiay. ToMy, CIUpalovYnch Ha MOTepeIHi
JOCTIIKEeHHS, aBTOpaMH OyJie MPOBEICHO KPUMIHOJIOTTYHUH aHali3 npogeciiiHoi 31o-
YMHHOCTI 3 TOYKH 30pY ii MOHATTSI, 03HAK Ta 3aXO/iB 3armo0iranHs i NpodiIaKTHKH 3
AKLEHTYBAaHH;IM yBard Ha IPaBOBUX aclEKTax 1i€i TEeMaTHKH.

MeTa crarTi. BianoBigHO 10 OO, METOIO JOCIKEHHS CTaIH: 1) aHaTi3 TIOHSTT,
O3HaK Ta CTPYKTYpH NPOQeciiHOT 3MOYMHHOCTI, (POPMYBaHHS BIACHOTO MOIIISTY 3 IIOTO
MIPUBOJY; 2) aHaJli3 Cy4acHOi CTPYKTYpH 3aXOiB 3aro0iraHHs Ta MpoQilakTUKH Tpode-
CiiiHO1 37104MHHOCTI; 3) hOopMyBaHHS BIACHUX MPOMO3MLIN 010 YIOCKOHAJICHHS TIPaBO-
BUX 3aXOJIiB 3a1100iraHHs Ta NPOQIIAKTHKY NPOeciiiHOT 3MOUMHHOCTI.
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Buxkian ocnoBHoro marepiaJy. [Ipodeciiina 37I04MHHICTD € JOCUTH CHCTEMHUM,
3 TOYKH 30pY CBOTO 3MICTy TOHSTTAM, K€ 3aPOJIIIOCS Y CYCIIILCTBI 1€ 3 CTapoaB-
HiX YaciB. BiAmoBiAHO 70 MBOTO i3 PO3BUTKOM «Ipodeciii» 3I0YHMHHOTO CBITY BiJ0Y-
Bajiacs €BOJIIOIiS PO3YMIHHS OCHOBHHMX CKJIaJIOBHX TaKOTo MOHATTA. Ha TemepimiHii
Yyac B KpUMIHOJIOTIUHIN HayIli iICHYIOTh Pi3HI MiIX01H Moo Horo nedinimii, KOKHAN 3
SIKUX BUOKPEMJITIOE TIEBHY OCHOBY JIJISl HOTO TIIyMa4eHHSI.

LlenTpansHuM, Ha AYMKY aBTOpiB, Ma€ OyTH TODNISAI Npo Te, Mo «mpodeciiina
3JIOYMHHICTEY — 1€ 3JI0YMHHA TisTLHICTE 0Ci0, SKi CHCTEMaTHYHO, Ha MPOTA31 CBOTO
JKUTTSI, BIMHSAIOTh KPUMIHAILHO-KapaHi JIii IEBHOTO HANPSMKY, BHKOPUCTOBYFOUYH X

Pe3yNIbTaTH SIK CIOCIO 3apO0ITKY UM OTpUMaHHS MPUOYTKY ISt icHYBaHHA. J{is Takux
0Ci0 BIAIOBITHUI HAMPSM X «3JIOYMHHOI AiSUTBHOCTI» CTa€ «Ipodecieroy y AKiii BOHU
PO3BHBAIOTHCS, MOCTIHHO MOKPALIYIOTh CBOI 3JI0YMHHI HABHYKU Ta JOCATAIOTH HPO-
(eciiiHIX «BUCOT» 3 METOI0 OTPUMAHHS SIKOMOTa O1IbIIOro MPUOYTKY (3apobiTKy) Ta
YKPHTTS CIiJIiB CBO€T 37I0YMHHO] JIISTTBHOCTI BiJl YBaru paBOOXOPOHHHUX OPTaHiB.

BignoBigHo 10 1bOro, Ha AYMKY aBTOPIB, BApTO BHIUIMTH TaKy CHCTEMY O3HAK

npodeciiftHoT 3MTOYMHHOCTI:

1) MOCTIMHMH 1 cTiiiKnii xapakrep [4, ¢. 116]. ITpodeciiini 3104nHuI Ha IPOTA3I
TPHUBAJIOTO Yacy Oararopa3oBO BUMHSIIOTH 3JI0YMHH SK POOOTY, BOHH HE MO-
XKYTh OJHOPA30BO iX BUMHHUTH, OCKIJIBKH OTPUMYIOTh IPUOYTOK (IOXOH) Ha
KHUTTS BiJ IX BANHECHHS,

2) HasBHICTb «crenianisanii». Taka 03HaKa NPOSIBISETHCS B TOMY, IO y KOKHO-
ro npoQeCiifHOTO 3JI0UMHIIA € YiTKE HAaJaIITyBaHHS Ha KOHKPETHHN Pi3HOBH/T
3JIOYMHHUX 3aHATH (KpagiKKH, KOHTpaOaHIy, KiJIepCTBO, MPOIaXK HAPKOTHKIB
TOIIO), SIKHI B HBOTO € OCHOBHUM 1 B M@XaX SIKOTO BiH CKOIOE MOMiOHI abo
OJTHOPIJIHI 3JI0YMHH;

3) HasBHICTH «kBasi(ikaii», ToOTO 3HaHb, YMiHb Ta HABHYOK JIJISl YCHIIIHOTO
ckoeHHs Tipodeciiinux 3mounHiB [4, c. 116]. [Ipodeciitni 3104nHIII PO3BU-
BaIOTh Ta MOCTIHHO «BIOCKOHATIOIOTE» CBOI BMIHHS Ta HABUYKH, OCKUILKH
PO3YMIIOTB, IO 1I€ € BayKJIMBHUM JIJISI MOXKIIMBOCTI OTPUMAaHHS BiJl JisSUTBHOCTI
Oinmpioro goxoxy (mpuOyTKy) Ta 3abe3rneuye 3MEHIICHHsS] pU3UKY OyTH BU-
KPUTUM y KPUMIiHAJIBHOMY MPABOMOPYIICHH] HUISIXOM MPOQeciitHOTO «3aMi-
TaHHS» CIIIIB 3JI0YHHY;

4) HAsABHICTH MOCTIHHOrO 10X0My (IMPHUOYTKY) Bif CBOEI 3MOYMHHOI MisIIBHOCTI.
[IpodeciitHa 3M104MHHICTH BUCTYIIAE CBOTO POIY «POOOTOIO», SIKOIO HE0OXia-
HO TIOCTIIHO 3aliMaThcs AJis 3apO0ITKy 0e3 eMOIIHHUX (TICHXOJIOTIYHIX ) MO-
THUBIB Ha BiZIMiHY BiJl CHTYaTUBHHX (TI0YaTKOBUX ) 3JIOUYMHIIIB, SIKi MOXKYTb CKO-
iTH KpUMiHATBHI IPABOMIOPYIICHHS BUKIIFOYHO Ha €MOIIIsIX 3JI0CTi, 3a3pOCTi,
pEeBHOIIIIB, 00pa3y TOIIIO;

5) TOCTIHHWI 3B’S30K 3 aHTHCOLIAIBHUM CEPEOBUIIEM. PeryispHe CKOEHHs
KPUMiHAIBHUX MPABOMOPYIIEHb IEBHOTO HAMPSIMKY ITOPOJKY€ B3aEMO3B’ SI3KU
13 IHIIMMH 37IOYMHIIIMH SIK CBOTO POAY «KOJIETaMM» T10 PEMECITY, B TOMY YHCIi
U1 OOMIHY «JIOCBiIOM» 200 CIIJIBHOTO (TPYIOBOI0) CKOEHHS 3I0YHUHIB;

6) HasjBHICTH BJIACHOI «crenudivuHOi CyOKyIBTYpH» Y BUINISAI TPaIullii, 3BU-
4aiB, IEBHUX «MOB CIIJIKYBaHHs (CJICHTY) Ta IHIIUX Pi3HUX He(OPMAITbHUX
HOPM TIOBENiHKH, SIKIi MOKYTh HE BiJNOBIAaTH 3arajJbHONPHUHHATHM Yy CyC-
ninbeTBi [5, ¢. 120].
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om0 KpUMIHOIOTIYHOT CTPYKTYpH POQeciiiHOT 37IOUMHHOCTI BapTO BiI3BHAYUTH
€BOJIIOIITHY BUI03MIHY HANPSAMKIB 3JI0Y4MHHOI AisITBHOCTI, SIKy BOHA OXOIUTIO€. Tak,
MOYaTKOBO NpodeciiiHa 3I04MHHICTh Oylla JOCUTHh BY3bKOCIICIIai30BaHOIO Ta OXO-
TUTIOBaJIa B OCHOBHOMY «IIPUMITHBHI» HACHIBLHHUIILKO-KOPUCIIUBI HaNIpSIMKHU: 1) BOUB-
CTBO JIFOZIEH 3a TPOIIIi HA 3aMOBJICHHS TpoQecioHasaMu y cTpiin0i, pexTyBaHHI TOIIO;
2) BUKpaJCHHS YM MOOUTTS NIEBHOT JIIOAWHY 32 TPOILi Ha 3aMOBJICHHS; 3) 31iHCHEHHS
PO30IHHIIBKUX 3aCiIOK Ha OPO3i 3 METOO NorpadyBaHb KYIIIiB, TOPTOBIIIB Ta CEJISH,
SIKI TIPOTX KA 0003aMH TTOB3 3acinku. Takok came icHyBaHHS TpodeciitHoro 37o-
YMHHOTO CEPEAOBHILA Ha TOYaTKOBOMY eTari o(hillifHO He BU3HABAJIOCS, TAKE CEpeo-
BUIIIE i KOMITaHisl BBRKAINCS HEIPUCTOMHUMU IS KIUISIXETHOT JIIOMUHIY (JIBOPSIHU-
Ha) [3, c. 121].

[ToctynoBo BimOyBanocs poO3MMPEHHS HANPSMKIB IS 3aCTOCYBaHHS Hpodeciii-
HOT 3JI0Y4MHHOCTI y «KOPHUCIUBii» cdepi BHACIIIOK MOSBY PI3HUX peUeid, B pe3ylbTarTi
YOro BHHHKJIM TaKi KaTeropii mpodeCifHuX 370YUHITIB: TpodeciiiHi Kpaii peueH, 1mo
3HAXOAMJIMCh TIPH JIFOANHI («IIKMadi», «KapMaHHUKW); TpoQeciiiHi BUKpagadi KoHel
(y monmaneiomy — aBToMo011iB); npodeciiiii xedpaku; npodeciiiHi KapTKOBi HIyJIepH
(«xarammy); mpodeciitai maxpai; mpodeciiHi «KMEIBEKATHIUKI Ta «ITHIGEp» (3JI0M-
LIMKH 3aMKiB J1BepeH, ceiidin Toino). Takox npodeciiiHa 3M0YMHHICTS OTpanuia i y
chepy aepikaBHOT MyOIIYHOT CITYIKOU.

Ha tenepimmHiit ac 1o HampsMKiB mpodeciifHOl 3TOYMHHOCTI Jofanocs 6araro
HOBUX c(ep, Hanmpukian: 1) ekoHoMiuHa cdepa, Ae BUHUKIN MPOQECiiiHi «TIHBOBI»
KOHBEPTaTOpH, MPOQeciifHi «CXeMIIUKNY, MpodeciiiHi «0aHKPYTHUKHY», TpodeciiiHi
KOHTpabaHAuCTH TOmIO; 2) cdepa KibeprpocTopy, e 3 MOABOI0 [HTepHEeTy aKTHBHO
MOYaJIH TIPAIIOBATH Pi3HI KACTH KiOEP3TOUMHIIIB («XaKep», «OlIi KaretoXuy, «40pHi
KareJoxu» Tomo); 3) chepa myOoniduHoi ciykO0H, Jie 3 pO3BUTKOM JCP>KaBHOTO arlra-
pary Ta KOpYMIitHOI CKIafoBO1 3 sSBUIHCS MPOQeciiiHi KOMaHIu MyOIiYHIX CITyXK-
OOBIIIB SIK «CXEMIHKIB Y TEHJEpax», «IOJaTKOBUX CXEMILHKiBY, «JI00ICTiB iHTEpeCiB
0i3Hecy», «CTBOPIOBAUiB IITYYHUX MEPEUIKO]] 00 OTPUMAHHS JO03BOIIB» TOIIO; 4)
cepa ToOprieii HAPKOTHIHUMHU 3aC00AMH Ta KOHTPaOaHIN HAPKOTUIHUX 3ac00iB, 1
BUHUKJIN MTPOQECiiiHi HApKOyTrpyMmOBaHHs, MPOQeciiiHi «3aKIaJuuKmy i «J0CTaBIIU-
KID» HApPKOTHYHHX 3ac00iB TOIIO; 5) cepa cekcyalbHUX MOCTYT Ta TOPTiBIl JIOAbMH,
nie € mpodeciiiHi «BepOyBaTbHUKNY, OTIEPATOPH, «TIEPEBI3HUKI TOIIO.

I3 BUKIAaAEHOTO MOKHA MOOAUUTH, L0 NPOTUAIs MpodecidHii 3IOYMHHOCTI
BHUMAarae KOMILJICKCHOTO MIAXO/1Y, SIKHH OXOILTIOE Pi3Hi aCTIEKTH TISUTBHOCTI JIePKABHUX
OpraHiB Ta yCTaHOB Ta Pi3Hi cpepu perymroBaHHS CYCHUIBHUX BiTHOCHH. OYeBHIIHO,
110 A7 epeKTUBHOI OOpPOTHOH 13 PodeciiHOIO 3MOYMHHICTIO BapTO BUKOPHCTOBYBA-
TH He JIMIIE KapajbHi, ajne i npodillakTHyHI Ta 3armo0iKHi 3aX0/IH, SIKi J0IIOMAararTh
3YNUHATH PO3BUTOK TAKOT 3IOYMHHOCTI HA CaMOMY ITOYATKYy ii 3apomkeHHs [6, c. 422].
Marote OyTH CTBOpEHI yci HEOOXiHI €KOHOMIYHI, COLiajbHi, MOJITHYHI Ta KYJIBTyp-
Hi YMOBH, siKi 0 3a0e3neuyBany HaJIe)KHUH piBeHb (PYyHKIIOHYBaHHS CYCIIBCTBA, a
«tpodeciifHa 3TOUNHHICTBY 1 «3JII0YNHHA CYOKYIBTYpa» MaloTh PO3IISAIATHCS SIK HE-
raTHBHI, aHTUCOLIAJIbHI SIBUILA 1 MiAaBaTUCS CYCIUIBHOMY OCYAY Y 3aco0ax MacoBoi
iHpopMmarii Ta iHnTepHeT-nipocTopi. ToMy JAep:kaBa Mae peani3oByBaTh psiji 3aXOAiB
(€KOHOMIYHI, COIiaJIbHI, TTOJITHYHI, TPaBOBi) IO 3a0e3nedaTh ePeKTUBHY MPOTHIIIO
npodeciiiHiil 3JI04MHHOCTI Ta MiHIMi3allifo BIUIMBY ii I€TEPMIHAHT Ha CyCIIiIbCTBO.

[To-neprre, eKOHOMIYHI 3aXO0/H JeP>KaBU MalOTh BKIIIOUATH B ceOe:
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a) (opMyBaHHS «IPO30POi» PUHKOBOI EKOHOMIKH 13 HAJICKHUM PIBHEM OILIATH
paii, SKuii OM MOTHBYBaB 0Ci0 aKTHBHO 3aiiMaTHCS 3aKOHOCITYXHSHOIO IiSUTbHICTIO
3aMiCTh BCTYIYy Y MaJONEpPCIEKTUBHY NpodeciiHy 3M0unHHICTh [2, c. 153]. 3a3naue-

HE MiHIMi3y€e pO3BUTOK €KOHOMIYHOT Ta MaiHOBOT MTPOQeCiifHOT 3MOUUHHOCTI;

0) 3milficHeHHS TTOBHOIIHHOTO (piHAHCYBaHHS JEP KaBHHUX CIY)KOOBIIIB Ta BCTa-
HOBJICHHSI KOHKYPEHTHOI CUCTEMH OIUIaTH MpaLi /Uil HUX BiAMOBIAHO A0 MiIXHApOJI-
HUX cranaapriB. lle MiHiMi3ye po3BHTOK mpodeciiiHoi ciryx00Boi Ta mpodeciiiHol
KOPYTIIHHOT 3I0YNHHOCTI;

B) yTPUMaHHs BapTOCTI HalliOHAJIBHOI BaJIOTH, HEJOMYIICHHS i1 3HELiHEHHS 3a-
JUIsl 30epeKeHHsT CTIMKOCTI JOXOJiB HaceleHHsl B KpaiHi. 3a3HayeHe 3abe3neuye ¢i-
HAHCOBY CTIHKICTh Ta 30epeXeHHs JOXOJiB HACEJIEHHS, 110 MiHIMi3y€ PU3HUKH BTAT-
HEHHSA Horo y npogeciiiHy HaCHIbHULIBKO-KOPUCIIUBY 3JI0YHHHICTB;

I') HiIBUILEHHS COIIaJIbHUX CTaHIAPTiB 3aKOHHUX BUIUIAT JIst 0COOM (CTHITCH/IIH,
MIeHCiH, JOTTOMOTHY Ha AiTei), 0 HaJla€ MOXKIJIMBICTh 0CO01 MMOBHOIIIHHO TepedyBaru
y CYCHITbCTBI Ha Oyab-sKii cTaaii cBOTO XKUTTS (mepekBaiikarisi, HaBYaHHs, Ha-
POJKEHHST TUTHHY, 1HBAJIIHICTD TOIO) 1 HE JOMYCKAE BTATHEHHS y mpodeciiiHy Ko-
PHUCIIMBY YM €KOHOMIUHY 3JIOYMHHICTH Yepe3 ParToBy BTPaTy 3ac0o0iB JJIs iCHYBaHHS,

1) IPOTH/TIiSl «TIHBOBIN» SKOHOMIIlI Ta «HEO(IIHHOMY»» PUHKY Tpalli, 1o 3a0e3-
neuye Kajapamu npodeciiHy eKOHOMIYHY 3JI0YMHHICTH (ONeparopiB HIaxpaiChbKHX
KOJI-IICHTPIB, OIlepaTopiB KOHBEPTAIIHHUX IICHTPIB TOIIIO).

[To-ppyre, comianbHi 3aX01 MOBUHHI BKJIIOYATH B CBOIO CTPYKTYDY:

a) MOIIYK Ta B3SATTS Ha 00JIiK HEOIAronoayyHuX ciMeH, /e 0arbku a00 1HIII YICHH
CiM’1 IPUTATATUCS A0 KPUMIHAJIBHOT BIIIOBIJATBHOCTI, TOBEPHYJIHCH 13 MICITh TT030aB-
JICHHS BOJII UM MIPOTAraHy0Th 3JI0YMHHY CYOKYJIBTYpY Ta 3I0YMHHHUM CHOCIO KUTTH,
3MIACHEHHSI COLIAJILHOI OIMIKKM Ta COIIAJIbHOTO MATPOHAXKY HaJ TAaKUMHU CiM’sSIMH, 3a-
JTydeHHs 710 HarJIsiAy 32 HUMU MIPalliBHUKIB OpraHiB Mpodarii Ta JUTbHHIHEX 0dilepiB
rpoMaau. Came y nmogiOHUX HEONAromoayyHHX CiM’SIX 32 PaxXyHOK BIUIMBY 3JI0YMHHOT
CyOKynbTYpH BiZIOYBa€ThCs BTSTHEHHsI 0C10 y ipodeciiiHy TpynoBy 3704MHHICTS;

0) BUSIBIICHHS Ta TIPOTHUIII0 aHTUTPOMAICEKIM T'pyIlaM Ta OpTaHi3allisM, sSKi mpo-
MarasayroTh 3J04MHHY CyOKYyNbTYpY, 3yMUHEHHS 1X AisibHOCTI. [lommpenHs 3moumnH-
HOI CyOKyNbTYpH MPU3BOIUTH JI0 i/eainizamii npoQeciiiHuX 3JI0YMHIIB MEBHOTO Ha-
MPSIMKY JiSUTBHOCTI (HAIIPHKIIA], TAHTCTEPiB, HAPKOTOPTOBIIIB) 1 0a)kKaHHS 3BHYANHIX
YJICHIB CyCIIJIbCTBA HACTIYBaTH X CIOCiO XKHUTTS 1 «mipodecito» ado macuBHO AOMO-
Maraty npodeciiHiuM 3JI0YMHISM Y iX AisITbHOCTI (1HQOopMaTop, TOHOIIUK, IEPEXOBY-
Ba4 BUKPAJACHUX PeUeH TOIIO);

B) aKTHBHY NMPOTHII0 MOUIMPEHHIO 3JI0YMHHOTO KOHTEHTY Y iIHTEpHET-pecypcax,
COLIIAILHUX Mepexkax, 3aco0ax MacoBoi iHpOpMAIIil NIISIXOM OJIOKYBaHHS KaHaJiB, He-
JIOTTYIIEHHS 10 BUITYCKY TIPOTpaM, BiJI€03aMnciB UM MOCTIB (cTareil), AKi i1eani3yorh
npodeciifHy 3JI04MHHICT Ta NPSAMO CXWIAIOTH TPOMASH CTaTH Ha «HpodeciiHuin»
3TMOYMHHUH MUISX )KUTTA. AJKE 3JIOYMHHAN KOHTSHT 3HOBY K TAKH MOTHUBYE TPOMAJISTH
cTartu «poheciiHUMU 3TOYMHIISIMIY» 1 BCTYIMUTH A0 OKPEMOi 3JI09MHHOI CIIIBHOTH,
Ky (PaKTUYHO JJO3BOJISIIOTH «PEKIaMyBaTH» Ta (JOPMYBATH 3allPOILIEHHS 10 Hel;

T') OIIMPEHHS cepell HaceleHHs! iHdopMallil y BUIVISI BiICO3aITHCIB Y1 MOCTIB (CTa-
TEH) TIPO peaybHE JKUTTS MPOQPECIHHOTO 3TOUMHIIA, HOTO NMUIAX 0 MICITh T030aBICHHS
BOJII Ta JI0 3HAYHHUX TEPMiHiB TFOPEMHOTO YB’ I3HEHHS1, BUCBITJICHHS [IKOJIM TA HETaTUBHUX
HACIIJIKIB, SIKI OyJIH 3aM0JIisIHI IOTEPILIAM BiJl «pOOOTI» IPOQECiiTHOTO 3IIOUHHIIS;
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) aKTUBHY OOpOTHOY 13 MOIMpPEeHHsIM QOHOBUX SIBHII (HAPKOMaHii, irpomaHii, aJ-
KOTOJTi3MYy, ’keOpaITsa) sKi, 0 MiAMTOBXYIOTh JIFOAEH 10 3JIOYMHHOTO CITOCO0Y JKUT-
1s1. Taka 60poTHOA pealnizyeThCs MUITXOM 3aCTOCYBaHHS HU3KU TIOCIIJOBHUX 3aXO/iB,
30KpeMa: OJIOKYBaHHSI CAMTIB i3 MPOJaKy HAPKOTHUKIB; OJIOKyBaHHsI iHTEpHET-KOHTEH-
Ty, IO TIpOTMaraHy€e MO3UTHBHI CTOPOHHU ITOPHOI, HAPKOTUYHOI YW AJKOTOJIHHOI 3a-
JISKHOCTI; 3a0e31eueHHsI TIOBHOIIIHHOT CUCTEMH 3aKJIaJiB i e(DeKTUBHOTO JIiKyBaH-
HSl HAPKO3AIEKHHUX UM AJIKO3aJIeKHUX 0Ci0; 3aCTOCYBaHHS PeallbHOTO IMOKapaHHS y
BHIJISA/II TPUBAJIOTO TI030aBJICHHS BOJII IS 0Ci0, [0 3MiHCHIOIOTH TPOAaK HAPKOTHY-
HUX 3ac001B, OPraHi30BYIOTh IisSUIBHICTD ITOPHUX 3aKJIaJiB TOIIO;

¢) 30epeKeHHsI BUCOKOI'O PIBHS OCBITH Y JiepKaBi, HAJaHHS MOXJIMBOCTI IKOMOT'a
OUTBIIIH KITPKOCTI HACETICHHSI OTPUMATH BHIIYy OCBITY 32 BiJIITOBITHUM HAIPSIMOM, III0
€ CTpUMYIOUUM (DaKTOpOM ISl IPOQeCiiiHOT 3ITOUNHHOCTI, OCKUTBKU Y OCOOHM € MOXK-
JIUBICTH MOBHOIIIHHO peai3yBaTHCS B SKOCTI CIeIiajlicTa Y BIIOBIIHIN cdepi.

[To-TpeTe, momMiTHYHI 3aX0/1, IEPEXOTIH JI0 SIKUX IMOTPIOHO 3BEpHYTH yBary Ha
Te, 110 HAOLIbII aKTyaIbHUM IUTAHHSIM Y Hallii Aep:KaBi € npodeciiina kopymnuiiina
3JI0YMHHICTD, SIKa OXOIWJIA Pi3HI JJAHKHU JiepKaBHOI Biiaju. HaBiTh CTBOpEHHS crelli-
aJbHO YIIOBHOBAKEHOTO OpraHy — HarlioHaapHOTO aHTHKOpYMIiHHOTO Of0po YKpai-
HU, HE 3yNUHSE TPOJOBKEHHS NPO(PeCciiHUX KOPYNUIHHNUX il AEIKMMHU KepiBHUKaMHU
BUIIUX JEPKABHUX OPraHiB a0o »* 0c00aMu, 1110 MAKOTh MPEACTAaBHUIIBKUI MaH/IaT,
SIK1 TIPH BESIBJICHHI PO3KpajiaHb MPOCTO MEPEXOATH 13 OHOTO JIeP’KaBHOTO OpraHy Ha
cinyx0y y IHIIKK Jep>kaBHUH oprad. ToMy mUTaHHS SIKICHOI OOPOTHOM 13 KOPYIILIEO
Ha BCIX PIBHSX OPTaHiB Jep>KaBHOI BIaJy Ta MiCIIEBOTO CAMOBPSIYBaHHS € aKTyallb-
HUM Y CBITJII 3HAYHOI KUTBKOCTI TTPOoheCiiHUX KOPYIIIHHUX Ta CIIY>KOOBHX 3JI0YHHIB,
0araro 3 sIKMX 3aJIMIIAI0THCS JIATCHTHUMH (IPUXOBaHUMH). BapTo npoBonuTH Oinbiny
3a 00csroM mpodiakTUUHy Ta iH(GOPMAIIHHO-PO3’ICHIOBAIBHY po0OTY cepen ocio,
SKi 3aiMalOTh HAMBHII CTyKO00Bi 200 MOTITHYHI TOCAN Y MiHICTEpCTBaX, BiIOMCTBAX
Ta IHIIMX HEHTPaJIbHUX OpraHax Jep>kaBHoi Biaau. [1oTpiOHO BUCBITIIOBATH MUTAHHS
npodeciifHol 37I0YNHHOCTI Y TeHepax Ha PiBHI He3aJISKHUX JKYPHATICTCHKUX PO3CITi-
JTyBaHb B 3aco0ax MacoBoi iH(opmailii, o0 BOHN OyiH 3aralbHOBIIOMUMH 1 TSTHYITH
3a cO00I0 OCTaTOYHE 3BIIBHEHHS TaKuX 0ciO.

[ToTpiOHO 3ynmMHATH TOMITHYHI KOH(UIIKTH 3a PO3MOALT PecypcCiB JUis HEIo-
MyIIeHHs iX BIUIMBY Ha ONIaromoy4dsi HACEICHHS 1 BUKIIOYATH 13 IIMX KOHQIIKTIB
MpaliBHUKIB MPaBOOXOPOHHMX opraHiB. [Ipu BusiBneHHi cepu, B sKil Aitoue 3aKOHO-
JTABCTBO Ma€ OOMEXEHUI BIUTUB, HAPUKIA], Y cepax He3aKOHHOT MOPYOKH JIicy 4n
HE3aKOHHOTO BUAOOYTKY OypIITHHY, MOTPIOHO Ha 3aKOHOMABYOMY PiBHI 3MIHIOBATH
Ji104i HOPMaTHBHO-TIPABOBI aKTH U1 €PEeKTUBHOI OOPOTHOH 13 Takoro MpoeciiiHoo
3JI0YMHHICTIO, CTBOPIOBATH CIICIiJIbHI TiIPO3/LIH TPABOOXOPOHHHUX OPTaHiB s pe-
ajizarii KpPMiHAJIBEHOTO 3aKOHOJABCTBA Ta 3aCTOCYBAHHS IMIOKAPAHHS JI0 IPOQeciitHIx
3JI0YMHIIB y LUX cepax.

[To-ueTBepTe, MPaBOBI 3aX0/IH, SKi € JTOCTATHLO BAXKJIMBUMH y CHCTEMI 3a1t001kK-
HUX ¥ MPOQUIAKTUIHAX 3aXO0iB MPOTH Il podeciiHii 3mouynHHOCTI. BOHN BKITIOUa-
I0Th B ce0e MPOTO3ULiT L1010 PO3POOKH Ta MPUHHSTTS aKTyalbHUX 3MiH i JOIOBHEHb
JI0 ITIF0YOTO 3aKOHOJABCTBA, SIKi O MOKpAIlyBall PABOBE PETYIIOBaHHS OOPOTHOH 13
npodeciiHoro 3M0YMHHICTIO. Ha TenepimmHii yac 10 akTyalTbHUX HaMpPSMKIB YI0CKO-
HaJICHHSI HOPMaTHBHO-IIPABOBOTO PErYIIOBaHHS NPOTHIi podeciiiHii 3109nHHOCTI
MOYKHA BIJIHECTH HACTYIIHI:
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1) momoBHUTH KBai(DiKyIOUOK O3HAKOIO «BUYMHEHHSI JISTHHS y BHUIVISJI 3JIOYWH-
HOTO MpoMHCITY» P ctareit OcobnmBoi yactuan KpuminansHoro xonekcy Ykpainu
(mani — KK), mro Oyyie BkasyBatu Ha podeciiiHy 3JI04MHHY JisUTBHICT 0CO0U Y Mexkax
BiJMOBIAHOT IPYITM KPUMiHAJIBHUX NpaBomopyiieHs. Tak, Hapasi B KK Ykpainu icHye
JIIe Taka KBamiikyroua o3HaKa sK «IIOBTOPHICTB)» — 1€ BAWHEHHsI JIBOX a00 OibIie
37I04MHIB, TepeAdadeHnX Ti€r0 caMolo cTaTTero abo yacTuHoto crarti OcobnuBoi yac-
tuan KK 10 MOMEHTY 3HATTS 4M MOTaieHHs CyTuMOCTi 200 10 MOMEHTY 3BUTbHEHHS
0co0M BiJl KpUMiHAIBHOI BimoBimanpHOCTI [1, ¢. 24].

OpHaK SKIIO MOBTOPHICTH MaJla MiCIle IEBHY KUJIbKICTh pa3iB (Hampukiam, 5 uu 6
€Mi30/1iB KBApTUPHUX KPaIiXKOK a00 5 4u 6 ermi3o/iB po300iB), TO MU BXKE CTHKAEMOCS
3 IUTAHHSAMHU «CHCTEMHOCTD» 1 «IpOEeCitHOCTI» AISUTBHOCTI 0COOM y MeKax MeBHO-
ro Kojla KPUMIHAIFHUX MPaBOMOPYIIEHb («KapMaHHUK», «po30iiHUK» TomIo). [Ipo-
TE Taka CUCTeMHa IpodeciiiHa JisUTbHICTh HE Ma€ HAJICKHOT KPUMiHAIBHO-ITPABOBOT
OIIIHKY 1 HE BU3HAYCHA Y JKOAHIM KBaTiPiKyroUiil 03HAIl X04a MICTUTh OUTBIITY CTYITiHb
CYCHUTBHOT HeOE3MEeKH HiK 3BUYaiiHa MOBTOPHICTb.

ToMy BapTO BUPINIUTH MUTAHHS MPO BCTAHOBIEHHS y 4.4. 3-4 pi3HHX craTei
KK Vkpainun (kpamixok, miaxpaicrs, KoHTpadanau, rpadexis, po30oiB, 30yTy Hap-
KOTUYHHX 3aC00iB, CYyTEHEPCTBA, TOPTIBII JIOIBMHU TOIIO) JOIATKOBOI KBAMiPiKyrOUOi
O3HAKH IOJI0 «BYMHEHHS TOTO CaMOTO JIiSIHHS Y BUDIIS/ 3JI0Y4MHHOTO TIPOMUCIY ...»
i mepe0aYnTH OMHMCAaHHS TaKoi KBANMI(IKyHO4Y0i O3HAKH, HATPUKIIAI, 3 MOXIHUBICTIO
3aCTOCYBaHHSI y BHUIIQ/IKy BYMHEHHSI 3I0YMHHOTO JIisTHHS He MeHIe 3 pa3ziB. ToOTo 3a-
3Ha4YeHa KBaJidikyroua o3Haka ()akKTUYIHO BKa3ye Ha MpoeciiHy 3II0YMHHICT 1 MOXe
CIIyI'yBaTH MiJICTaBOIO JIJIsi OOTSDKEHHS BIAMOBIAAIBHOCTI OCOOH 3a Oy/b-SIKOKO CTaT-
tero KK Ykpainu (kpanixka, rpadix, koHTpadanaa, 30yT HapKOTHYHHUX 3ac001B TOLIO)
y BUIAJKy BCTAHOBJICHHS MOIEPEHBOTO «3JIOYMHHOTO MUHYIIOTO» Y BUTIIS/I MIEBHOT
KIJTBKOCTI €Ti30/1iB 3JI0YMHHOI TisTTLHOCTI, 1[0 BKA3yIOTh Ha ii mpodeciiftHnii xapakrep.

2) po3pobuTH Ta npuitHATH 0a3zoBuii 3akoH «[Ipo ocHOBHM 3amobiraHHs Ta Mpo-
TUAIl TpodeciifHiil 3II0YNHHOCTI» Y SKOMY MO)KHa 3a0€3IeYNTH KOMIUIEKCHE HOp-
MaTHBHO-TIPABOBE BPETYIIOBAHHS MpOodeciiiHOT 37I0YMHHOCTI i omucaTH MpaBoBi Ta
opranizauiifHi 3acanu 3amnoOiraHus mpodeciiiHiii 3J0YMHHOCTI B YKpaiHi, 3MicT Ta
MOPSIIOK 3aCTOCYBaHHs 3allO0DKHUX Ta MPOQUIAKTHYHUX 3aX0iB mpoTuiii. Hapasi
CXOXI 32 KOHCTPYKIII€I0 3aKOHM YKpaiHU iCHYIOTH Il OPTaHi30BaHOi 3JI0YMHHOCTI,
KOPYIIIHHOT 3JI0UMHHOCTI, JIeTai3allii 3JI0YMHHUX JOXOJIB, TOIIO, Harpukiai, «[Ipo
OpraHi3aIiifHO-TIPaBOBI OCHOBH OOPOTHOM 3 OPraHi30BaHOIO 3ITOYUHHICTION, «IIpo 3a-
no0iraHHst KopyIii», «[1po 3amodiranHs Ta IPOTU/IIIO Jierasizaiii (BiIMUBaHHIO) J10-
XOJliB, OJIEpP’KaHUX 3JIOYMHHUM IUITXOM, (iHAHCYBaHHIO TEPOPU3MY Ta (DiHAHCYBaHHIO
PO3TMOBCIOIKEHHST 30p0i MacoBOTO 3HUILEHHSD». [IpoTe muist mpodeciitHoT 31104MHHOCTI
€IMHOTO CUCTEMHOT'0 3aKOHOJABYOr0 aKTy HE IepenoayeHo.

Tomy, Ha IyMKY aBTOpiB, BAPTO CTBOPHUTH 3aKoH Ykpainu «IIpo ocHoBH 3amo0iran-
HsI Ta MPOTHUII1 TPOdeCiifHii 3ITOUNHHOCTI» Y SIKOMY ITepeI0aYNTH BiIITOBITHI PO3IIIIH,
o OymyTh 3a0e3neuyBaT CUCTEMHE BPETYTIOBAHHS TTUTAHHsI TIPOTHIIT TpodeciitHii
370YMHHOCTI. Jl0 CTPYKTYPH TaKMX PO3ALIIB MOXKYTh Halle)KaTH HACTyMHi: 1) «3arasb-
Hi monoxeHHs»; 2) «Cy0’ekTn MpoTH Il MpoQeciiiHill 3IIOYMHHOCTI, X KOMIIETEHITISI»;
3) «llpodinakTryni Ta 3an001kHI 3ax0au OOPOTHOH 13 MPOPECIHHOIO 3TOYNHHICTION;
4) «Ocoba npodeciitHoro 310UnHIIS Ta 11 IPaBOBHH cTarycy; 5) «BiAmoBinanbHICTh 32
nopytieHHs y cdepi npotuaii mpodeciitHiii 3mouanHAOCTIY; 6) « KOHTpOb 1 HAarIsA T 32
BUKOHAHHSIM 3aKOHIB Yy cdepi 60poTsou 3 nmpodeciiiHoro 3nounnHicTION; 7) «I[Ipukin-
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LEB1 Ta MepexiHi MOJOKEeHHs. 3a3Ha4eHi pO3/IiIN y CYKYITHOCTI 3a0e3reyarhb IoBHO-
[IiIHHE BPETYIIIOBaHHS MUTaHL OOPOTHOM 13 TIPOdeCiitHOIO 3TTOTMHHICTIO.

BucHoBkM i nmpono3uuii. Y3aranbHIOIOUM MIPOBEACHE AOCIIHKEHHS, MOKHA IPH-
WTH 10 BUCHOBKY, 10 O0poTh0a i3 mpoheciiHO0 3JI0UYMHHICTIO € OHUM 13 BOXKIIMBHX
HanpsAMKiB KPAMiHOJIOTIYHOT IOMITHKH AepskaBu. [IpodeciitHa 3709MHHICTD € MIHJIMBOIO
Ta MOCTIIHO BUIO3MIHIOETHCS 32 CBOEIO CTPYKTYPOI0. ABTOpamMH OyJI0 BU3HAYEHO BlIac-
HUI OIS HAa MOHSTTS Ta 03HAKU MPO(eciiiHOT 3II0YMHHOCTI, CHOPMYITBOBAHO Tepe-
JIK €KOHOMIYHHX, COITIAIbHUX, TIOMITUIHUX Ta MPABOBUX 3aXOMiB MPOTHIII TIpodeciii-
Hil 37I0YMHHOCTI. Y MeXax MpaBOBHX 3aXO[iB aBTOpamy OyJ0 BU3HAYCHO MOMKIMBICTB
xapakrepuctiuku B OcobmuBiii yactuHi KK Vipainu okpemoi kBamihikyrodoi o3HaKu
«BYMHEHHS TISTHHS Y BUIVISI 3JI0YMHHOTO TIPOMUCITY» JUTs TPO(ECiifHOT 37T09MHHOCTI Ta
3alPOTNIOHOBAHO MPUHHATH OKpeMuid 3akoH Ykpainu «IIpo ocHOBH 3amobiraHHs Ta npo-
TUIIT IpodeciiiHiil 3MTOYMHHOCTI», IKUI MOKE CKIIaaTHCS 13 7 3aIlpOIIOHOBAHUX PO3MILTIB
Ta 3abe3reuyBaTuMe KOMIUIEKCHE MPABOBE PEryJIIOBaHHs MUTaHb OOpOTHOM i3 mpode-
ciifHoro 31mounHHICcTIO. CamMe MOBHOLIIHHE 3aKOHOJAaBYE BPEryTIOBaHH: Ta (HOpMyBaHHS
e(eKTUBHOI CHCTEMH 3aXO/[iB MPOTH/IIT € 3aIIOPYKOO MOOYIOBH YCITIIITHOT TPEBEHTHBHOT
KPUMIHOJIOTIYHO] ITOJIITHKH JIepKaBH 10 OOPOTHOI 13 MpodheciiiHO0 3T0THHHICTIO.
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CRIMINOLOGICAL FEATURES OF PROFESSIONAL CRIME

Summary

The article is devoted to the study of the criminological features of professional
crime, which is an important and relevant issue for shaping the system of measures
aimed at its prevention and counteraction. Professional crime refers to the criminal
activities of individuals who systematically, throughout their lives, commit criminal
acts in a specific field, using the results of these activities as a means of earning
or gaining profit for their livelihood. For such individuals, their specific “criminal
activity” becomes a “profession” in which they develop, continually improve their
criminal skills, and reach professional “heights” to maximize profits (income) and hide
the traces of their criminal activities from law enforcement.

The authors identifies the following characteristics of professional crime: its
persistent and stable nature; the presence of “specialization” and “qualification” in the
offender; the regular income (profit) from criminal activity; the offender’s constant
connection with an antisocial environment; and the existence of a specific “subculture”
in the form of traditions, customs, and particular “languages of communication”
(slang).

Based on the research, the authors has formulated a system of economic, social,
political, and legal measures to prevent and counter professional crime. As part of the
legal measures, the author proposes amending different articles of the Special Part of
the Criminal Code of Ukraine by adding a new qualifying feature: “the commission
of an act in the form of criminal activity.” Currently, the only qualifying feature in the
Criminal Code of Ukraine is “repeat offense,” which applies whether two episodes of
a crime have been committed or even if there have been 3-15 episodes of the same
crime. This approach fails to account for the activities of professional criminals, where
the commission of 3-15 crimes should be qualified as a more serious offense compared
to ordinary “repeat offenses,” which only cover two episodes.

The authors also suggests the creation of a separate law, the “Law of Ukraine
on the Basics of Prevention and Counteraction to Professional Crime,” which would
include specific sections ensuring comprehensive regulation of the issue of combating
professional crime. The structure of these sections may include: 1) “General
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Provisions™; 2) “Subjects of Countering Professional Crime, Their Competence”;
3) “Preventive and Countermeasures Against Professional Crime”; 4) “The Identity
of the Professional Criminal and Their Legal Status”; 5) “Liability for Violations
in the Sphere of Countering Professional Crime”; 6) “Control and Supervision over
the Enforcement of Laws in the Fight Against Professional Crime”; 7) “Final and
Transitional Provisions”.

In the author’s opinion, a comprehensive legislative regulation of professional
crime and the formation of an effective system of measures to counter it are key to
building a successful preventive criminological policy of the state in the fight against
such crime.

Keywords: professional crime, persistent nature, offender qualification,
prevention and counteraction, criminal activity.
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IHOOPMALIA 1JIs1 ABTOPIB

MNPABUJIA O®OPMJUIEHHS TA TIOJAHHS PYKOITUCY
J0 HAYKOBOI'O ®AXOBOI'O )KYPHAJIY «IIPABOBA JIEPKABA»

Pimennsim Atecrauiiinoi konerii MinicrepcTBa ocBiTh Ta Hayku YKpainu Big 06
oepesnst 2020 p. HaykoBui axoBuil xxypHaiu «IIpaBoBa fepikaBay OTpUMaB KaTeropiro
«b» (rfopunnyHi HayKW) B TIepetiKy HayKoBUX (axoBux Buaanb (Hakas MinicTepcTBa
ocBiTu Ta Hayku Ykpainu Ne 409 Big 17.03.2020 p.).

HayxoBwuii axopuii xypHan «[IpaBoBa jaepikaBa» YCHIIIHO MPOMIIOB IMpoIec
OIIIHKY 1 BHECeHMH 10 HaykoBoMeTpuyHOi 0a3u marmx ICI Journals Master List Ha
2023 pix. Ha miacraBi nmoganoi iHgopmalii B aHKeTi 1 aHali31 BUIIYCKiB JKypHaly 3a
2023 pik, ekcrieptu Index Copernicus po3paxyBajid 3HaUCHHS 1HJIEKCY:

ICV 2023 =84,37. https://journals.indexcopernicus.com/search/details?id=32241

1. V BuaaHHi myOmiKyIOTbCS Marepiai, B SIKUX BHCBITIIOIOTHCS aKTyalbHI IH-
TaHHS Ta aHaJi3 TEOPETUYHUX Ta MPAKTHYHHUX MPOOJIEM CYy4acHOTO CTaHy PO3BUTKY
[IPaBOBOI CHCTEMH, PO3MISLA TEOPETUUHHUX MPOOJIEM PO3BUTKY OKPEMHX EJIEMEHTIB
IIPaBOBOI CHCTEMH YKpaiHH, JOCIIPKEHHS MiClisl HAI[lOHAJIBHOI MPABOBOi CUCTEMU
cepel IPaBOBUX CHUCTEM CYYacHOCTI Ta 1i ajamnTallis 10 €BPONEHChKUX CTaHIApTIB,
3araJbHOTEOPETUYHI TUTAHHS MPABO3HABCTBA, aKTyaJIbHI IIPOOIEMH Ty OIIiYHO-TIPaBO-
BUX HayK Ta TEHJCHLIT pO3BUTKY HayKd IPUBATHOTO MIPaBa.

2. lo 1pyKy IPUAMAIOTHCS CTATTI YKPATHCHKOI, aHIIIIHCHKOIO0 Ta HIMEI[PKOK MOBAMHU.

3. Pykommc crarTi momaeThest 10 penakiii y hopmi: Qaiimy pykomnucy, sIKuil Haji-
CHJIA€THCSl Ha EJEKTPOHHY ajpecy penakiii onu.pd.odessa@gmail.com y ¢dopmari
Aptop_Ha3Ba crarri, oopmIieHy 3riTHO BKa3aHUX BUMOT.

4. Pykomuc cTaTTi, CynpOBOIKY€EThCS:

- JloBiaKor0 1po aBTopa.

- ABTOpCHKUIT pedepar (aHOTAIlis) CTATTI AHIJTIHCHKOI0 MOBOFO ISl PO3MIIIICHHS Ha
BeO-caiiTi BUaHHs. ABTOPCHKUH pedepaT MOBUHEH MICTHTH MPI3BHIIE Ta iM’ S aBTOpa
(-1B), Micie poOoTH 200 HaBUYAHHSI, Ha3BY Ta CTHCIMU 3MicT cTarTi. Pedepar noBunen
OyTH HamnucaHWil 3 BUKOPUCTAHHSM HACTYITHOI'O QJTOPUTMY: METa Ta aKTyaJlbHICTh
TEMH; METOIMKa (METO/IN) AOCTI/DKEHHS; OTPUMaHI Pe3yNbTaTh; MPaKTHIHY IIHHICTh
crarti. O0csr pedepary mae Oyru He meHine 1800 3nakiB. Ilepeknan aHDIIHCHKOIO
MOBOIO TIOBUHEH OYTH JJOCTOBIPHUM (HE MAIIMHHUM).

5. Pykomuc crarTi He Mae MiCTUTH 3a00pOHEHHX JI0 APYKY MarepiaiB, OCKITbKA
JKYpHaJ € BIIKPUTUM JKEpesioM iHpopMallii. ABTOpH MOBHHHI TOJaBaTH OPUTiHAIBHI
HAyKOBI CTaTTi, a SIKIIO aBTOPH BUKOPHCTOBYBAIM POOOTH Ta / ab0 BHUCIOBH 1HIIHX
JIIO7ie, BOHU ITOBUHHI OyTH HAJIEKHUM YMHOM odopMiteHi y BUDIiai nurat. [lnariar y
BCiX HOro popMax po3IiHIOETHCS K HEETHYHA MOBEIIHKA 1 € HIIPUHHATHUM.

6. ABTOp HEe Mae MyOJIiKYBaTH CTATTIO, B SIKIi OIMUCYETHCS 110 CYTi OJIHE 1 Te came
JOCIIPKEHHS, y OUTBII HIXK OJTHOMY HAayKOBOMY BHJIaHHI a00 TIepBUHHIN myOmiKarrii.
[loganus cTaTTi 70 GBI HI’K OAHOTO HAYKOBOTO BUAAHHS OJHOYACHO PO3LIHIOETHCS
SIK HEeTHYHA TTOBEJIIHKA 1 € HEMPUHHATHUM. ABTOp HE Ma€ [oJjaBaTy Ha PO3IVISL B 1HIII
HayKOBi BUJIaHHS paHille OMyOIiKoBaHi CTarTi. Y BUMAJKY, SKIO aBTOpP Y BTOPHHHIN
myOnikanii BUKOPUCTOBY€E Marepiaiy MONepeqHiX Mpalb, aBTOP Ma€ HaBECTH IMOCHU-
JIAHHS Ha MIEPBUHHY CTaTTIO. Peqkoreris 3anuinae 3a co0010 MpaBo Ha PelieH3yBaHHS,
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penaKiiiiiHi BUMPABJICHHS, CKOPOUCHHS 1 BIIXUJICHHS cTaTeil. BimoBianpHicTh 32 Ma-
Tepiaj cTarTi Hece aBToOp (aBTOPH).

7. HaykoBi ctaTTi, M0 HaJIMIUIH IO PEAKOJeTii, 000B’SI3KOBO MPOXOMATh CIIIIe
MOZBIMHE peleH3yBaHHs Ta MEPEeBiPKy Ha OPUTIHAJIBHICTH CTATTi, MICIS YOTO BiJIO-
BITaIbHUN CEKpeTap PEAKOJICTii IMOBIIOMIISIE aBTOPIB MPO ITO3UTHBHE YW HETATHBHE
pilIeHHS 10710 IPUHHSTTS CTaTTi ISt myOmikauii y 30ipHUKY.

8. TexniuHi BUMOrH 10 0opMJIeHHS HAYKOBOI CTATTI:

- 3aTJIBHANA 00CAT cTaTTi Mae ckiamatu 10 20 CTOPiHOK;

- KUTBKICTB CIIBaBTOPIB — HE OLIbIIE JBOX;

- cTaTTsd NMOBMHHA OYyTH MiJrOTOBJICHA 3a JOMoMororw penakropa Word for
Windows®;

- CTaHJapTH:

a) popmar apkyma — A4 (210x297), opieHTallisl CTOPIHKH — K KHUZKHA;

b) o JgiBe — 20 Mm, ipaBe — 20 MM, BepxHe — 20 MM, HUKHE — 20 MM; CTOpIH-
K1 06e3 HyMmeparii;

¢) ab3aun — 1,25 cm;

d) mepenuetinus — 0 cm;

e) inTepBaJs mixk psiakamu — 1,5 nit;

f) iHTepBan Mixk ab3aaMu «ao», «micas» — 0 nT;

€) BIICTYIIN «MPaBOPYY», «JIiBOpyw» — 0 11T;

h) mpudt nHabopy — Times New Roman;

1) Ha3Ba, TEKCT CTATTi, IOAATKH — KeTib 14 pt, MDKPAIKOBUI iHTepBal — 1,5;

- CTaTTs HAOMPAETHCS 10 BCiH mmpuHi ad3aIry;

9. Tekct pykonucy Mae OyTH MoOy10BaHUH 32 3arajJbHONPUHHSATOIO CXEMOIO:

- ingexc YK y Bepxapomy niBomy KyTKy nucrta (Times New Roman, 14 nt.);

-ininiaam Ta npizBuIa aBTOPIB y BEPXHBOMY ITPABOMY KYTKY JICTA YKPATHCHKOIO
(abo moBoro crarti). [lopsok noganHs: iM’s1, MO-0aTHKOBI, MPi3BUIIE; HAYKOBHIi
CTyniHb, BUYE€HE 3BaHHS, Ha3Ba (akyibTeTy ado kadeapu, ae npairoe aBrop (adbo
aBTopH); aapeca; e-mail (Kerms 14 pt, MibkpsakoBwii iHTepBai — 1,5).

- IOPOKHIN PAIOK;

- HA3Ba CTATTi— BEJIMKUMHU JIITEPaMHU, IO IICHTPY YKPaTHCHKOIO (200 MOBOFO CTATTI)
(Times New Roman, 14 mr., xxupauii). Ha3Ba crarti momaetscs 63 BUKOPHCTAHHS
BY3BbKOCIICI[iaTi30BaHUX CKOPOYCHB, KparKa B KiHIlI HA3BU HE CTABUTHCS;

- IOPOKHIN PAIOK;

- aHoTamia ykpaiHChkoro (a0o moBoro crarti) (Kemtb 14 pt, MiKpSIKOBHI
inTepBan — 1,5);

aHOTAWiI0 He MOTPiOHO PO3MILYBATH HA OKPEMOMY JIMCTi. AHOTAIlisi TOBUHHA
MICTUTH CTHCIIe (OPMYIIOBaHHS 3MICTy CTarTi, HE TOBTOPIOBATH HAa3By CTaTTi.
3aranpHa CTPYKTypa aHOTAIlil MOBHHHA MICTUTH: aKTYaJbHICTh TEMH JOCIIKCHHS,
MOCTaHOBKA TPOOJIEeMH Ta 3aBIaHHs, aHalli3 OCTaHHIX JOCTIJKeHb 1 MyOJiKamii,
BHIIIJICHHS HETOCTI/DKEHUX YacTHH 3arajbHol MpoOJIeMH, MOCTAaHOBKA 3aBIaHHS,
BUKJIQJICHHS OCHOBHOTO Martepiaiy (CTHCJI0), BACHOBKH BiJIIIOBIIHO JIO CTATTi;

- kJa04oBi cioBa (3-10 cniB) ykpaiHcbkoro (a0o moBoro crarti) (Kerb 14 pt,
MDKPSIKOBHH iHTEpBal — 1,5);

- IOPOKHIN PAIOK;

- OCHOBHUIi MaTepiaJ cTarTi:
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CTpykTypa cTarTi Ma€ OyTH TaKoI0:

- [ToctanoBka nmpo0iemu;

- AHaJ1i3 0CTaHHIX J0CHiIzKeHb i myO/ikamiii;

- Mera crarTi;

- Bukiag ocHoBHOrO MarepiaJy;

- BucHoBKH i mpono3uiii.

- aireparypa (Times New Roman, 14 1., >kupHUH, 110 IEHTPY ); TIEPEITIK JTiTepa-
TYPH € OCTaHHIM B CTaTTi 1 HOro HEOOXiTHO OPOPMUTH BiANIOBIIHO YAUHHUX BUMOT 3
odopmIteHHs TiTEpaTypH;

- CcTATTH HadiIIa y HIDKHBOMY TIpaBoMy KyTKy jucta (Times New Roman, 14
nt.) y ¢popmari (J1.MM.PPPP);

- inimiagu Ta Npi3BMINa aBTOPIiB y BEpXHHOMY NMPaBOMY KyTKYy JIHCTa aHIJIIH-
CbKOI0 MOBOIO. [lopsimok momaHHs: iM’s1, MO-0aTHKOBI, MPi3BUIIE; HAYKOBHI CTY-
niHb, BUeHe 3BaHHsI, Ha3Ba GaxynsTeTy a0o Kadeapu, ae mpawoe arop (a0o aBTopn);

agpeca; e- mail, ORCID (Kerup 14 pt, mixkpsiikoBuit inTepBan — 1).

- aHoTamis annTiiicbkoro MoBoro (Bix 1800 3makiB) (Kermp 14 pt, MibKpsIKOBHit
inTepBan — 1);

- references (Times New Roman, 14 0., )kupHuU#, 1o mMeHTpy).

10. JlitepaTypHi mKepena, o0 IATYIOTHCS, TOBHHHI OyTH TPOHYMEPOBaHi BiJi-
MOBIIHO 3 MOPSIKOM 3BEPTaHHs 10 HUX y TekcTi. [locmanas Ha JpKepeso mojaa-
€ThCS y KBaJIPATHUX JIY)KKaX, HAPHUKIAA: “... BigoMo 3 [4]. ...” abo ... po3mIsIHyTO
y [4,c.203] ...

11. Crincox JiTepaTypu HaBOJUTHCS HAIIPUKIHIN CTATTI BiJIMOBIIHO JI0 MTOPSIKY
3BEPHEHHS 10 TEKCTY Ha MOBI opurinay, BianosigHo go JICTY 8302:2015 «Iudopma-
IIist Ta TOKyMeHTaris. bibmiorpadidae mocwmanns. 3arajabHi MMOIOKEHHS Ta MpaBUjIa
cknananusy, JJCTY 7152:2020 «Iadopmanis ta mokymenTanis. Bunaunas. Odopm-
JIeHHs MyOiiKanii y sypHanax i 30ipaukax» (ISO 8:2019, NEQ; ISO 18:1981, NEQ;
ISO 215:1986, NEQ).

12. References nosuHeH OyTu oQopMiIeHHH 3a MiKHApOIHUM OibmiorpadiuHuM
crannaprom APA (http://www.bibme.org/citation-guide/apa/).
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o yBaru aBTOpiB Ta YuTaviB!
Hayxosnii :xxypunaa «IIpaBoBa gep:xasa» 3 2016 poky
BHUXOAUTH 3 NePioANYHicTIO 4 pa3u HA piK.

I'PA®IK BUITY CKY HOMEPIB «IIPABOBA JIEP2KABA»

Ha 2024 pik
NeNe Bunmycky IHouarox 3akiHueHHs Enexrponna JpykoBana
npuiiomy crareii | npuiiomy crarei Bepcis Bepcist AKypHaIy
JKypHAILY
53 15.02.2024 15.03.2024 15.04.2024 30.04.2024
54 15.04.2024 15.05.2024 15.06.2024 30.06.2024
55 15.08.2024 15.09.2024 15.10.2024 30.10.2024
56 15.10.2024 15.11.2024 15.12.2024 30.12.2024

Penxonerist Mae mpaBo penaryBatu TEKCT CTaTel,
TIOTO/KYIOUH BiJIpelarOBaHUN BapiaHT
3 aBTOPOM, a TAaKOXX HE IPUHMATH PYKOITUCH,
SIKILIO BOHU HE BIAIIOBIJAIOTH BUMOIaM
xypHairy «I[IpaBoBa nepxaBay.

YKpalHChKOIO, aHITIHCHKOIO Ta HIMEIILKOO MOBaMHU

OnyoOnikoBaHi MaTepiaan BitONBaOTH MO3UIII0 AaBTOPA,
siKa MOKe He 30iraTucs 3 IyMKoOIO pPeIaKirii.
3a 1ocTOBipHiCTH (PaKTIiB, CTATUCTHYHUX JAHUX Ta IHIIUX MaTepiaiB
BilNMOBiaJbHiCTH Hece aBTOP 200 0c00a, sika Hagaa MaTepiaJl.
IepenpykyBanHs MaTepiaJiiB JONYCKAETHCSA 3 103BOJIY pelaKIii.
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CBIiIOIITBO TIPO JIEP:KAaBHY PEECTPALit0
JPyKOBaHOTO 3aco0y MacoBoi iH(opmarrii
(uunne 0o 31 bepesnsi 2024 p.):

Cepis KB Ne 16843-5605I1P Big 20.07.2010 p.

3rinno 3 Pimmennsam HanionanbHoi paan Ykpainu
3 IUTaHb TeJIeOauYeHHS 1 paIiOMOBIICHHS
Ne 429 Bin 22.02.2024 p. )xypHamn 3apeecTpOBaHUI
SK IpyKOBaHE Me/lia 1 BHECeHUI

1o Peectpy cy0'ekTiB y cepi menia 3 inentudixaropom R30-02960.
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[Mignucano no apyky 15.10.2024 p. ©opmar 70x108/16. Ym.-apyk. apk. 17,67

3am. Ne 2410-01. Tupax 100 mpum.

Anpeca peakoJierii:
VYkpaina, 65058, Oneca, @panity3skuii OyimbBap, 24/26
Ten.: (048) 702-31-31
e-mail: onu.pd.odessa@gmail.com
www.pd.onu.edu.ua

Haapyxosano y IIII «®eHikc»

(Ceimourso cy0’exra BugaBHI4O1 cripaBu JIK Ne 1044 Bix 17.09.2002 p.)

VYkpaina, 65009, Oneca, Bya. 3oomapkoBa, 25
Ten. +38 050 7775901, +38 048 7959160
e-mail: fenix-izd@ukr.net
www.fenixbooks.com



