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JUSTICE AS CATEGORY OF LAW

In the article some of the theories and principles of justice that exist in the
legal and public management thought were considered. The paper deals with
the legal doctrines of well-known law theorists such as O. Heffe and J. Rawls,
in particular, the contract theory of law and justice, their common essential
characteristics and their differences.

Key words: justice, ideas of distribution and retribution (equalization),
social contract, concept of law in ethics, legitimization.

Problem statement. Today, Ukraine is going through a process of radi-
cal change in legal system and its adaptation to the new sociopolitical and
economic realities. We need to seek out the principles and values of the new
sociopolitical reality in Ukraine, which is based on European integration, glo-
balized democracy, market and public society. The comparative law can play
an important role in this process.

Analysis of researches and publications. O. Heffe and J. Rawls attained
international reputation as they supported the idea of law on one hand and
criticized legal positivism on the other hand. J. Rawls soil works of philos-
ophy and jurisprudence folded views of Locke, Rousseau, and Kant. Rawls’s
works of philosophy and law are based on the ideas of Kant, Rousseau, Locke.

Paper purpose. Considering the abovementioned issues, the purpose of this
article is to analyze the legal doctrine of justice of known theorists such as
O. Heffe and J. Rawls.

Paper main body. The main idea of this study is to establish justice not
only as categories of ethics, but also as category of law.

What is justice? Searching for answers leads us classical Roman and Greek
law concept. Since the time of Aristotle (the 5th book of «Nicomachean Eth-
ics») we distinguish two areas of application of justice: distributive and con-
tributive (retributive).

© Korchevna L. O., 2015 7
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In the first case we have a political society (the state), in the second —
economic. In the economic society fair distribution provides that each gets his
share according to his contribution. In such a way goes distribution of profits
in a company so to say. In political society such benefits as power, posts, re-
wards, allowance and the like are distributed primarily. Therefore compara-
tive or retributive justice regulates the existence of private (civil) society sec-
tor; distributive justice is intended to organize public (political) sphere. Both
concepts are irreconcilable. And this irreconcilability turns out in the battle
of ideologies and political movements. It should not go without mentioning
the unsurpassed value of Roman theory of justice. Law and justice or the
Romans are the same sort of thing. It is recognized that first law regulations
arose from the recognition of private property rights, and that the laws of
justice are the same objective and unamended as the laws of mathematics, as
the main categories of private law are the property and contract, then obvi-
ously it becomes clear pursuance by Romans the contractual nature of law and
justice. That’s why, the essence of right and justice can be explained through
the terms of contract best of all.

Contract unlike common promise has the legal power of agreement with
three essential points. Firstly, the participants can choose whether they will
join the agreement or not. The basis of the contract is the consensus of the
parties, voluntary agreement, consensus. Secondly, in the case of consent
the question is a mutual or reciprocal assignment of rights and obligations.
Thirdly, after signing a contract, compliance with its conditions becomes legal
obligation of each participant and noncompliance results in the application of
appropriate penalties.

So, the essence of the contract is a mutual recognition of equality of ser-
vices, i.e. the equivalence of which is given and adheres. The consequence
of this fact is the recognition of equality of the parties who have entered
into an agreement (act of purchase and sale, contract of lease, loan con-
tract, etc.). Terms of the contract themselves are the law. Law arises out
of the contract. Where a party breaches a contract, there maybe injustice,
consequently the essence of justice forms the principle of equivalence. The
equivalence formula sounds as «equal for equal» or «each according to his
deeds.»

From classical Greek and Roman law comes up that justice can be better
understood in terms of the contract. The concept of a contract is essential for
understanding of justice. It can be argued that when we thoroughly describe
the procedure of contract and all attendant phenomena, we can explain the
essence of justice. Following the Greco-Roman tradition, the contract theory
of law and justice is studied now by well-known law theorists such as O. Heffe
and J. Rawls.

Firstly, they note that solution to problem of justice is impossible without
a thorough critique of legal positivism.

In the terms of legal positivism the search for a concept or criterion of
justice is meaningless. Legal positivism highlights only one side of the case,
namely, that fairness of adopted decision is contradictive every time.

8
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In the other areas we find the principles of conduct, the validity of which
is hardly denied. Yes, undoubted, for example, is the principle of exchange.
Here we deal with retributive or comparative justice. Principles, the validity
of which almost no one has doubts exist in the field of behaviour; Think of the
need to listen to the dispute to the opinion of the second party and to restrain
from judgments about their own actions.

Principles of behaviour of this type are considered fair because they are
subject to higher and undisputed principle of justice — fair play culture. The
first minimum requirement of fairness is the prohibition of freewill. Both
principles — fairness and the prohibition of freewill — are, by the way, the
negative measures. Their content area is prohibition. You cannot summarize
from this that the laws of justice in most cases are negative. Such norms
of behaviour as a requirement to listen to the second party are the positive
principles of justice and the same measure as demand of equal exchange [1,
p. 246].

The abovementioned noncontradictory principles of justice in many cases
give the opportunity to rebut ethic legal positivism. If the fundamental hu-
man problem concerns not distributional issues (as it is commonly believed),
but exchange issues first, and secondly behavioural issues, then their decision
could be found on the basis of uncompromising in this situation principles:
the principle of equivalence of what is given and obtained, as well as fair play
culture.

As for exchange, it is so important phenomenon of modern society, that
this society can be called «exchangeable», as it does F. A. Hayek. Before that
time K. LeviStrauss described contemporary culture as the culture of shar-
ing — the results of labour, goods, services, genes, information.

Openness of society is determined by the intensity of the exchange. Where
exchange takes place, there the violence as a method of obtaining the benefits
recognized unjust, criminal. Those who enter into an exchange, by the very
act of exchange recognizes as the second part equal. We can say that the ex-
change — this is the practical implementation of equality. Voluntariness and
mutual consent — these are general signs of exchange.

Accordingly, the contract is a form of comparative, or commutative (com-
mutativa change, exchange) justice. Contract is the unity of freedom and
dependence on demands of another, and at the same time the other has the
need in me. I embody my freedom thanks to another, and another embodies
his freedom thanks to me. We’re equal relative to the needs and freedom, and
this equality claims the contract [1, p. 249].

O. Heffe considers that «only if in the legal and state system itself» is laid
justice it can warn against legal positivism, and at the same time prevent the
cynical conclusion that the law is a form of state power... Positive law itself
should be determined on the basis of its role with respect to justice... Positive
law can not be defined comprehensively without applying the concept of jus-
tice [1, p. 12-7T7].

The formula of the German law theorist of the priority of justice idea over
positive law has been repeatedly used in the decisions of the Federal Court and

9
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the Constitutional Court of Germany. These bodies in a number of its reso-
lutions declared that the constitutional right is not limited to the text of the
Basic Law, and also incorporates «some general principles that the legislator
did not specify in a positive norm, that exists even «super positive» law that
binds even a constituent power of the legislator.

Acceptance of the idea, according to which a constituent power can regu-
late all sphere in accordance with its wishes, would be return to the passed
positivism; «extreme cases» are possible when the idea of the law must out-
weigh the positive and constitutional norms, and in accordance with these
principles the Federal Constitutional Court is called upon to decide an issue of
«constitutionality» [2, p. 148].

German legislator marks methodological significance of the social contract,
the fact that the actual agreement is a fundamental concept of the theory of
legitimation, and, consequently, the theory of justice. He notes that regard-
less of method of origin of a political community — through violence, through
«organic development» or through agreement — theory of contract investi-
gates the problem of the legitimacy of the state and legal forms of human
cohabitation. Theory of legitimation focuses on the fundamental grounding of
public enforcement policy.

Like the classic Roman theory of justice, according to O. Heffe, the con-
tract has the legal force of the agreement, with three essential points. Firstly,
the participants retain the right whether they will join the agreement or not.
The basis of the contract is the consensus of the parties; the theory of agree-
ment is essentially the theory of political legitimacy consensus. The word
«agreement» suggests that one person «gets along», «peacefully coexists»
with another, but is not opposed to him.

Secondly, in the case of consent this will concern transfer of certain rights
and obligations, and, more often, this transfer is reciprocal (this may be the
exchange of goods for services and vice versa, or exchange of both services
and goods for money). Obviously, gift agreements are also possible, i.e. one-
way transmission. Further, the contract is a legal figure, not only in private
law but in public law as well. Speaking about the agreement, we can not,
therefore, bring it all together to the economics. Agreements can be divided
to intrastate and interstate, and such a special form of the contract as a dele-
gation. Finally, the last. After signing the contract compliance with its terms
becomes a legal obligation of each party, and noncompliance results in the
application of appropriate penalties [1, p. 278—282].

Defending his theory of justice, J. Rawls noticed his theory is Kant’s the-
ory in essence because it admits the advantages of social contract theory of
Locke, Rousseau, and Kant in spite of utilitarianism of Hume, Bentham and
Mill. American scientist explores what free and fair society should be. «Jus-
tice, — he notes, — is the first necessity of social institutions, as truth — for
the scientific system» [3, p. 28]. No matter how effective were not considered
social institutions, if there was breach of justice, they need to be replaced.

Utilitarians aimed at the greatest prosperity for the greatest number of
people. Eventually the result was the increasing dependence of the individual

10



ISSN 2304—-1587. Bichuk OHY im. I. I. Meunukosa. IIpasosnascmeo. 2015. T. 20. Bun. 1 (26 )

from the society. J. Rawls strongly disagrees with such state of affairs when
one person depends on another or social majority.

Following Kantian principles, J. Rawls refers to the principle of moral au-
tonomy as he acknowledges members of this or that society not as concerned
parties, but as free and intelligent creatures. «Parties reach social unity only
as free, equal and intelligent creatures, because only they are aware of the
circumstances that make the important principles of justice» [3, p. 42]. Pro-
vided that moral autonomy exists nobody wants privileges for themselves. The
only possible choice — one that applies to all — is the principle of justice in
the abstract.

According to J. Rawls, the grounding principle which forms the social
structure is a contract. All morally autonomous individuals are parties who
agree regardless of the circumstances, time and place. The subject of the
contract is two moral principle of justice. The motive that determines the
contract is associated with the need to face the difficulties and setbacks, the
threat of which is well known to everyone.

The first principle of justice proclaims, «Everyone has an equal right to
freedom, fundamentally compatible with the same freedom for others.» The
second principle proclaims, «Economic and social inequality, such as wealth
and power, which are fair only when they bring common benefit to everyone
and compensate for losses of the most undefended members of society.»

The first principle justifies individual freedoms and requires equal codi-
fication of fundamental rights and obligations. The second principle focuses
on the most benefit for the majority and excludes adjustment for sacrifice.
This position resembles the position of utilitarianism, however J. Rawls is
antiutilitarist. «The fact that some people are deprived, and others at the
same time are full and happy, is probably useful, but unfair,» [3, p. 58] —
he writes down. Social and economic inequality can be recognized only on
condition when it improves state of ALL, not just some, or even majority of
society.

The first principle of justice concerns individual freedoms — freedom of
thought and conscience, freedom of speech and assembly, political freedoms.
The constitution and laws should ensure effective use of these freedoms. It
must be emphasized, not the absolute detachment and fundamental nature of
freedoms of thought and conscience. «Individuals are not merely permitted
or forbidden to do something; the government must be legally obliged not to
interfere with the freedom of people to think for themselves.»

On the other hand, leaving free discontented people system dooms itself
to self-destruction. It is possible to protect freedom by a system of rules that
define the rules themselves. «In democracies, — writes J. Rawls — some po-
litical groups after gaining power, seek to strangle constitutional freedoms,
there are also among those who teach in universities enemies of individual
freedom» [3, p. 60]. The question arises: either you must be patient with dis-
satisfied? The answer of J. Rawls is as following: Justice should not require
self-denial sacrifice, but when a constitution in force, there is no reason to
refuse complaints of dissatisfied with freedom.

11
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In «Theory of Justice» we find several formulations of the second principle
of justice. According to the first, wealth, power, and second forms of inequal-
ities are fair only if they contribute to the common benefit and for losses of
the most undefended members of society.

According to the second formulation of the «social and economic inequal-
ities should include : a) the maximum benefit for those who are in difficult
circumstances, and b) open opportunities and equal conditions for all who are
in similar circumstances.» In other words, inequalities have to be balanced
in such a way that: a) they could be provided for benefit of everyone and b)
prestigious posts became open and admissible to all».

The second principle of justice calls unjust forms of economic and social
inequality, as long as they do not serve interests of the most undefended
members of society. It thus corrects unbalance of favourable and unfavour-
able starting conditions. The existence of weak and sick people with lower
profits is an obvious fact. The facts themselves are not good or evil. However,
it becomes just or unjust, either of interpretation methods of these facts by
different social institutions. And these institutions only then are right when
considered what can be called the principle of distinction, according to which
«the greatest expectations of those who occupy the highest positions to over-
lap with the expectations of those who occupy the lowest positions.»

In other words, if for the sake of a law to limit prospects of the most pow-
erful members of society, and this restriction would be harmful for the weak
members; the law according to J. Rawls would be unfair. However, the possi-
ble improvement of the position of the powerful members that will facilitate
and improve the position of the weak members, must to be seen as fair. In the
proposed limits of the principle of maximum minimorum, according to which
not each inequality is possible, but only such inequality that maximizes the
minimum. The true marker of maximization becomes, it should be noted, not
the general social conditions, but, in a special way, the position of the weakest
members of society.

Conclusions. In addition to above considerations, we consider that justice
is usually associated with the term «distribution». «Each according to his
deeds» — that’s the classic formula of the idea of justice. It is universal, so
the person when he wants to be fair should follow this formula in relation
to others. Treat them according to their deserts. Justice has always been a
problem. In a totalitarian state benefits and wealth are distributed. In a state
of law — rights, freedoms and responsibilities are distributed. In today’s
civilized world justice means equal rights and freedoms for everybody. Public
promotion is aimed at plenary confession of equal merits and freedom of each
person. Many historical documents — political statement and memorandum —
start with the postulate of equality. In the US Declaration of Independence
it is stated that «all men are created equal.» In the Universal Declaration of
Human Rights, which was adopted by the UN General Assembly in 1948, it is
stated that «all men are born free and equal.» It is necessary to introduce the
postulate of equality imperative: «treat others as you would treat yourself».
This will be essence of the idea of justice, universal equality of people.

12
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JI. A. KopueBHa

Opecbkuii HamioHanbHUl yHiBepcurer imeni I. I. Meunukosa,
Kadeapa KOHCTUTYIIIHHOTO paBa Ta IPaBOCYIA
dpannysbpkuit 0yassap, 24/26, Ogeca, 65058, Ykpaina

CIIPABEJJIUBICTD SIK KATEI'OPIS IIPABA

Pesrome

VY crarTi mocaimikeHo meAKi Teopii i mpuUHIIMIIN CIIpaBeAJIMBOCTI, ITIIO0 iCHYIOTH y IIpa-
BOBi#i Ta Mmep:KaBHO-YIpaBJiHCHKiNl maymiri. IIpoaHasrisoBaHo HpaBOBi BUEHHS BiJOMHX
TeopeTUkKiB mpaBa, Takux Ak O. Xedde i II:x. Poas, 30xkpema JoroBipHY Teopiio mpasa
i cupaBeIMBOCTi, CITiJIBHI CYTHICHI pucHu, sSKi MOETHYIOTH ITi BUEHHS, Ta ixHi BimMiHHO-
cTi. ABTOp AifiIIIOB BUCHOBKY, II[0 CIIPABEJINBICTL ¥ CYCIILJILCTBI IIOB’sA3aHA 3 MOHATTIM
posmominy.

KarouoBi cioBa: cupaBeniuBicTh, ifei posmoxiny i Bigmnatu (BUpiBHIOBaHHS), CyC-
OiJILHUH TOTOBip, MOHATTA MpaBa B €THILi, JIETiTUMAILid.

JI. A. KopueBHas

Opecckuit HallMOHANBHBIH yHUBepcuTeT umenu . V1. Meunukoga,
Kadeapa KOHCTUTYIIMOHHOTO IIPaBa M IIPAaBOCYAMSI

dpannysckuii 6yabap, 24/26, Omgecca, 65058, YrpanHa

CIIPABEAJINBOCTDb KAK KATEI'OPHUSA ITIPABA

Pesiome

B crarhe paccMOTpeHBI HEKOTOPbIe U3 TEOPUIl W MPUHIUIIOB CIPABEAJIUBOCTH, KOTO-
pble CYIIecTBYIOT B IIPABOBOI M TOCYJapCTBEHHO-YIIPaBJIIeHUECKOUW MbIcau. IIpoamasiu-
3MpPOBaHbLI MMPABOBBIE MTOKTPUHBLI M3BECTHHIX TEOPETUKOB IpaBa, Takux kKak O. Xedde
u J»x. Poss, B yacTHOCTH IOTOBODPHASA TEOpUSA IIpaBa U CIPABENJIUBOCTU, O0II[Me CyIie-
CTBEHHBbIE XaPaKTEePUCTUKHU, KOTODPbIe OOBeIWHSAIOT MaHHbIE YUEHUS, W WX Pa3INdusd.
ABTOp mpuIes K BBHIBOAY O TOM, UTO CIIPABEIJIUBOCTH B OOIIlECTBE CBs3aHA C MOHSATHUEM
pacrpenesieHus.

Karouessie ciioBa: CIIpaBeJINBOCTD, MW PACIpeneeHns U Bo3Me3ausA (BbIpaBHUBA-
HUsA), OOIIECTBEHHBIN [OTOBOD, IOHATHE IIPaBa B 9TUKe, JIETUTUMAIIHS.
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Problem statement. The word «norm» originates from the Latin word
«norma» in the sense of «guiding principle», «rule», «sample». In a broad
sense a «norm» means a mandatory procedure, a mandatory rule, a binding
model for copying, reproducing and imitating. In the latter case, the meaning
of the word «norm» coincides with the meaning of the word «paradigm» (from
the Greek word «paradeigma» — example, sample), which is used in linguis-
tics, as well as in philosophy and sociology to refer to an exemplary theory or
concept in case of solving tasks of a particular type.

The concept of legal norms is one of the most important categories in the
theory of law. Any legal phenomenon is opened and revealed only in conjunc-
tion with the legal norms. A legal norm as a part of the system is character-
ized to some extent by the features inherent to the law. Therefore, it is pos-
sible to give a definition identical to the meaning of law in general [6, p. 78].

While considering a legal norm it can be found that it has a certain sys-
tematic-structural organization, because it consists of two interrelated compo-
nents, such as: the first part of the norm defines the conditions, under which
mutual obligations and claims between two parties appear, whereas the second
part sets the obligations and claims themselves. These conventional rules con-
sist of (1) determining the conditions of the rule application, and (2) setting
the rule. Accordingly, each legal norm can be expressed in the following form:
if — then. Wilhelmus Luijpen claimed that a man as a bearer of pre-reflec-
tive consciousness was originally characterized by the sense of justice, which
was a basis of law [14, p. 161]. The implementation of this feeling (internal
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existence) is the existence of law. E. Fechner tries to bring the establishment
of ever-changing law from the subject who makes state-power decisions [2].
Werner Maihofer believes that a mind generates a norm of behavior (individ-
ual norm) in a particular life situation, designed for a specific role [15].

It is obvious that all these constructions are speculative. It is impossible to
prove the normative sense of justice on the basis of a priori given subject, be-
cause priori knowledge «does not need» any proofs by definition. At the same
time proponents of this conception also failed to connect a single life situation
with a postulated universal initial beginning of the social being. Perhaps, in
this regard, at the end of his life Edmund Husserl, who had established the
school of phenomenology, understood that the subject itself was caused by the
lifeworld (in the terminology of Martin Heidegger — Dasein, in which a man
exists) [16, p. 17].

Alfred Schetz and his followers point out that the social world consists of
both objective and individual reality. Objective reality is presented by social
institutions that provide the socialization of an individual and the reproduc-
tion in the form of social traditions. The world as an individual reality is a
unique subjectivity of the individual and his ability to change (design) the
social reality. This ensures the innovative reproduction of the society.

It should be noted that despite the fruitfulness of these provisions (which
cover the status of the individual, the social institutions, the mechanism of
the social reality changing, etc.), sociological & phenomenological school of
law have not been formed and even no attempts to use these ideas in juris-
prudence can be seen. Meanwhile, the main postulate of such a «inexisting»
legal phenomenology might be the source of law theory (or the formation
of law theory). The main attention should be focused on the development of
a legal innovation and, moreover, on its acceptance by people (legitimation
of innovations). Hence (from the analysis of the reproduction of social in-
stitutions by the representatives of sociological phenomenology) a general
definition can be deduced: law is that people accepts as binding norms of
behavior.

The heuristic value of this approach is obvious: it allows to explore import-
ant, traditional for the theory of law issues more deeply, and above all to look
at the legal reality from a new (maybe, unexpected) angle. But it is possible to
notice a substantial drawback of such an interpretation of law: whether every-
thing adopted by people (especially under manipulability of public opinion by
political consultants) can be considered as law? Is it possible to consider stable
repeatability of public relations and perception of them as due as a criterion
of law? At what «level» public bounds are? If according to Leon Petrazycki,
«limits» of law are considered as a small group (it is quite common for the
supporters of multiculturalism), should we recognize binding norms of the
criminal community (mafia) as law? It seems that a generic notion of law
should have a little bit more meaningful attribute, than legitimacy (recogni-
tion of anything by the population).

It is evident that the transcendental phenomenology of law lacks the con-
creteness of immanence, whereas the sociological phenomenology of law lacks
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priori grounds, inherent to all legal phenomena. In our view, legal norms can
claim to be legal only if they pass the historical selection.

A legal norm is a generally binding rule of conduct issued or authorized
and protected by the state authority, expressing the will and interests of the
people due to the material living conditions and being intended for the regu-
lation of social relations. Any state-organized society can not do without the
legal norms. But this is not the only phenomenon of law, and therefore its
complete scientific definition requires clarification of the specific features
(standards) peculiar to a legal norm [31, p. 365].

Analysis of researches and publications. Considerable attention to the de-
velopment of the theory of justification of legal norms was paid by the scholars
in the pre-revolutionary period (Nikolai Korkunov, Fedor Taranovsky, Gabriel
Shershenevich etc). The theory was further developed in the works of Soviet
scholars (Nikolay Aleksandrov, Mikhail Baitin, Peter Nedbaylo). The present
stage of development of the legal norm doctrine requires not only further im-
provement, but also reconsideration of its important features and properties.

Paper purpose. Thus, the problem of justifying of legal norms, analyzed
by the author, is perhaps the most complicated and at the same time the least
developed topic of argumentation theory, logics and law. In this context the
paper purpose is to study the process of interpretation of legal norms and
contemporary law enforcement activity ant to give recommendations for its
improvement.

Paper main body. Norms and values belong to the active use of language,
which is directly related to human activity. There are two main schemes of
the target justification of norms (values). The first one uses the concept of
logical consequence, while the other one uses the concept of causality (causal
link) [8, p. 289].

In general norms can be divided into the following groups: rules, including
the rules of a game, grammar rules, rules of logics and mathematics, customs
and rituals, etc.; norms that include state laws, decrees, directives, instruc-
tions, orders, etc.; technical or target norms, pointing out what should be
done to achieve a certain goal (eg, «The house should be ventilated not to be
stuffy»).

These groups of norms can be considered as basic. There are also a variety
of norms, which occupy an intermediate position between the main groups.
Several types of norms are of particular interest, such as: traditions and cus-
toms («You should respect the elders», «The Christmas tree is decorated for
New Year’s Eve», etc.); moral principles («Take care of your loved ones», «Do
not be envious», etc.);

rules of ideal («A judge must be impartial», «Honesty is the best policy»,
etc.).

It is characteristic that despite their diversity and the problem of the au-
thority of rules, norms of all types have the same structure. In the last 100
or so years the situation has changed. The concept of value, directly linked
with human activities, was introduced in philosophy. Logic of norms and logic
of values is forming gradually. The modern theory of argumentation or new
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rhetoric began to form; it attempts to analyze the problem of objectivity of
norms and values and describe the specific methods of justification, which are
used in case of the active use of language.

Despite the progress made in research of justification of norms and val-
ues, issues related to the active use of language and giving an objective sense
to them still remain unclear. Norms and values play a special role in human
activity, in social sciences and humanities, and particularly in legal theory
and practice. Norms and values are largely justified quite differently than
descriptive statements. Values and norms as a particular type of values are es-
sential elements of social and humanitarian theories. Moreover, certain values
lie at the heart of social and humanitarian theoretical knowledge.

Social theory, and in particular the theory of law, analyzes society in the
light of improving of conditions of human existence. Describing alternatives
for further development of certain spheres of social life, or outlining a his-
torical perspective for the whole society, social theory must criticize other
possible ways. It cannot be achieved without value judgments. Human activity
is not possible without norms and values. The sciences that study human soci-
ety and that have an ultimate aim in streamlining and optimization of human
activity, always set implicit or even explicit norms and standards and they are
always based on certain values. The problem is not in elimination of norms
and values that is basically impossible in these sciences, but in justification of
objectivity of regulatory and valuation provisions.

The most important way is logical inference of one norm of the other
norms. If any norm logically follows from the already established norms, it is
justified and acceptable to the same extent as norms which are used as prem-
ises for its deriving.

Normative (deontic) logic deals with these issues. It should be reminded
that it does not authorize logical transition from a purely descriptive (factual)
parcel to normative conclusions. Norms can not be derived from the descrip-
tions and descriptions can not be derived from norms.

Here is an example of logical description of a norm. It is assumed that
someone unfamiliar with the existing customs in communication tends to devi-
ate from the topic, speaks long, unclear and inconsistent. In order to convince
him to change his style of communication, we can agree on a common «princi-
ple of cooperation» which requires making a verbal synthesis according to the
adopted goals and the direction of the conversation. This principle includes, in
particular, the maximum of relevance prohibiting to deviate from the topic,
and the maximum of manner, requiring to speak clearly, concisely and consis-
tently. Link to these maxims will be a rationale of the present obligation.

A complete statement of the relevant reasoning can be as follows. If you
aspire to respect the principle of cooperation, you should not deviate from the
topic in conversation and speak quite clearly, concisely and consistently. You
must abide the principle of cooperation.

Therefore, you should not deviate from the topic of conversation, to say
enough clear, concise and consistent. Both premises of this reasoning are
norms, the conclusion is also a regulatory statement.
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The simplest, but at the same time the most unreliable way of plausible
justification of norms and values is incomplete inductive reasoning. Here is
a general scheme:

S1 must be P.
S2 must be P.

Sn must be P.
S1, S2,...... , all are P.
All S must be P.

Here the first n parcels are norms (values), the latter parcel is a descriptive
statement, the conclusion is a norm. Inductive reasoning is called «incom-
plete», as listed objects S1, S2,..... , Sn do not exhaust the entire class of S
objects. Example:

Suvorov must be steadfast and courageous.
Napoleon must be steadfast and courageous.
Kutuzov must be steadfast and courageous.
Suvorov, Kutuzov and Napoleon were generals.

Each general must be steadfast and courageous.

The main conditions that allow improving legal norms are: accurate re-
flection of consistent patterns of development of the state and law in legal
regulations; compliance with the requirements of morality and sense of jus-
tice; compliance with the requirements of systemic (non-contradictory) nature
and other trends of the existing legal system while adopting new legal norms;
taking into account general principles of regulation and management of social
processes during lawmaking process.

Let us briefly summarize: a) legal norm can be defined as a coming from
the state and protected by it generally binding rule of conduct, which entitles
the participants of social relations and imposes legal obligations on them; b)
legal norm is a general rule of conduct, i.e. a model, a standard of conduct
for a man or a collective; c) legal norm is an abstract, generalized rule, the
primary element of law as a system; d) legal norm is an injunction of the state
authority; e) legal norm is a wide, multifaceted and, at the same time, specific
due to its content phenomenon.

Legal norm is characterized by the unity, integrity, indivisibility. It is
characterized by a certain structure, i.e. the specific layout of content, the
link and the interrelation of its elements.

When analyzing the structure of the legal norm, it should be based on the
philosophical understanding of the category. Structure is considered as a con-
struction and an internal form of organization of the system, expressing the
unity of the relationships between the elements as well as the trends of these
relationships.
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Traditionally it is deemed that the structure of the legal norm consists of
three elements: hypothesis — an indication of the specific factual circum-
stances of life (events, people’s actions, a set of actions), i.e. the factual ele-
ments which are to the provision come into effect; disposition — the «core» of
the legal norm, i.e., an indication of the rule (rules) of conduct that should be
abided by the subjects if they have been implicated in the conditions defined
in the hypothesis; sanction — the type and the measure of the possible punish-
ment, if the subjects do not comply with the requirements of the disposition,
or encouragement for committing the recommended actions. Therefore, the
purpose of sanctions is to encourage subjects to act in accordance with the
requirements of legal norms.

The problem of the structure of the legal norm is one of controversial.
Opinions of legal scholars are divided: one group of authors (Peter Nedbaylo,
Victor Gorshenev et al.) believe that a legal norm consists of three elements,
the other one (N. Tomashevsky, A. Cherdantsev) adheres to the bipartite sys-
tem.

S. S. Alekseev offers with sufficient precision to distinguish logical rules
and norms-regulations. If a logical norm contains three elements, then a
norm-prescription can contain two parts, or the hypothesis and the disposi-
tions or the hypothesis and the sanction.

In our opinion, the tripartite structure of the legal norm is an objective
reality, an inherent attribute. However, attempts are made to further differ-
entiate its elements. So, in the analysis of the prohibitions A. G. Bratko dis-
tinguishes not three, but four elements, since, in his opinion, the hypothesis
has two elements: the hypothesis of the disposition (i.e., the hypothesis of the
prohibition) and the hypothesis of the sanction. The result is such a structure
of prohibiting norms: the condition of the prohibition is the prohibition, the
condition of the sanction is the sanction.

Activity, aimed at adoption of statute and expressed in it legislator’s will,
is named interpretation. To provide methodologically transition from compre-
hension of the sense of law norm, explanation of its main point is the task of
juridical hermeneutics. Such transition represents nothing else but a process
of cognition, the result of which is finding the only right variant of interpre-
tation of general enactments regarding concrete juridical situation.

The Romans understood the term «interpritatio» wider: it was used not
only for interpretation of the law in the true sense of the word, but also for
further development of the legislator’s thought by means of analogy. Inter-
pretation legally is final mental activity, for which famous rules are worked
out. The set of these rules assumes the name of juridical hermeneutics. The
lawyers of 18-th and beginning of 19-th centuries strived for building this
hermeneutics as a special science. As Georg Friedrich Puchta noticed, for
those who possess common sense, every science is hermeneutics; no abstract
rules of hermeneutics could help in interpretation of law sense, if a person
has no calling for it.

Corroborating legitimacy of treatment juridical norms as true or false
propositions, V. M. Baranov endows them from the point of view of modal
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logic with qualities of descriptive and prospective proposition that allows us
to evaluate them. In our opinion, the validity of this interpretation is rather
problematic. However, in terms of methodology, the problematical character
of this interpretation is not a ban on it, but only indicates the status of this
interpretation. Another thing, as in this case, is the truth or falsity of legal
norms. Taking into consideration the above given, it is justified to assume
that if the characteristic of legal norm as true or false is possible, then only in
the context of modal or deontic logic and according to the rules of this logic.
The thesis about the truth of the legal norms as their correspondence with
social reality, of course, is not proved and the raising question itself remains
insufficiently persuasive.

Legal norms are dual, descriptive-evaluative (descriptive-prescriptive) ex-
pressions. They contain a description of the areas of legal relations of life,
and indirectly of those aspects of society, one manifestation of which is law.
These principles prescribe the definition of the form of behavior; require the
implementation of known values and ideals.

This contradictory unity of description and prescription is often broken
and legal norms are given either descriptive or prescriptive interpretation.
Controversy over the validity of these norms has been maintaining for a long
time and now has not lost its sharpness.

Supporters of the extreme approach regard the legal norms as descriptions
and are convinced that the concepts of truth and lies are attached to them in
exactly the same or somewhat modified sense as the rest of the descriptions.
An additional argument is often put forward: if the legal norms were not con-
nected with the truth, no system of law could be justified and all such systems
have proved to be equal.

This reference to the threat of relativism and subjectivism in law is clearly
linked to the belief that objectivity, reasonableness, and thus scientific char-
acter are necessary to assume the truth, and statements that are not true or
false, cannot be objective neither reasonable, nor scientific. This belief is a
characteristic feature of the old-style theorizing gone in the past more than
a century ago.

Supporters of the other, again, extreme approach, crossed out regulatory,
projecting function of legal norms. The main is not their descriptive but pre-
scriptive content, which excludes the supplement to these norms the concept
of truth. At the same time to avoid relativism and be able to compare and
evaluate the different legal systems, often instead of truth another concept is
used. Its role is to be a sort of «substitute» of the truth in the field of law.
In the capacity of these «surrogates» of truth the concepts of «efficiency»,
«relevance», «expediency», etc. have also been proposed.

None of these approaches to the truth of legal norms (principles) cannot be
considered reasonable. Each of them is an attempt to break such contradictory
descriptive-prescriptive unity as the norm of law (principle), and to oppose
one side of it to the other.

The problem of justifying legal norms and principles is connected with the
disclosure of their dual, the descriptive — prescriptive nature. Legal norms
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and principles resemble a two-faced creature turned to reality with its regula-
tory face and to the values — with its true face. These norms and principles
value the reality in terms of its compliance with the values, ideals, models
and at the same time raise the question about the rootedness of this ideal in
reality.

Thus, the problem is not to replace the good in the field of law by truth,
and not to replace the good with something that would resemble the truth and
connect, like it, law with reality. The task is to identify the relationship and
mutual complement of truth and goodness, to establish their relationships and
other legal categories [33, p. 207].

Realizing the legal norm, the individual learns it and for observance of
this norm a strong-willed orientation is needed. The process of interpretation
of legal norms is creative and, in fact, the law enforcer being a co-legislator
creates a new norm, performing an act of summing up the general norm and
the particular case.

However, the ABC of law, as A. A. Gaydamakin points out, sometimes does
not keep up with the realities of the passage of time, and then blindly follow-
ing this letter may lead to results similar to «strike in Italian».

«Sometimes the law from generation to generation

From grandfather to grandson goes;

And it was good, but than it turned

From benefaction into torment»

Furthermore, in the process of lawmaking frequent are errors, collisions.
And then the spirit of the law, sense of justice come to the fore. And if this
sense of justice with the spirit of law and natural law are in harmony, then
the problem is solved and the law continues to be associated with justice. And
if it is run by a man with a cynic sense of justice? Then it is better a robot...
[3, p. 95]

In our opinion, the normative law as a whole is moving towards formal-
ization and specification of its hypotheses and dispositions, and hence goes
away from subjectivism and towards logic. Formal logic represents a huge op-
portunity for the development of testimony, extension versions, as evidenced
by the development of expert systems of criminalistics, criminological and
investigative purposes.

As to the opportunities of the formal projecting of legal situations, it is
quite possible in the future to create expert systems that can calculate the
trajectory of motion allowed to the actor to a particular goal in a given nor-
mative direction [28].

Unfortunately the logical tools of law can be used for various purposes,
including the support of «a broad interpretation of the law», its free inter-
pretation. We must learn how to express the spirit of the law in its letter.
However, the creation of specialized systems for professionals with advanced,
but not with an amorphous sense of justice is the question of the future.

Logical inference some norms of the other, already adopted, is an im-
portant way of theoretical justification of norms. Norm is a special case
of the valuable relation between thought and reality. As such, they are a
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special case of estimation. Legal norm — is a socially imposed and socially
fixed estimation. The means, by which the evaluation becomes the norm, is
the sanction, or «punishment» in the broadest sense, imposed by society on
those who deviate from established their prescriptions. Legal norm — is rig-
idly fixed social assessments with well-defined sanctions. The idea that the
norms are a particular case of assessments can be represented in different
ways.

The idea particularly can be expressed in such a definition:

«Action A is binding» = «action A is positively valuable, and it is good
that abstaining from this action entails punishment»

In this definition the norm «Action A is binding» is divided into two val-
ues: the positive value of the action and the positive value of punishment for
the failure to comply with this action (abstaining from the action).

Norms as values, standardized through the sanctions, are a particular and
rather narrow class of values. Firstly, the norms relate to human activities or
things that are closely connected to the action, while the values may relate to
any object. Secondly, the norms are directed in the future, while values can
be applied both to the past and present, and to the phenomena that exist out
of time at all.

The difference between the norms and other evaluations is associated with
the sanction. Finally it has a social nature.

Logic of the norms comes from the idea that all norms, regardless of their
specific content have the same structure.

Every norm has these parts or elements: content — an action which is the
subject of the normative regulation; nature — obliging, authorizing or pro-
hibiting norm; conditions of the application — the circumstances in which the
action should or should not be committed; subject — a person or a group of
persons to whom the norm is addressed.

Not all of these parts have an explicit expression in the regulatory state-
ments. However, there is no norm without them.

Only three structural parts of the norm are usually taken into account in
the logic of norms: the content, the nature and the conditions of the appli-
cation. It is assumed that all the norms are addressed to the same subject,
and belong to the same authority. It allows writing the norms in symbolic
language without mentioning the subjects and the authorities of different
norms. The analysis of the structure of norms given by the normative logic
coincides basically with the ideas about the structure of norms that have long
stood in the theory of law. In the legal interpretation any legal norm includes
the disposition, the hypothesis and the sanction.

With regard to the legal norms the sanction is natural to be considered
as a component of the norm. Although norms are an important element of
social life, there is no clear and universal classification embracing norms of
all kinds. There is no clear border between the norms and something that is
included in norms. It suggests that the hopes for creating a natural classifica-
tion of norms, like, for example, classification of plants or chemical elements,
are unjustified.
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Traditionally, law did not recognize other methods, besides formal norma-
tive (dogmatic) method. Therefore, it was thought that the jurisprudence is
not obliged to take into account the volatility of social reality. It is known
that people’s conduct is connected to the existence of such social regulators,
as the values and norms that are not always formally fixed, but, nevertheless,
have quite a strong effect on the man and his behavior. Values and norms
often exist independently from the behavior of individuals, although they
constitute an integral part of a complex system of social reality. Changing of
law and the evolution of society are mutually correlated. Legal norms can not
be reduced to the preformation, the transformation of human nature. They
vary according to the historical development of the social system. New legal
theories appear only when society begins to change.

The concept of «norm» causes very different views, and the reproduction
of the words does not guarantee the reproduction of meaning. Symptoms of
changes in the perception of law can certainly be observed, they increase as
the modern civil society is realized in a political revolution, industrialization
and universal expansion [13].

An interesting characteristic of the three positions, reflecting these chang-
es in «legal perception», was given by Niklas Luhmann. The first position
concerns the opinion of Kant on «legal aspects of the problem of revolution».
According to Luhmann, if we analyze Kant’s views on this subject, we will see
that they successfully contribute to the transformation of «the political mo-
nopoly into law basis and make possible not only to legitimate, but also to de-
velop the legitimizing legal order». And further: «In the beginning obedience
must be ensured, even regardless of the content of norms, and only then the
power is able to limit itself. In this case there is rejection of single bonds of
law and time, and the transition to the sequence of steps: first, the violence,
then — law... It means that those who somehow affected by the revolution
cannot longer rely on the legality of their expectations: it will forced to specu-
late on the success or the failure of the revolution. Action or omission — that
is the question» [12].

The second position: the abovementioned problem is «to be normalized
in the legal technology and dogma», where «legal solutions should always
be compared with various resulting solutions.» Especially good-quality legal
arguments are highlighted by intuition through focusing on results. It works
not only for political arguments, but also for the characterization of dogmatic
legal concepts, and for ordinary interpretation of legal norms. In Germany,
this point of view was established in connection with theological, or func-
tionality, methods of interpretation. Moreover, even such point of view was
defended, according to which all the values, in the end, must be justified by
their consequences. But here, «value» means that the future renders its de-
cision on law and injustice, the future that we do not know and that we can
only guess.

The third position concerns the sociological understanding of law. More-
over, the legal role of the social sciences is the most important topic of dis-
cussion in Germany. However, it lacks any possibility to find out the function
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of norms and the sense of duty. Despite the huge number of works devoted to
the consideration of the problem of sense, some of the important aspects of
this problem, which are of fundamental importance, are not given sufficient
attention. It is related, in particular, to the role of language in the expression
and the formation of sense.

If according to Edmund Husserl (transcendental) consciousness of the sub-
ject plays the leading role in the creation of sense [5, p. 124], then, according
to Ludwig Wittgenstein, the sense is generated not by the subject, but by
certain socio-linguistic practice, which, however, should be done only by the
subject. This is an extremely important observation: the subject is ineradica-
ble from the sense, and at the same time the subject is «included» in the sense
through the expression.

We can say that Husserl and Wittgenstein, moving in opposite ways, equal-
ly open the «subjective» dimension of sense. It allows concluding that the role
of the expression and the role of the subject in the formation of sense is not
accidental. It characterizes the «nature of the sense» and does not depend on
any approach.

Senses can exist objectively regardless of the subject but they are always
created by the subject and the language. There can not be the author outside
the language and the subject. Thus, new sense has to go through the con-
science of the subject and then embody in the speech to become the one it is.
The sense appears as ideal objective formation. It is ideal as is unattainable
for the conscience with the use of organs and senses and objective as the same
sense can be revealed and understood by many subjects. At the same time the
sense is the formation with which we deal directly in the process of knowl-
edge.

From the standpoint of phenomenology the sense is constituted by the acts
of conscience (acts of intention of the meaning). Revealing the machinery of
constitution (i.e. the machinery of «formation of the sense») phenomenology
determines ontological status of the sense: it exists as is constituted by the
acts of intention of the meaning and exists only when is constituted. More-
over, this expression plays an essential part in constitution of the sense as
not only communication but reasoning itself is carried out by means of ex-
pressions.

The fact that ontological status of the sense can be defined only through
revealing the machinery of its formation is also demonstrated by K. Popper’s
conception. The sense gets its existence by means of its impersonation in the
language. Thereby, only language owing to its opportunities procures entity
of the sense for our thinking and further work of the thought and knowledge
with various semantic formations.

Analysis of I. Kant’s teaching on transcendental schematism of clear ra-
tional concepts [7, p. 67—310] with L. Wittgenstein’s theory of logical form
testifies that inner form (in Kant’s teaching it is known as transcendental
schema but Wittgenstein calls it a logical form) is an important conceptual-
izing and cognitive component. The inner form can act as peculiar symbolism
which essence consists in spotting of fundamental principle, the law of gen-
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eral mediation that determines the construction of the whole essence of the
culture within the bounds of humanistic cognition. The inner form has huge
opportunities as means of interpretation and can be considered as a special
methodological procedure, scheme of interpretation directed towards finding
and deciphering the essence [29, p. 11,15].

Law exists for us as a certain form that concerns the problem of intensity
between the temporal and social dimensions and endures this intensity even
under the circumstances of evolutionary growth of intricacy and complexity
of the social structure. Form of law consists of the combination of two distinc-
tions: modality of expectations «cognitive / normative» and «legal / illegal»
[23, p. 124]. All the social applications of law function within this framework
and intensify the subject sense.

Nowadays there is an objective necessity to improve legal interpretation
of legal rules and law enforcement. Moreover, the optimization of these pro-
cesses shall be based on the scientific data. However, it has recently become
difficult to carry out research in the area of law [25, p. 125—-128]. In turn, as
Regelsberger remarks, not too many chapters can be found in the teaching of
law where theory would lag behind the practice so far and knowledge would
fall behind the skills as in the teaching on interpretation. In this case inter-
pretation shares the fate of the human speech: a lot of people speak correctly
without having any knowledge on laws of language. Difficulties are in the ma-
terial, infinity of the aids and diversity of the application. Nowadays and in
all preceding history there has not been any deficiency in attempts at giving
the leading points of view mentioned here the nature of scientific principles.
Special branch of theory of law was formed from them; however, dull and
conventional attitude to the material did great harm to legal hermeneutics
[26, p. 137-138].

Legal hermeneutics is the science on understanding and explaining the
sense laid by the legislator into the text of legal act. A task of legal hermeneu-
tics is to provide methodologically transition from understanding the sense
of point of law to explaining of its essence. Such kind of transition is the
process of cognition which results in finding the sole and correct version of
interpretation of general precepts of law concerning concrete legal situation.

At the same time there are widely used such methods as linguistic, double
and triple reflection (takes place when not only the text is interpreted but also
its author and concretely historical situation) put into the context and other
methods. Perspective of these methods is especially evident for making a new
type of legal awareness as well as in such section of legal techniques as stat-
utory interpretation [1, p. 40—47]. Today legal hermeneutics aspires to be in-
dependent within the boundaries of theory of law and state [30, p. 115-121].

The most interesting methodology of hermeneutic analysis of legal texts
was worked out by the Italian philosopher and poet E. Betty. The philosopher
was saying that there is the world of objective spirit, facts and human events,
acts, gestures, thoughts and projects, traces and evidence of ideas, ideals and
realizations. This entire world belongs to interpretation. Interpretation ap-
pears as the process the aim and identical result of which is comprehension.
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The interpreter shall reproduce the real process of creation of the text by dint
of reconstruction of the message and objectivization of intention of the author
of the text.

Betty formulated four hermeneutic channels which are actively used in
law:

1) canon of immanence of hermeneutic scale. In other words, reconstruc-
tion of the text must conform to the author’s point of view. Interpreter does
not have to bring anything from the outside; he has to look for the sense of
the text, respecting dissimilarity and hermeneutic autonomy of the object;

2) canon of totality of hermeneutic consideration. Its essence is in the idea
that unity of integer is explained through the unity of integer, but the sense of
separate parts becomes clear through the unity of integer (hermeneutic circle);

3) canon of relevance of awareness. The interpreter cannot withdraw his
subjectivity till the end. To reconstruct other people’s thoughts, and works of
the past, to return to genuine vital reality other’s emotions it is necessary to
correlate them with own «moral horizon»;

4) canon of the semantic adequacy of understanding represents a require-
ment to the author of the text. If the author and interpreter are congenial
and are on the same level, they can comprehend each other. This is also the
interpreter’s ability to understand the purposes of the object of interpretation
as his own in the literal sense of the word.

Hermeneutic method in law is to simplify the dialogue of legal cultures
since legal concepts and categories (such as freedom, democracy, and liability)
have different meaning in different legal systems. The usage of hermeneutic
method is most productive in historical and legal research (not without reason
E. Betty was the historian of law). At the same time you should not be waiting
for hermeneutics to solve the problems it does not set itself and is not capable
to solve: hermeneutics has a vocation to supplement but not to replace itself
the existing methodology of law [9, p. 115-121].

General theory of awareness (hermeneutics) has accesses to almost all the
stages and zones of legal regulation as they are mediated by the consciousness
and comprehended by it when necessary. But this is a good reason for applica-
tion of this science in general jurisprudence [22, p. 122-123].

Principles of hermeneutics can become an effective machinery of research,
for example, reinterpretation, and distortion of the author’s sense put into
the one or another teaching. Interpretation of scientific texts, «understanding
of awareness» is the «field» on which hermeneutics can do its best to show
its productivity.

Thus, contemporary (neoclassical) methodology is widely used in jurispru-
dence with classical methodology [24, p. 83—-87]. At the same time appropria-
tion and usage of the knowledge of the other sciences take place by means of
so-called juridization of the methods (cognitive means and methods) of other
sciences and formation of new legal discipline at the intersection of law and
interdisciplinary sciences.

Law on hermeneutics is reading: unity should be understood proceeding
from the particular, but particular should be comprehended from the unity.
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This rule was developed by ancient rhetoric, but hermeneutics transferred it
from oratory to the art of comprehension at the early modern period. Here
we face a problem of hermeneutic circle. If the process of understanding con-
stantly moves from unity to a part and back to unity, the task of the partners
in the legal dialogue is to widen the unity of clear sense by the concentric
circles.

Activity directed to assimilation of law and expressed in it the will of
the legislator is called construction — interpretation. Incidentally, Romans
used the word «interpretation» which had wider sense: it tabbed not only the
construction of statutes in its own sense but a further development of the
cogitation of the legislator by using analogy. Certainly, statutory construc-
tion is a mental activity for which well-known rules were worked out. Total
combination of these rules is called Legal Hermeneutics. The lawyers of the
eighteenth and early nineteenth century desired for elevating the hermeneu-
tics to the extent of the special science. As Puchta remarked, all the science is
hermeneutics for the one who has common sense and any of the abstract rules
of hermeneutics will not help to explain the sense of law if the person who
illuminates it does not have any vocation to it developed by studying and prac-
tice. Windscheid on this matter observed exactly that «Legal Hermeneutics»
is not a science which can be given but rather the art which should be studied.

Primarily, intercommunication of jurisprudence and hermeneutics is
showed in interpretation of different forms and sources of law concerning the
historical legal documents as well as legal acts valid at the up-to-date period.
In our opinion, growing popularity of legal hermeneutics, primarily, is in-
debted to ontological approach to legal hermeneutics on the whole, H.-D. Ga-
damer and E. Betty who pointed out the community of historical, theological,
philological and legal hermeneutics. The basis of this approach is formed by
the fact that the gap between generality of law and concrete provision of law
in the particular case can not be destroyed in its essence in view of abstract-
edness or banality of law. «The statute is general and that is why it can not
be fair to each individual case» ( H. Kehn). H.-G. Gadamer’s approach to this
problem by means of hermeneutic perspective gave rise to the whole tenden-
cy in contemporary philosophy of law. According to legal hermeneutics, the
sense of law should be comprehended with consideration of every concrete
situation. H.-G. Gadamer showed generality or universality of problem of
awareness on a basis of extraction of one of the integrant moments of any use.
From his point of view, for legal hermeneutics as well as for theological ones
the strain existing between the given text (legal act or the good tidings), of
one part, and the ones he gains as a result of its application in the concrete
situation of interpretation (judgement or sermon), of the other part, is con-
stitutive. It follows that to understand the text correctly in accordance with
the claims he is pulling out we have to understand it in a new and different
way in every given moment and in every concrete situation. In other words,
awareness at this point becomes the application: it penetrates into the sense
of one or another legal text and its application to the concrete case and does
not represent two separate acts but the separate process.
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Collision, conflict of interpretations between the legislator and implement-
er of law (an executing authority, a citizen) involves the legislator’s initial
concern to uniqueness of the text to his advantage. This is exactly what spe-
cific features of hermeneutics consist in.

We suppose that it is also necessary to connect hermeneutic method in
understanding of law with existence of different legal cultures including na-
tional legal culture with personal view on the problem of human rights, legal
state, separation of powers, local government etc. procuring real embodiment
of ideas of freedom and justice conforming to our legal mentality and condi-
tions of legal existence. Logic is to interpret irrational moments which are
present in any legal culture [10, p. 175-176].

Any form of legal practice we would have not considered, they consist of
combination of different interpretative estimations. In this comprehension
law in its nature is completely hermeneutic phenomenon.

V. Lobovikov worked out a «discrete mathematical model of moral and le-
gal aspect of human activity» [11, P. 259]. Mathematical structure modelling
adequately the reasoning which is studied by formal logic and mathematical
structure regulating adequately the behaviour which is studied by formal
jurisprudence are essentially close (similar) mathematical structures. Having
connected mathematical (natural law in its essence) method with formal logi-
cal (positivistic) methods it is possible to create mathematicized multipurpose
system of natural law which he called the algebra of acts which can become a
criterion for control of current legislation. Thus, it takes place the sophistica-
tion of concept of law and comprehension of its multidimensional phenomenon
of human entity.

As the representative of «integral jurisprudence» D. Holl claims that the
comprehension of law is not completed and it is possible to pick out a certain
legal structure which does not include only principles of law but also the sub-
jective legal experience of the participants of continuously changing reality
[5, p. 741]. The representative of integrative jurisprudence makes a conclu-
sion on necessity of including the value aspect determining the behaviour of a
human into current legislation. The law shall express not simply real but fair,
correct moral standards. Thesis «on humanity of law» which embodies the
legal nature of a person can act as a distillation of this requirement.

The majority of authors engaged in hermeneutics were confined to repeat-
ing and commenting the rules of interpretation formed by Roman lawyers and
remained in the Codex Justinianus having rarely done some amendments and
additions. Very few people tried to study the process of interpretation but not
as a whole, just in certain parts. It should be noted that the theory of inter-
pretation of legal acts has the same meaning as logic or grammar. The theory
of interpretation of laws is a methodological guide to realization of principle
of management.

«If there are rules, Mill says, «which are subordinated to consciously and
unconscientiously by each mind in each case when it concludes correctly, it is
scarcely to prove that the man would rather follow these rules knowing them
than not being acquainted with them...People had been discussing the proofs
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and often correctly when logic was still not the science; otherwise it would
have not become it. Just as they were fulfilling huge mechanical works not
having understood the laws of mechanics. But there are bounds of the ones
the mechanic can fulfil not knowing the laws of mechanics as well as the
thinker can fulfil not knowing the basis of logic. Very few people with the
help of extraordinary genius or acquired good mental techniques by chance
could act not knowing the sources in the same or almost the same way as if
they acted having adopted these sources. But the majority of people need to
understand the theory of the one they are doing or follow the rules made for
them by the people who understand theory [17, p. 12-13]».

The purpose of interpretation of laws is the revealing of true sense of legis-
lative provision. Such kind of provision is the thought of legislator expressed
in words.. Consequently, the art of interpretation of laws comes down to abil-
ity to understand the human speech. But everyone who deals with products
of human mind invested into the form of the word has to possess this ability.
It follows that the rules which are necessary for understanding another liter-
ary work shall be followed during the interpretation of laws. These rules are
worked out by special branch of philology which is called hermeneutics and
which deals with construction of theory of art to understand oral or writing
speech. It stands to reason, that teaching on interpretation of laws is a special
branch of this hermeneutics and that is why it is often called legal hermeneu-
tics.

Thus, the material for working out the methods and rules of interpretation
of laws should be primarily looked for in the data of philological hermeneu-
tics. As the last one is depending in its conclusions on the number of sciences
the subject of which is spiritual activity of a human especially his literary
work, what the psychology, logic, grammar, stylistics, the history of language
are etc., the lawyer not finding the necessary data for him in philological
hermeneutics has to resort to above-mentioned sciences.

Further, the laws in force differ from the other literary works in some
features. For example, they are intended for using in practice, form in their
aggregate one liaison unit, and are issued in view of any practical purpose the
achievement of which is desirable for the legislator, are based on some or oth-
er considerations of justice or purposefulness. These and other peculiarities
of laws shall be taken into account and be used as material for modification of
general hermeneutic rules and development of new ones.

At last, the legislator caring of his enactments to be understood correctly
sets the rules and interpretations which are binding for the courts and citi-
zens because they are the same as any other rules.

It is evident from the above-mentioned that material for construction of
rules of statutory interpretation shall be adopted: 1) from philological herme-
neutics and sciences it is based on; 2) from the analysis of characteristics of
legislative regulations; 3) from provisions of law itself [32, P. 12].

Application of laws and other legal rules in practice is in enumeration of
particular cases of life under the decisions which envisage them in general
form. This enumeration has the form of syllogism in which the major premise
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is a legislative regulation or a number of rules and minor one — factual cir-
cumstances of the given concrete case but the conclusion drawing from them
with logical necessity gives an answer to the legal issue which has arisen and
is to be solved.

Take for example that I. in consequence of fight with P. has damaged his
street-clothes. The barrister who has been asked for advice by P. or the judge
at whom he will make a claim against I. on compensation for damages will
have to cope with civil laws and look for an article on the grounds of which it
is possible to solve this case.

Having acted in such kind a way they will get the following syllogism.

The minor premise. I. has caused damages to P. by his acts to the amount
of 250 UAH.

The major premise. In accordance with article 1166 of Civil Code of
Ukraine, «Property damages caused by illegal decisions, actions and inactions
to personal non-property rights of individuals or legal entities, and the dam-
age caused to the property of individual or legal entity is made up for on all
amounts by the person who caused the damage».

Conclusion. 1. is obliged to pay P. 250 UAH.

As it is evident from this example, it is necessary to have two premises
to build up a syllogism. But they are rarely given enough finished. They are
usually to be obtained: the minor premise by means of legal analysis of fac-
tual circumstances of the given concrete case, the major one — by means of
interpretation and logical development of legal rules.

At first, take a look at the way the minor premise is obtained.

Each concrete case springing up in life and demanding settlement under
the legal rules consists of the major or minor amount of the elements. Some of
these elements have legal significance as legal act connects the consequences
with them: the other elements do not have the same importance being legally
indifferent. Therefore, first of all, it is necessary to lay the case which is
subject to solution into component parts and select the ones from them which
have legal significance. The analysis of factual circumstances consists in it.

Take for example that P. asking the barrister for advice is telling him
the following: «Yesterday at 10 PM having left the cinema and going to the
restaurant to have supper we started arguing with him about the causes of the
earthquakes and became so irritated that we started to be free with our fists
and I. tore my suit jacket up by his left hand for which I paid 350 UAH to the
tailor the other day. Is it possible to recover this amount from I.?»

First of all, in his story the barrister has to separate juridical elements
from domestic ones which do not have legal significance to answer this ques-
tion. Also, he has to determine the extent of damages P. suffered from and
whether they were caused by a group or a person. Further, P. says that he was
going from the cinema. It is also not important. If he had been going from
the cinema or home, the legal essence of the case would not have changed.
Similarly, the cause of the quarrel, infliction of damage by left but not the
right hand, purchase of the suit jacket from the tailor but not somewhere else
etc. Having eliminated all the domestic circumstances, the barrister would
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fix upon the fact that I. has caused P. damages having torn the outerwear
up. This is legal grain which lies in the story which has been told by P.; ev-
erything else is domestic husk which does not have any value in the lawyer’s
eyes. It is not hard to note that legal analysis is similar to medical diagnosis.
Just as a doctor chooses from the number of painful symptoms the patient
is complaining about only a few of essential ones and diagnoses a disease by
them, the lawyer allots legal elements from domestic ones of the concrete case
and constructs a legal incident from them.

After the concrete case which is to be solved has been analysed and thus
the minor premise of syllogism has been got, the lawyer has to start looking
for the major premise which conforms to it. The stage for searches shall be
the favourable legislation which provisions are to be applied to this case.
These searches can lead to either of two results. Sometimes the major premise
is expressed directly in one or several provisions of law. It took place in the
above-mentioned example where the issue on the compensation for damages
caused by one person to the other one was solved directly by article 1166 of
the Civil Code of Ukraine. It just remains to interpret the point of law in such
kind of cases, i.e., to find out its real and exact sense. It is not rare when
deliberate searches remain unsuccessful and there are no any provisions in the
legislation which could be a finished premise. In such kind of cases the major
premise shall be logically brought out from the existent rules. This method of
gaining a major premise can be called a logical development of rules.

One operation of preliminary nature shall precede interpretation as well as
logical development. Before the application of the found rule it is necessary to
make sure that it is a genuine rule, i.e., has legal force, and ascertain its exact
text. The criticism of the authenticity of the rules consists in it.

So, the application of laws in practice embraces four operations: 1) legal
analysis of concrete cases which are to be solved; 2) criticism of authenticity
of rules: 3) interpretation of rules; 4) logical development of them.

The first of these operations do not need a special research. To be able to
distinguish legally material circumstances from purely domestic ones, it is
necessary to be familiar with legal concepts but this acquaintance is gained
by means of study of jurisprudence, i.e., legal education. There are no any
special rules which are to be guided by while carrying out the legal analysis.
There is only one general rule: «it is necessary to cast aside all the circum-
stances which do not have any significance from the perspective of current
law».

It is ought to say the other thing concerning criticism, interpretation and
logical development of regulations. These operations are incomparably compli-
cated; they are to be carried out according to special rules, but it is possible to
establish them by means of detailed research into the essence and distinctive
features of each of the named operations.

Interpretation of rules of law includes two elements: elucidation — reve-
lation of content (interpretation) of legal rules «for yourself» and explana-
tion — unfolding of the content (interpretation) of legal rules «for the oth-
ers». The interpretation is in special acts (they are known as interpretative).

31



ISSN 2304—-1587. Bichuk OHY im. 1. I. Meunukxosa. IIpasoznascmeo. 2015. T. 20. Bun. 1 (26 )

Legal interpretation is a special cognition which is fulfilled with the pur-
pose of practical realization of law.

The activity of the court and other law-application bodies on ascertaining
the factual circumstances of the case also refers to special cognition in the
area of law. Legal interpretation gains more important significance while
application of law when it becomes a part of state-powerful activity of law
enforcement bodies determining the necessary legal consequences during the
solution of the legal case. Here the interpretation gains legally binding mean-
ing and the element of explanation (interpretation) is not infrequently essen-
tial and it directly influences the legal regulation of public relations.

The role and the place of interpretation of law in life of society are connect-
ed with political regime and state of legitimacy. Under the totalitarian regime
in the conditions of lawlessness the interpretation is often used in order to
attach the arbitrary sense to the law in accordance with some or other political
purposes and hence for random application of law.

The experience of hermeneutics gives us all reasons to believe that inter-
pretation cannot be represented purely as logical and methodological proce-
dure since it exists as diverse phenomenon on different levels of entity of the
subject [27, p. 7-25].

In the opinion of F. Nietzsche, human reasoning always acts as «the inter-
pretation according to a scheme we cannot get rid of» [18] and the value of
the world turns out to be grounded in our interpretation. Criticizing positiv-
ism Nietzsche considers that there are no facts but only interpretations. We
cannot ascertain any facts «in ourselves».

Nietzsche says that there is always an opportunity to offer new signifi-
cances, «perspectives» and «methods» to lay the phenomena out by the partic-
ular measures. The world, as he claims, «does not have one sense but infinite
senses».

In Panofsky’s opinion, « the internal sense can be defined as uniting prin-
ciple which is the basis and defines visible event, its type and intelligible
significance and which even stipulates the form of internal event (Italics are
mine — V. P.) [21, p. 5].

Panofsky’s «perspective» is established exclusively by the subject similar to
Kant’s transcendental scheme or Cassirer’s symbolic form. It reduces artistic
phenomena to the strict, i.e., mathematically precise rule, but it makes this
rule dependent from man, individual, ...since the manner of its acting is deter-
mined by arbitrarily chosen position of subjective point of view [19, p. 88]».

As Nietzsche indicates, the power considering the perspective is «the enti-
ty as the subject» [18, p. 298]. It should be noted that Panofsky is speaking
about the «great transformation» from aggregate space to systematic, devel-
opment of infinity category and desacralization of universe [20, p. 84-87].

Conclusions. Interpretation (legal hermeneutics) is as a culminating point,
summit of legal activity. Legal interpretation is the activity which on the
practical side is connected with completion of adjustment of vital relation-
ships by law. Legal rules become ready for realization and practical effectua-
tion as a result of interpretation.
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Another thing is not the less important. Refined legal knowledge, experi-
ence, legal culture and legal art unite together and converge in unified focus
in the interpretation. From this point of view, hermeneutics, i.e., the science
and art of interpretation of legal terms and concepts is the kind of apex of
legal skills, the culminating point of legal activity. That is why one of the
most reliable indicators of high-grade work of professional lawyer is the level
of professional training which lets him «immediately», fully and exactly in-
terprets any laws and other legislative acts.

In essence, the activity which is quite often called the legal analysis con-
sists in legal interpretation.

Legal interpretation represents itself in known sense as the process oppo-
site the one which is fulfilled by the legislator while adoption of the statute.
It is a sort of drawing an analogy with the excavation, archaeological devel-
opments — overburden operations when the layers of the ground are revealed
layer by layer, not infrequently of the dead ground to reach the desired,
sought-for object. The cogitation of the person who carries out interpretation
(the interpreter) here goes from layer to layer of legal matter — from analysis
of literal, linguistic text to analysis of legal dogma, legal features of rules of
law and thereby to moral, social and other bases, backgrounds of prescriptions
of law. All of these things are in order to establish actual content of legal
determinations.

Legal interpretation reveals its high legal purpose and at the same time in
the conditions of democracy, constitutional state, developed legal culture is
not beyond the scope of legality. In the situation of totalitarian state, autocrat-
ic regime it is sometimes an expression of juridical casuistry, manipulation of
law and legal categories and occasionally a direct violation of law in force un-
der the pretext of interpretation and results in arbitrariness and lawlessness.
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Opechkuii HamioHanbHUi yHiBepcuTer imeni I. I. Meunukosa,
Kadeapa 3araJbHOIPABOBUX AUCIUILIIH Ta MiKHAPOLHOTO IIpaBa
dpannysbpkuit 6yabBap, 24/26, Ogeca, 65058, Ykpaina

C. B. IlnaBuu

Anenanitiauit cyn OgecbKoi obsacTi

ByJa. laiimapa, 24-A, Ogpeca, 65000, Ykpaina

BAOCROHAJIEHHA IOPUINYHOI'O TIIYMAYEHHS ITPABOBUX
HOPM I CYYACHOI ITPABO3ACTOCOBHOI JTISTJIBHOCTI

Pesrome

AmnaizyooTbca nIpobaeMu BIOCKOHAJEHHA IOPUAUYHOTO TJIYMAUYeHHsS IPABOBUX HOPM
i BacTocyBaHHA 3aKOHiB. Po3kpuTa MeTO0JIOTisA TepMeHEeBTUYHOIO aHaji3y IIPaBOBUX
TeKkcTiB. OOTDYHTOBaHA MOYKJMBICTHL CTBOPEHHS EKCIIEPTHUX CHUCTEM, 3TATHUX IIPopa-
XyBaTU MOXKJIUBi TpaexkTopii pyxy mirouoro cy6’ekra mo Tiei um immoi mini y 3azaHomy
HOPMATUBHOMY HAIpPAMKY. BusHaueHO, 110 IOPUAVYHE TIYMauyeHHA — Iie HiAJbHICTB,
sAKa 3 IPAaKTUYHOTO OOKY IIOB’sA3aHa i3 3aBEPIIEHHAM DPETyII0OBAHHSA KUTTEBUX BiTHOCUH
3akoHOM. IOpuanuHi HOpMU B pes3yJbTaTi TIyMaueHHs CTal0OTh TOTOBUMU [0 peaJsrisarlii,
0 TIPAKTUYHOTO 3iMiICHEeHHA.

KarouoBi caoBa: ropuanuHe TIyMaueHHSA, IIPaBO3aCTOCOBHA AiAJNBHICTH, MOJEJIOBAH-
HA IIPAaBOBUX CUTYaIlill, iHTyiTHBHe IIpaBOBE UYTTs, HOBi cliocoOu IiBHAHHS PeasbHOCTI.
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COBEPIIEHCTBOBAHHUE IOPUJIUYECKOI'O TOJTKOBAHMA
IIPABOBBIX HOPM U COBPEMEHHOU ITPABOITPUMEHUTEJbHOM
AEATEJBHOCTH

Pesrome

AHanusupyoTcs Ipo0JieMbl COBEPIIIEHCTBOBAHUS IOPUAMUYECKOr0 TOJKOBAHUSA IIpa-
BOBBIX HOPM U IMPUMEHEHUsS B3aKOHOB. PacKpbiTa MeTOMOJOIMs TepMeHEBTHUUECKOI'0
aHa/JIM3a MPaBOBBIX TeKCTOB. O0OCHOBAaHA BO3MOYKHOCTDL CO3JAHUSA 9KCIEPTHBIX CHUCTEM,
CIIOCOOHBIX IIPOCUUTATH BO3MOXKHBIE TPACKTOPUU ABUKEHUS NEHCTBYIOIIEro Cy0heKTa K
TOW WJIM WHOU eI B 3aJaHHOM HOpMAaTHBHOM HampasjeHuu. OmnpeaeaeHo, YTO IOPUIU-
YeCKoe TOJKOBAHUE — 9TO MeATeJbHOCTh, KOTOPAas C IPaKTUYEeCKOM CTOPOHBI CBSI3aHA C
3aBepIlleHneM PeryJuPOBAHUSA KU3HEHHBIX OTHOIIEHUI 3aKoHOM. Opuanyeckue HOPMbI
B pesyJibTaTe TOJKOBAHUA CTAHOBATCSA I'OTOBBIMU [JIS Peaausaliii, IJis IPaKTUUECKOTo
OCYII[eCTBJIEHUA.

Karouesbie ciroBa: npuanYecKoe TOJIKOBaHNE, IIPABOIIPUMEHUTE/JIbHAA N1eATEeJIbHOCTD,
MOOe/IMpoBaHNEe IIPAaBOBBIX chyauHﬁ, HNHTYUTHUBHOE IIPABOBOE€ YyBCTBO, HOBBIE CIIOCOOBI
IIOBHAHUA PeaJIbHOCTHU.
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MAIN TRENDS IN THE MODERN LEGAL INTEGRATION

The article analyzes certain aspects of the modern trends in the develop-
ment of national legal systems in the conditions of the globalized society. It
presents an overview of the challenges, changes, and perspectives concerning
the ways for the legal integration. It is suggested that all this aspects relate
to a «reset» of legal regulations, which is demonstrated through peculiarities
of the development of national legal systems, the development and accomplish-
ment of the ways of their convergence, improvement of the mechanisms of
their interaction.

In terms of the development of national legal systems it is stated that the
basic trends have been shown up through the maintenance of basic rights and
interests of an individual; through ensuring democratic principles, strength-
ening a leading role of private law tools, etc.

As to the ways of the modern legal integration it occurs obvious that har-
monization and its various forms and methods, acquisition of practices and
principles of foreign national legal systems, the extension of national law over
the territory of a foreign jurisdiction etc., contribute substantially to such
integration. On the agenda there is also an issue of the future development of
the so-called global law order.

Key words: globalization, legal integration, unification, harmonization,
convergence, legal order

Problem statement. Nowadays a term «globalization» is commonly used to
describe the increased flow of knowledge, resources, goods and services among
nations. The term is sometimes defined as «the development of an increas-
ingly integrated global economy marked especially by free trade, free flow of
capital and the tapping of cheaper foreign labor markets»[1]. Globalization
can also be described as a process by which the people of the world are uni-
fied into a single society and function together. This process is a combination
of economic, technological, socio-cultural and political forces. The term is,
however, often used to refer in the narrower sense of economic globalization,
involving integration of national economies into the international economy
through trade, foreign direct investment, capital flows, migration and the
spread of technology. In a broad sense, globalization encompasses all spheres
of life, leads to an intensification of cooperation between states and deepens
their interdependence.

Globalization also brings fundamental changes in to the law and affects
mainly the areas subject to legal regulation. In today’s world the above men-
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tioned and other processes, the relationship between people, organizations,
and states are impossible without a clear and comprehensive legal regulation
that maintains civilized relations.

The political opening of states, the technologies of communication, the
expanded economic areas lead to increases in cross-national communication of
dispersion of production system, transnational trade, global markets, mobility
of people and businesses etc. These processes have both desirable and unde-
sirable effects: for example, trade with legal goods profits as does trade with
illegal goods; mobility of people is facilitated as is that of unwanted persons,
etc. [2, p. 126-134]. All these leads to an awareness of the increasing role of
laws, in general, in modern world that are designed to create a framework
conducive to international exchange and at the same time to minimize risks
[3, p. 205].

Due to the expanding transnationalization of activities legal questions that
transcend borders arise more and more frequently. This is true of all law sys-
tems: national and international law, private and public law. For instance, in
the context of private law, parties in different countries sign sales contracts,
multinational enterprises form cartels that affect the world market, copyright
violations occur in many countries simultaneously. Public law, in its turn,
deals with cross-border cases when emissions damaging to the domestic envi-
ronment are released from foreign territory, or multinational concerns divert
profits to their subsidiaries located in offshore «tax havens». In the area of
international law new problems arise in connection with transnational terror-
ism and global organized crime.

As a result of this increasing need for cross-border regulation, the tradi-
tional law of the nation-state is confronted more and more frequently with
transnational activities that affect several states, engenders legal decisions
that must be enforced in foreign territory and raises issues that can only be
solved on a global level [4, p. 12—14]. Thus, the issue arises as to the transna-
tional applicability of law and enforceability of law in foreign territory, and
also to the need to cope with new global changes that overcome the regulatory
capabilities of individual national states. The issue of the applicability of a
national legal system to activities that are of transnational character arises in
different law systems. In private law this issue is added by the additional prob-
lem — a conflict of laws situation. It is a common practice that international
private law instructs courts, where the situation requires it, to apply foreign
law. According to general rules of international law, states have authority to
prescribe law with respect both to a conduct that takes place partially or en-
tirely within its territory and to a conduct that has effect within its territory.
Due to numerous global applicable systems it is often a case that more than
one legal system may be applicable to one and the same activity, that not only
are provisions regarding the applicability of law necessary, but also rules gov-
erning conflicts of law — rules that establish the priority of a particular legal
system or that eliminate conflicting norms or values [5, p. 165].

Due to the fact that national legal systems differ from one another, the
choice of applicable law can lead to advantages or disadvantages for the par-
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ties involved. In practice this differences are exploited to avoid consumer or
creditor protection provisions by using choice of law rules by the contractual
parties (in private law), or evade domestic criminal legislature by transfer-
ring activities abroad (in public law). Examples of employment of «artificial
connecting factor» with foreign legal systems may be used anywhere: in eco-
logical sphere — the disposal of environmental contaminants in countries
with minimal environmental protection standards; in financial sphere — the
announcement by financial institutions of their relocation to another country
with the view to avoiding more strict regulations in their residence country,
etc. Considering these facts it is obvious that there is a need for clear jurisdic-
tional and conflict of law rules for the various legal systems to prevent abuses
of law and forum shopping.

Another challenge for a cross-border legal regulation is: how to make pos-
sible enforcement of national norms in foreign territory? It is evident that in
most cases decisions of courts (criminal, civil, administrative) are enforced
within their own territory and the enforcement of national measures abroad
requires special legal regulations and implementation procedures. Naturally,
not always these procedures are being put into effect without facing obstacles
of subjective and objective character. Thus, an important task of the law in
the global world is to guarantee that, where it is really necessary, regulations
are not only nationally but also «transnationally» applicable and enforceable.

A further task of law in a global world includes dealing with large-scale
challenges that are of common concern of several states. Such issues cover
protection of security in the face of terrorism, protection of the climate, the
arctic, financial markets, intellectual property in the Internet, as well as
new international institutions and values such as, for instance, the financial
interests of the European Union, the functionality of international tribunals,
etc., whose very existence is a result of globalization. Accordingly, these new
areas need common models and structures with which the solutions can be
achieved.

Analysis of recent research and publications. There is no lack of scholarly
attention to different fields of the issue. For example, general and particu-
lar issues of globalization, the role of law in modern integration processes,
etc. were explored by prominent foreign and domestic law experts: Anufrie-
va L. P., Basedow J., Bakhin S. V., Boguslavskiy M. M., Vilkova N. G. Vish-
njakov A. K., Dovgert A. S., Sieber W., Kabatova E. V., Kuznetsova N. S.,
Lebedev S. N., Lukashuk I. I., Makovsky A. L., Merezhko A. A, Onishchenko
N. N, Parkhomenko N., Sadikov O. N., Skakun O. S., W. Tetley, Tikhomirov
Y. A, Entin M. L. and other.

Paper purpose. The purpose of this research is to explore a leading role of
law in modern conditions of the globalized society through the revealing of
traditional and new legal forms of the convergence and interaction of national
legal systems.

Paper main body. According to authorities’ views the basics trends in the
evolution of national legal systems under the modern conditions of the wide-
spread integration are shown up in the following.
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First of all, a priority is given to the maintenance of basic values of the
modern society such as: material and spiritual needs of an individual, its well
being, safety and protection of the rights and freedoms [8, p. 89]. Further
on, among the head tendencies are considered: ensuring democratic principles
in the public affairs’ management; embodiment into a content of existing
law universal moral principles and standards, and the ideas of justice and
humanity; strengthening the rule of law principle, independence of judiciary
systems, the constitutional control over the adoption of legal acts; increasing
the authority of law, the judicial protection of human rights and interests
[31, p. 138].

Specific attention in modern conditions is also paid to the legal regulation
of environmental problems; expansion of the scope of legal regulation in the
condition of arising new relationships in the fields of information technology,
space exploration, numerous scientific research in medicine, etec. [2, p. 206].

In addition, methods of legal regulation have undergone some changes: in
particular, the role of discretionary method, based on a free and fair expres-
sion of the will of people and organizations to enter into a legal relationship,
is being strengthened [9, p. 55].

It is quite natural that the ongoing trends and significant changes in na-
tional laws have been formed as a result of the states’ rethinking a role and
a position of their national laws in the era of global changes, of an active
approval of universally recognized legal principles and norms of international
character, a positive legal experience of other countries, etc.

Among main recent achievements of the civil law reform in Ukraine,
according to the opinion of prominent Ukrainian legal scholars and practi-
tioners, is bringing back to the legal system of Ukraine principles, concepts
and categories of natural law and an individual, which have gone the way
of development from the Roman private law to the modern European law.
Among new elements and selected trends in the development of private law in
Ukraine there appears the rejection of «dualism» of private law, the results of
convergence, harmonization and unification of the separate groups of norms
in reliance with the relevant rules of universal international conventions and
the EU law, etc. [10, p. 57].

This approach is reflected in provisions of various Ukrainian civil law rules
and legislative acts. For instance, at the present stage of the development of
private law under a new angle the traditional sources of civil law are regard-
ed. Along with legal rules as a source of civil law other systems of normative
control have been strengthening their position, and namely: the principles of
natural law, civil law contracts, treaties, customs, judicial practice. This may
be explained by different reasons: firstly, by the objective inability of laws to
cover certain life situations; secondly, sometimes by incomprehensibility of
certain rules; thirdly, by complex rules of interpretation of laws, lengthy pro-
cedure of adoption and making changes to laws, etc., as well as by the forma-
tion and development of civil society, in which there are non-state rulemaking
centers [10, p. 60-61]. In addition to these causes the mentioned changes are
seen as a consequence of the increasing role of the rule of law, democratiza-
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tion of society, and, in many respects, the globalization of all aspects of life,
the process of unification and harmonization of law, etc.

This tendency affected formation of many basic principles, included into
the Civil Code of Ukraine, — the inadmissibility of willful interference with
the private life of a person by state, state agencies and officials, as well as by
any third parties, — that correspond to common humanistic approaches of the
European Convention on Human Rights, which by virtue of its ratification
by Ukraine became an integral part of its national law. In addition to this
principle, the general framework of civil legislation of Ukraine consists of
other principles: the inviolability of property; freedom of contract; freedom of
entrepreneurship; judicial protection of civil rights and legitimate interests;
fairness, good faith, reasonability [12, art. 3].

Legislative embodiment of the principles and other provisions of the na-
tional law as a whole suggest that the process of regulation of social relations,
particularly in the field of private law, in modern Ukrainian society is focused
on compliance with the basic standards characterized for a democratic soci-
ety [7, p. 309]. All this taken together indicates that Ukraine in its further
development is aimed at integration into the European and global social and
legal space.

As mentioned above, globalization as a process started from the spheres of
economy and technology, and now the process has affected all spheres of human
life: economy, politics, strategy, information, environment, international law,
etc. [13, p. 47]. Despite the fact that the most intense globalization processes
take place in the economy and are exhibited in the formation of a common
world economic space, the role of law in this process grows and is expressed in
the reform of the existing legal principles of regulation of the economy, the
development of a common legal language and the economic and legal catego-
ries, as well as standardized law governing economic relations, which serve as
common to all states participating in international relations [13, p. 48].

In this regard, it should be emphasized that the first phase in the global-
ization process is considered to be the transition to the establishment of the
global economic and legal order, which is characterized by a change in the
leading role of the state in the economic sphere of life, transformation and
rejection of some of its functions [13, p. 50]. It follows that, for example,
some spheres of production, financial flows are beyond the control of individ-
ual states; the state’s share in the creation of gross domestic product is re-
duced by transnational economic structures; currency regulation and financial
control are weakened; a proportion of states involvement in foreign trade is
considerably reduced, etc. [4, p. 78]. Under these conditions primarily private
law tools play the dominant role: general importance of civil law, subsidiarity
control techniques are steadily increasing [14, p. 562].

The second phase of globalization is called a coherent, active and relatively
stable economic and legal relationship between states with the involvement
of all legal forms of interaction (unification, harmonization, adaptation, ap-
proximation, standardization, implementation, and others), which have been
stimulated by the development of modern international law [15, p. 64].
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Thus, one of the most important trends in the era of globalization is also
the increased role and scope of international law: the increase in the spheres
of regulation of social relations by its rules, the active introduction into the
legal systems of individual states its norms and principles. In the legal lit-
erature it is substantiated an idea that international cooperation of national
legal systems, which is carried out in various forms, is a logical legal global
phenomenon [16, p. 68].

Whereas in the past states in their development were more autonomous,
independent, committed to protecting the domestic legal order from outside
influence, aimed at regulating social relations by national law, today, in the
conditions of the turbulent worldwide economic, integration, common chal-
lenges the modern states have been facing, international communication,
information links between countries and regions, standardization of living
conditions of individual states, strengthening care for the rights of an indi-
vidual, the growth of transnational interests of humanity, etc., objectively
highlight the need for convergence of legal systems [17, p. 12].

Integration trends are illustrated in different ways, for example, as it is
mentioned above in this article, with the help of different legal methods and
forms. Let us mention some of them, which are considered to be the most
effective [11, p. 322].

Unification of law is considered one of the main methods of legal conver-
gence, in particular, the unification of rules of substantive law. Under the
unification as an instrument of achieving uniformity of legal rules [18, p.
17] is understood the creation in different countries’ national legal systems
of unified norms, intended to regulate the respective group of relations,
which are going to replace the provisions of national law, thus creating a
uniform legal space [9, p. 78]. When analyzing the evolution of forms of
unification, the researchers identify two schemes of its implementation:
spontaneous and purposeful. The first one was formed in the middle Ages in
Europe under the influence of convergence and integration of economic ac-
tivity in various areas of the human’s life and, on this basis, the emerging
need for international communication, relationships and interdependence
between nations. It was carried out in the form of codified business prac-
tices and regarded mainly shipping trade area [19, p. 381]. The purposeful
unification — specially organized activities for creation a single or unified
legal regulation in the sphere of international relations — was formed frag-
mentarily in the end of the 19th century- throughout the 20th century,
when unification covered almost all areas of international cooperation [20,
p. 125].

Various institutional forms embraced this process, due to the length and
complexity of the development of unified agreements, and, over time, a num-
ber of international organizations, activity of which was connected with a
matter of unification, were established. These institutions include: The Hague
Conference on Private International Law, UNIDROIT (the Rome Institute of
Private Law), UNCITRAL (the United Nations Commission on International
Trade Law), CMI (Comitit Maritime International), ICC (International Cham-
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ber of Commerce), as well as a number of regional organizations and non-gov-
ernmental organizations [14, p. 562].

Not less significant legal form of integration is implementation — pur-
poseful organizational and legal activities of states, undertaken individually,
collectively or through international organizations in order to ensure timely,
full and complete implementation of international obligations adopted in ac-
cordance with international law [21, p. 122]. According to this definition,
the implementation is considered as a preparatory stage of the application of
norms. In many cases, subjects of international law directly in the internation-
al arena carry out the implementation. However, more often achievement of
aims of international legal norms is possible only through their implementa-
tion within the state, by means of internal policy [22, p. 337]. As methods of
implementation may serve incorporation, transformation, reception [23, p. 61]

In the era of the rapid transformation of international and regional law
one of the leading legal integration tools is regarded harmonization. In juris-
prudence there is no a common approach as to the definition and essence of
the phenomenon. Harmonization is mainly considered as: 1) a publication of a
legal framework, in compliance with which states word their domestic legisla-
tion (in this way the legal systems of different countries become closer, but do
not reach complete uniformity); 2) an introduction of general legal principles,
governing specific areas of public life provided that there is a space for states
to preserve their own national legal regulation; 3) a process of concordance
of states’ and international organizations’ views on the purpose and legal
development priorities, actions, aimed at creating a common legal framework
through the approximation of different national legislations, etc.

In most cases the appearance and use of the term «harmonization» and its
related terms «unification», «convergence», «approximation» etc. is connected
with the creation and activities of the European Union and the indication of
the fact of correlation between the European law and national laws [23, p. 58].

Despite the obvious global trends to the «universalization» of legal regula-
tion by the use of different methods and forms, in the course of this process,
the autonomy and identity of various legal systems, especially their own legal
experience, the established judicial practice, etc. should be recognized. Today,
as experts see it, it is necessary to speak not about the total universal legal
uniformity but rather of the maximum convergence of national legal systems,
based on proven principles and norms that parties are free to adopt [9, p. 90].
There is also a view that it is more appropriate to address the question in a
different way and to focus on the improvement of the «cooperation mecha-
nisms» between national legal systems as a real and objective process of inter-
national collaboration [24, p. 54].

In practice, such cooperation mechanism can be implemented through a
national regulation concerning the recognition of foreign agency decisions,
decisions of foreign civil, criminal, administrative courts and arbitration in-
stitutions by means of administrative and legal cooperation [25, p. 528—529].
This coordination of national decisions and their legal enforceability in anoth-
er system are unproblematic usually if two legal systems have similar legal
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regulations. In contrast, the extension of the application of judicial decisions
faces difficulties if is in «a conflict» with a law in the requested state: for
instance, violates the «ordre public» [26, p. 518] or any other fundamental
values of the other state. In this case the law of cooperation is characterized
by certain reservations and exceptions.

For example, in the context of recognition of judicial decisions within the
European Union’s member-states an effective law of cooperation is possible
only on the basis of legal harmonization and mutual trust. The discussion of
the principle of mutual recognition of judicial decisions in civil and criminal
cases illustrates the innovative capacity of European law, and also laws of
non-member states, in the development of new forms of interstate cooperation
[26, p. 345—346]. Here it is worth mentioning that this statement is also true
of Ukraine [27].

In terms of the cooperation mechanism it should also be mentioned a cre-
ation of new hybrid institutions designed to improve cooperation between
national agencies, for example: the agency Eurojust and the police agency
Europol.

The mechanism of interaction between national legal systems may dis-
play itself through the process of borrowing the experience of the developed
countries, the legal principles and norms of different branches of law. Such
a method is relevant for Ukraine, since for obvious reasons Ukraine is in the
beginning of the reformation of its legal order. To adopt it to requirements of
the market economy it is of a vital importance to borrow ideas and principles
from the experience of leading countries. It is recognized that this process
not always can proceed smoothly and painlessly to any national legal system:
the necessary condition to achieve a positive result in this case is that the
borrowed from another legal system rules or institutions are fairly well un-
derstood in terms of their compatibility with the existing system in the host
legal culture, its legal techniques traditions, jurisprudence and other import-
ant aspects that this legal system is made of. Also the possible consequences
of the incompatibility of elected for the reception of foreign legal structures
with existing national regulations need careful analysis. In those cases, when
it comes to borrowing the basic principles and rules from relatively close legal
systems, such as systems of civil law, and even in the field of private law, the
processes of interaction between states are much faster.

As an example of such an interaction «mechanism» the DCFR (the Draft
of Common Frame of References) can serve, a document that comprises of
principles, definitions and model rules of European Private Law?. Advantages
of this document are as the following. Firstly, it is a model of modern civil
law, being the product of a pan-European civil law school and providing bet-
ter control of the respective relations in a highly developed market economy

! Eurojust Annual Report 2013. — See at site: http://www.eurojust.europa.eu ; See about
Europol at site: http://www.europol.europa.eu.

2 Principles, Definitions and Model Rules of European Private Law: Draft Common Frame
of Reference (DCFR). — See at site: http: //ec.europa.eu/justice/contract/files/European-pri-
vate-law_en.pdf
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and not «burdened» with any national dependence. Secondly, it embodied the
principles of law and legal systems of institutions of both the civil and the
common law, which testifies to their close interaction and thus meets the
challenges of globalization. Thirdly, it is designed by an international team of
professionals — leading European lawyers, free from political considerations,
and focuses primarily on the interests of the professional community, and not
the interests of individuals, agencies or departments, thus being «objective»
regulator of relations in the sphere of private law.

Given the advantages of this document, its importance seems to be quite
obvious for the development of modern Ukrainian civil law in theoretical and
practical terms. Moreover, the document follows the continental tradition
of codified law that is also inherent to our national civil law. The initial in-
troduction and subsequent study of the provisions of the DSFR will help not
only in the law-making activity, that is to say in the formulation of new or
improvement of the existing civil regulation, but also in increasing the com-
mon legal culture of the Ukrainian legal community involved in the economic
turnover. This is important especially in the current level of Ukraine’s social
development, which is aimed at reforming its national law in a spirit of global
values of modern civilized society, which, in turn, represents one of the major
global trends of modern law in general.

In conditions of a commonly defined policy international cooperation mod-
els are well situated to contribute to the solution of global problems. National
law-making bodies can easily accept their regulations. Another advantage of
the cooperation models is maintaining the national sovereignty of the partici-
pating states and thus supporting the principle of subsidiarity. Despite these
advantages, difficulties may arise where there is a lack of harmonization and
unity, including the reservations regarding the transnational implementation
of national decisions, problems that arise due to the lack of agreement or to
the difficulty of coming to agreement concerning global solutions, etc.

Considering the difficulties national cooperation models encounter in the
coordination of different national legal orders it is worth to draw attention
towards the one of the newly emerged trends in the development of modern
law in planetary scale — interaction of international and domestic law, or to
say more precisely: «blurring» the boundaries between domestic law and in-
ternational law [8, p. 92].

For that reason in today’s global legal academic community it is becoming
increasingly popular a concept of a global legal order that is created basical-
ly on the convergence and achievement of uniformity of all legal systems,
both domestic and international, on the basis of common norms, standards,
legal principles [28, p. 86—87]. Thus, relatively speaking, a «subsystem» of
the global legal order include: international law; national legal system; new
norms, institutions, industries, regulating the relations of international, in-
ter-regional economic enclaves, cross-border businesses and so on [28, p. 342].

Being closely related, these components still exist as independent parts
of the global law. Experts predict that the basic tendencies of the future
evolution of the legal systems will be their constant approximation to each
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other and achievement of harmonious communication and cooperation in all
spheres of life and regions of the world, taking into account the matching
of needs and interests of different countries, their associations, individual
regions, different groups, corporations, socio-economic structures, etc. [28,
p. 343].

Trend towards global legal order are displayed in many ways: for example,
international treaties and other documents utilize such new concepts as global
law, global responsibility, global law enforcement, international crime, etc.
Moreover, the adjective «global» is used not only in the field of law, but also
in the areas of economic life, human and environmental security, etc.

It is hoped that the global legal order will act as an objective and fair nor-
mative and controlling system in the fight against the economic, financial,
political and other interests of different states; as a tool protecting the weak
and poor parties and the interests of the minority of population. It is also
seen as a means of reconciling the needs and interests of different groups,
corporations, social and economic structures; as a guarantor of harmonious
communication and cooperation in all spheres of life and regions of the world.
In this regard special significance is given to the comprehensive development
of new forms of law, which are now being actively implemented in the legal
regulation, primarily in the economic sphere: laws, programs, acts, doctrines,
recommendations, framework laws, model acts, etc.

Another relatively «new» legal phenomenon on a global scale is represented
by the «common European legal space», or the so-called European law [30,
p- 19]. Component parts of this concept are distinguished as: rules of inter-
national law relating to the European states; judicially-created rules of the
European Union states, which are the basis for the solution of concrete cases
(these are the precedents of the European Court of Human Rights); states’
national laws that have been adopted on the basis of international treaties
concluded with other European countries and act as a form of implementation
of international legal norms [30, p.38]. A typical example of the formation
of the European law is the work of the European Union’s bodies. Its acts are
a part of the legal system of the member-states: they are the same for all the
EU member-states and are binding in relations between entities within the
states [30, p. 142]. The European Council and the European Commission, in
accordance with the Treaty on the European Union, may issue regulations,
directives, and decisions; formulate recommendations and give opinions [30,
p- 129]. Regulations are mandatory for parties to the Treaty: aimed at harmo-
nization and unification, they «advice» states on the purposes to be achieved,
but at the same time give freedom to the individual states’ establishments
to choose on their own forms and methods of achieving them [31, p. 12; 32,
p. 152]. Thus, here it is about a combination of mandatory and secondary
regulations of the EU, and a priority of the unified law over national law and
order of an individual European Union country.

In the process of its evolution and interaction with other legal systems the
European law has passed a hard way of formation, and today it has acquired
weighty importance as a separate «player» in the regulation of social relations:
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it is separated from international law; mandatory character of its provisions
is being strengthened, they are being increased in number, they cover more
areas of relations (in the sphere of environment, culture, education, health,
science, customs, defense, crime, etc.) between the EU states and other actors
of the European integration ; it is correlated with national systems of the EU
states on the basis of its direct action, integration into domestic law, and also
through the full force of national judicial authorities [33, p. 215].

Formation of a global law order would be unthinkable without a gradual
improvement of the system of legal procedures for resolving economic and
other kind of international disputes and conflicts. In criminal matters, for
example, there have been worked out measures of international responsibility
for crimes against humanity, international terrorism, etc. Nowadays the ques-
tion is about a search for new forms of international liability for crimes, for
example, for economic crimes [6, p. 273]. Currently it is being heard proposals
for the creation of a new international body — a geo-economic tribunal, a sort
of international judicial panel, that would carry out examination of cases on
economic aggression [28, p. 88 — 90]. Such calls are caused by the current
practice of using unfair competition, dumping, monopolization, etc. to miti-
gate the economic and financial potentiality of competitors or «weak» players
of the world market, etc. As the initiators of the idea suppose, the so-called
geo-economic tribunal could constantly monitor the global economic processes
and financial flows in the world; take measures to resolve conflicts, economic
wars between economic entities; deal with complaints and claims of the states,
etc., with regard to unfair distribution of the world’s income, or imposition
of onerous conditions of economic contracts etc. [28, p. 89].

Conclusions. The study suggests that in modern conditions of the globalized
society new relationships in all spheres of human life have come into existence
over the years, which poses a number of tasks to the international community,
including legal challenges. It concerns the modification and «reset» of legal
regulations in the new conditions, which is demonstrated through peculiari-
ties of the development of national legal systems, the development and accom-
plishment of the ways of their convergence, improvement the mechanisms of
their interaction. For emerged transnational activities globalization requires
that the scope of application of national law be defined, that the cross-bor-
der enforcement of law be facilitated, that en effective regulatory system be
crated. Along with the development and integration of national legal systems
on the agenda is the question of the future development of the so-called global
law order, which is intended to be objective and fair regulator of relations in
terms of transnationalization and globalization.

Under these circumstances, it is quite obvious that harmonization and its
various methods; acquisition of practices and principles of foreign national
legal systems; the extension of national law over the territory of a foreign
jurisdiction etc., are considered as tools, which contribute substantially to
the integration. It is important to realize that the legal integration processes
must be mutual and must not inhibit the identity and prospects of develop-
ment of a national legal system.
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Due to the intensification of the globalization process these calls have

increasingly become a core issue for the global economy and society in the
whole. As yet the realization of these requirements has brought about fun-
damental changes in the law of the world societies that have not only led to
new legal regulations but have also led to fundamental changes in the legal
control systems.
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€. /1. CrpensiioBa

Opechkuii HamioHanbHUi yHiBepcuTer imeni I. I. Meunukosa,
Kadeapa 3araJbHOIPABOBUX AUCIUILIIH Ta MiKHAPOLHOTO IIpaBa
dpannysbpkuit 6yabBap, 24/26, Ogeca, 65058, Ykpaina

OCHOBHI HAIIPSIMKH CYYACHOI ITPABOBOI IHTETPAIIIL

Pesrome

Hosi BimHOCHMHU y pi3HUX raaysax JIOACHKOI MiAJBHOCTi, III0 BUHUKAKTL y cydac-
HUX yMOBaxX 3arajbHOI rjobasisarlii, cTaBIATL A0 MiKHAPOMHOI CIIIJIBHOTA HU3KY 3a-
nuTaHb, BKJIOUYaoun mpasoBi. Ile cTocyeThesa nmpobiaem Mogudikarii Ta «mepeBaHTaKeH-
HA» chepu IPaBOBOTO PETryJIOBAaHH:A, AKi MPOABIAITHCA UepPe3 OCOOJIMBOCTI POSBUTKY
HaI[iOHAJTbHUX ITPABOBUX CUCTEM, PO3BUTKY Ta peasisalii misaxiB IXHLOTO 30JMIKEHHA,
BIOCKOHAJIEHHA MeXaHi3MiB iXHBOI B3aemozii. BimHocunu y pisHUX chepax TpaHCHAIIO-
HaJbHOI AiAJBHOCTI MOTPEOYIOTh YiTKOTO BM3HAUEHHS c()epUr 3aCTOCYBAHHS HAIiOHAJb-
HOTO TIpaBa, MOJIETIIIEHHS IIPOIlECY MOT0 «TPaHCHAIliOHAJBbHOI» peaJtisarlii, popmyBanuAa
e()eKTUBHOI ITPaBOBOI perynaaTopHOi cucremu. Ha mopsaaxky meHHOMY, HOPAX i3 po3BU-
TKOM HAaIliOHAJILHUX ITPABOBUX CHCTEM Ta iXHBOI iHTerpailii, TaKOXX CTOITh IUTAHHA IIPO
TMONAJBIINI PO3BUTOK TaK 3BAHOTO TJIO0ATBHOTO IPABONOPAAKY, AKUI DPO3TJIAAAETHCA
SAK CIIPaBeJJIMBUI Ta 00’€KTUBHUI DETYJATODP BiJHOCHMH B yMOBaX «TPaHCHAI[iIOHATi3a-
mii» Ta ryobasaisarrii.

Karouosi cioBa: riobanisaiis, mpaBoBa inTerpailisi, rapMoHisaiisa, 30IuKeHH, Ipa-
BOIIOPSIIOK.
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OCHOBHBIE HATIPABJIEHUSI COBPEMEHHOU ITPABOBOI
HUHTETPAIINN

Pesrome

BosHukaroimiue B COBpeMEHHBIX YCJIOBUAX BCeOOIeil riaobanus3anuyu HOBBIE OTHOIIIE-
HUA B Pa3HBIX OTPACJAX UEJOBEUECKOH [IeATeJHHOCTU CTAaBAT Iepel MeXXIyHapOoIHBIM
COODIIECTBOM PsAJ, BOIIPOCOB, BKJIOUAsA IIPABOBBIE. JTO KacaeTcsa IMpobieM MoAuDUKAIIN
U «Ilepe3arpysku» cdepbl IIPaBOBOT'O PETYJINPOBAHUA, KOTOPbIE IIPOABIAIOTCA IIOCPEn-
CTBOM OCOOEHHOCTEH PasBUTHS HAIMOHAJIbHBIX IIPABOBBIX CHCTEM, PA3BUTHUSA U DPeau-
3anuu OyTeil uxX CONMIKEHWs, COBEPIIEHCTBOBAHUSA MEXAaHUW3MOB UX B3aUMOJEHCTBUA.
OTHoOIIEHNA B PasHBIX chepax TPAHCHAIMOHATIBHON IeATEJHHOCTH «TPEOYIOT» UETKOTO
ompezeneHuA chepbl U TPaHUI] IPUMEHEeHUA HAIMOHAJIBHOTO IIpaBa, OOJIETYEHUSA IIPO-
Imecca ero «TpaHCHAIMOHAJIbHON» peanusanuu, ¢hopMupoBanusa 9GHeKTUBHON IIPaBOBOM
perysaaTopHo#l cuctembl. Ha moBecTKe nHA, HapAAy € Pa3BUTHMEM HAIIMOHAJNBLHBIX IIpa-
BOBBIX CHUCTEM M UX HHTerpalueil, Takske CTOUT BOIPOC O AAJbHENIIIeM Pa3BUTUU TaK
Ha3bIBAEMOTO «TJIO0AJHHOTO IIPABOMOPAAKA», KOTOPBHIM paccMaTpUBAeTCs B KauecTBe
CIIPABEIJINBOTO M O0BLEKTUBHOTO PETyJasATOPa OTHOIIEHUII B YCIOBUAX <«TPaHCHAIMOHA-
JU3AIUN» U TJI00aIN3aIliu.

Karouesbie cioBa: riaobausaiius, IpaBoBas WHTErpalus, rapMOHU3AINA, COIMMKe-
HUe, IPABOIOPSII0K.
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In the article the historical and legal analysis of tort liabilities according
to Roman private law and the Armenopoulos’ Six-volume is carried out. It is
specified that the Armenopoulos’ Six-volume — the Manual Book of Laws (the
XV century) was a source of knowledge of Roman private law on the Ukrainian
lands (also Moldavian and Romanian). Also the history of expansion of the
Armenopoulos’ Six-volume on the Ukrainian lands, in particular in Bessarabia,
is considered.
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Problem statement. Today, no one has doubts about the value for national
legal systems of Roman private law. Today no one asks oneself: why do we
study the law of the state that doesn’t exist — a dead law? This is predefined
by the value of Roman private law for national legal systems.

National legal systems are based on the same general principles, legal cul-
ture, legal doctrine, legal traditions, authorized and unauthorized usages, etc.
First of all they are a foundation of any legal system and family. They create
a foundation and they fill every national legal system and legal family [1, p.
157-171]. These solid foundations of national legal systems were provided by
Roman private law through its reception.

Traditionally, the reception of Roman private law is connected with direct
and indirect (mediated) borrowing of its ideas and provisions. Direct reception
occurs when ideas and provisions of Roman private law are perceived direct-
ly from primary sources of law of Ancient Rome. Indirect reception, on the
contrary, is not a direct perception from primary sources, but through law of
other states where this process has already taken place. To prove the fact of
reception of Roman private law of direct kind is enough to compare the two
legal systems: Roman and local. To prove indirect reception is much more
difficult, as you need to ascertain a link between the provisions of Roman law
and law of the first recipient country, as well as between the law of the first
recipient country and the law of the next recipient country, discarding local

50 © Grynko S. D., 2015



ISSN 2304—-1587. Bichuk OHY im. I. I. Meunukosa. IIpasosnascmeo. 2015. T. 20. Bun. 1 (26 )

traditions of the first. As a result of direct influence of Roman private law
the Byzantine legal system was formed. Legal systems of Western and Eastern
Europe experienced the indirect influence of Roman law. In particular the for-
mation and development of the legal system in Ukraine was carried out under
the influence of Roman private law through the Byzantine, French, German,
Polish, Czech, Austrian, Russian law (indirect reception). One of the sources
of knowledge of Roman private law in the Ukrainian lands (also Moldavian
and Romanian) was the Armenopoulos’ Six-volume [1; 2].

Unlike other sources of knowledge of Roman private law in Europe, the
Armenopoulos’ Six-volumes can be considered as a law that recognized Rome
Decrees as the law in these territories: « The local laws must be adhered to,
but if not, then the customs, and if not, it is possible to apply the Rome De-
crees» (I. (I) [1, p. 7]. That is, Roman private law represented the foundation
of the legal systems of Ukraine, Moldova and Romania, not only due to in-
direct reception (the Armenopoulos’ Six-volume), but due to direct (directly
through the Rome Decrees).

Analysis of recent researches and publications. The value of Roman private
law for national legal systems and its reception has been and is the subject of
research of many scientists as in XIX century and in the Soviet period (P. Vi-
nogradov, S. Muromtsev, P. Sokolovsky, V. Beck), so modern (E. Kharitonova,
Z. Miller, V. Guteva, V. Goncharenko, R. Dostdar, P. Fedoseev, D. Prutyana,
G. Puchkova, etc.). However, the Armenopoulos’ Six-volumes are not consid-
ered as a source of reception of Roman private law in Europe, moreover — not
even remembered. Apparently this can be explained by the lack of information
about it in the textbooks on the history of state and law. The Armenopoulos’
Six-volumes as a source of law was only in the works of L. Casso: «General
and Local Civil Laws» (1896) and «Byzantine Law in Bessarabia» (1907) [2; 3].
However, the lawyer limited himself to study of its value as only local Bessara-
bian law source, even without analyzing its structure and content.

Paper purpose. In order to clarify the overall picture of the gradual de-
velopment of law of the legal systems of Moldova, Romania and Ukraine
for uncovering the general laws of Rome, which this development depended
on, there is a need for a detailed analysis of the meaning and content of the
Six-volume Armenopoulos. This is the historical value of this source of law;
cause by definition of R. Iyering, the isolation is a deadly sin of peoples, as
the supreme law of history is a communication [4, p. 6].

Paper main body. The Armenopoulos’ Six-volume is also of interest in the
context of the ideological, dogmatic and legal source of knowledge. Inheriting
the idea of the Roman lawyers, in the Armenopoulos’ Six-volume the system
of obligations was the most developed. As it was noted by M. L. Duvernoy, the
system of obligations was never developed to the same extent, as in Roman
law [5, p. 19]. In fact, according to the scientist, for a proper understanding
of the obligation concept, as opposed to the real rights law, the definition of
liability from the Roman law should be the basic one [5, p. 19].

One of the first and the most complex institution of the law of obligations
was the institute of tort liabilities, which were a legal form of society’s reac-
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tion to pathological processes, violations of private rights and interests. The
study of value and system of tort liabilities, conditions of their appearance,
subject composition in Armenopoulos’ Six-volume, in comparison with the
Roman sources, will allow us to make a conclusion about its value as a source
of knowledge of Roman private law in Europe and the process of reception.
Such reasoning predefined choice of the topic of this research.

To determine the influence of Roman law in Moldova and Romania (Walla-
chia) in the late middle ages is difficult because there are no legal digests and
official texts. The Moldavian Prince Dimitri Cantemir recalled the reception
of Byzantine law collections. In his short story «Description of Moldova» he
noted that the Moldavian Prince Alexander I (Good), simultaneously with the
crown from the Byzantine Empire, adopted the Greek laws, which were kept
in the king’s books, and from wide books chosen the laws, which is today the
laws of Moldova [6, p. 16—1T7].

From the second half of the XVIII century, first in Romania (Wallachia),
where Greek influence was stronger, and eventually in Moldova, there are
judicial decisions made according to the provisions of the Manual Law Book
(XV century), which went down in history as the Armenopoulos’ Six-volumes,
due to the author name Constantine Armenopoulos. It saved for six centuries
value of legal source or judicial handbook on two European territories: in the
Greek Kingdom and in Bessarabia province. For these territories it was print-
ed in Greek, Latin, twice German, Moldavian, Russian languages, as other
Byzantine digests either were completely forgotten, either was rarely opened
by byzantists, and the compilation of Justinian ceased on the mainland to play
the role of the applicable law document [6, p. 42].

For the basis of the Six-volumes, the author took «Prohiron», compiled
under the Emperor Basil the Macedonian. «Prohiron» of Armenopoulos had
almost no difference with the other texts of Byzantine law, while it lacks any
independence or individuality of the author [6, p. 45]. Armenopoulos’ work,
wrote L. O. Casso, became the main legal manual for the Greek-Romanian
people of the Balkan Peninsula, which contained preserved law of the previ-
ous periods [7, p. 6]. After the 1453 year, he was already known in the West;
where it was seen as the last monument of law of already non-existent Empire.

Byzantine law was gradually penetrated into Moldavian life through the
application in judicial practice. This reception was due not only to the need
for additional norms, but also the glory of the Byzantine name, as in the West
the compilation of Justinian was established thanks to the prestige of the Ro-
man Empire. In addition, in Moldova in XVIII century the Greek language, in
which was written compilation of Armenopoulos, became the official language
as the Latin language on the West penetrated simultaneously to practice of
law with the reception [6, p. 25].

Since the conclusion of peace between Russia and the Ottoman Porte (Au-
gust 5, 1812 Russia annexed Eastern Moldavia or Bessarabia (Khotin, Bender,
Cell, Ishmael, Ackerman and other commercial cities). In the Statute of the
Region of Bessarabia (April 29, 1818) was indicated a need to follow customs
and local laws in civil cases. There was the exception in this rule, that in all
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civil cases, where claims and is responsible the treasury, it is necessary to
apply the general laws of Russia. Criminal cases should be resolved under the
laws of the Russian Empire [8, p. 11].

The laws of Moldavian rulers that were issued prior to 1812 and recognized
by Russia were understood as local Bessarabian laws. However, such a law
could be only the Collegiate Diploma of 1785 [6, p. 39].But the local popula-
tion in Bessarabia continued to consider the usage as the main source of law,
and the Basilica (Roman law) was seen as an auxiliary source. Therefore, the
Supreme Council of the province of Bessarabia in 1826, considered as refer-
ence books the Armenopoulos’ laws, that were used in the judicial practice for
complementation and further development of local law, for which they have
been translated into Russian language [6, p. 39].

By the Armenopoulos’ Six books the realization of preventive-educational
functions were charged on tort liabilities, which is clearly seen in the pri-
marily wording of some of its rules: «if someone hurt or knocked out the
eye of another, the other had to do the same, because it showed everyone his
evil wrongdoing» (VI. 1) [3, p. 200]. That is the sanction for committing the
offence evidences an «evil misdemeanor» of a person not only when applied
to a particular offender, but when enshrined in law. In addition the sanction
affects not only the offender, but also on all persons, educating the offender
and preventing the commission of new offences.

Inheriting the Roman legal doctrine, Armenopoul in his Six-volumes au-
thorizes honest revenge, which included such sentences as talion («talio»):
«an eye for an eye, a hand for a hand» (VI. 1) [3, p. 200]. The talion system
was acting at the cases of health or human life injury, robbery. However, in
some cases, according to the tradition of decemviri, it was allowed to deprive
people life under the circumstances stated by law. Thus, talion contained the
idea of revenge and was a form of its manifestation. However, unlike blood
(unlimited) revenge, about the talion was determined next: who has the right
to revenge, methods and limits of its implementation.

With the talion system in the Armenopoulos’ Six-volumes the system of
compositions that has been already contained in the Laws of the XII tables was
also applied: «Instead of punishment «an eye for an eye, a hand for a hand»
to use property sanction in the form of deprivation of two third of an estate»
(VI. 1) [3, p. 200]. That is, a composition was a private fine, which was paid
to the victim, which should be met without the use of revenge. The choice of
sanctions depended on the condition of delinquent: was wealthy, was applied
a composition, if poor — then talion.

Thus, the implementation of preventive-educational functions of tort lia-
bility is seen also in authorization of talion system and compositions as char-
acteristic features of the era.

Tort obligations entailed negative consequences of property character for
the offender: compensation for inflicted harm. The use of such property sanc-
tions resulted in the reduction or deprivation of offender’s material goods
to resume victim’s property sphere: «If the body of the slave was damaged,
then in addition to medical expenses and lost work time, it should be paid
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the lost price of a slave» (VI. 1) [3, p. 200]. That is, tort obligations under
the Armenopoulos’ Six books performed restorative function. Thanks to the
right-restoring function the responsibility of a private tort differed from li-
ability of a public tort, to which also was typical a proprietary nature (e.g.,
public fines, confiscation of property of an offender).

According to the Roman tradition the legal consequences of offences were
divided into public and private. Public torts were considered criminal offenc-
es against public order, which sometimes could encroach on the interests of
an individual, so the perpetrators should be liable to public punishment in
the form of the death penalty, deprivation of liberty or citizenship, corporal
punishment, deprivation of property in favor of the state treasury and such.
Private torts arose when the one has suffered from injury or loss, later were
considered as a basis for the tort obligations to protect the property interests
of an injured person. Respectively property satisfaction for committing of
private tort got the victim, not the state. Thus protection was applied on the
initiative of the victim: «Claims come from a treaty, amisconduct (fact —
from Greek) or from an execution of smth.» (I. III) [2, p. 29]. Thus, the sourc-
es of obligations were only private torts.

Adhering to the Roman legal tradition on the Armenopoulos’ Six books
system of private delicts had a secluded nature, as them was an exhaustive
list: theft (furtum), damage or destruction of other people’s things (damnum
injuria datum), offence (injuria).

Regarding theft they allocated two varieties of it(furtum): apparent theft
(furtum manifestum) and implicit theft (furtum nec manifestum). So if the
thief is caught at the scene, it was furtum manifestum. Conversely, if it is
not caught at the crime scene, then — furtum nec manifestum. The Roman
penalty for furtum (T. VIII.16) [9, p. 197] appears in the Armenopoulos’
Six-volume: «who ever commits theft in the afternoon, if it is obvious, the
thief is condemned to be paid in four, and if it is not explicit, then in two»
(VI. V). Inheriting decemviri (T. VIII.12) [9, p. 196], for furtum manifestum
was allowed punishment on the principle of talion — «kill in the crime scene».
However, unlike Roman law, which gave the victim the right to choose the
punishment of the offender, the right to apply such a sanction was granted
on the condition that «the nigh thief cannot be pardoned without danger to a
persons» (VI. V) [3, p. 214].

The starting point of rules construction about tort liability resulting from
damage or destroy of other people’s things was the Roman Law of Aquilius:
«...about all the laws regarding damages it was recognized that the most im-
portant is the Law of Aquilius» (VI) [3, p. 199]. The content of this law was
extended to all cases of property damage (as things and human body). The
amount of compensation was determined differently for damaged or destroyed
items, as well as to human health damage or death.

According to the Roman tradition the great importance in the Armenopou-
los’ Six-volumes is provided to person’s dishonor, which caused his mental
suffering: «When there are two lawsuits, one of which is an important quan-
tity and in the other it comes about dishonor, it is given the advantage of a
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claim for dishonor» (I. IIT) [2, p. 30]. It should be noted that for the offense
in the form of dishonor criminal liability was also established: «... the one
who accused someone of committing a crime shall within two years prove his
accusation otherwise disposes of the fourth part of the estate and is admitted
as dishonest» (I. II) [2, p. 17].

Thus, the system of tort liabilities is not only based on common concept
of tort, but on individual species. Therefore, for making claim about damage
compensation or loss was necessary to move it to a separate tort. The com-
pensation method of caused harm, the calculation of compensation amount of
property damage depended on the assault objects of offender.

Tort liability (for damages) was considered as such that are not transmit-
ted in legacy: «The theft claim does not proceed against heirs» (VI. V) [3,
p. 213]. This situation was predetermined by the fact that violated property
rights of the victim identity were defended by penalty claims. Accordingly,
the application of them to the offender’s successors was considered unfair so
in Roman law (D. 47.1.1). However, the right to file a claim from a private
tort passed to the heirs: «The lawsuit which an important punishment is fol-
lowed, if initiated litigation, passes to the successors» (I. III) [2, p. 30]. Un-
like tort claims, inheriting the idea of Roman lawyers, «a claim for return to
the owner of things and claim to the one who ran the business, always passes
to the heirs and against the heirs» (I. III) [2, p. 32].

The Armenopoulos’ Six books considered tort liabilities as temporary:
«Claims are not eternal, that is the same thing cannot always be asked, so
there is a time limit after which any right of claim is terminated» (I. III) [2,
p. 25]. That is, tort liabilities existed within the period of limitation, which
according to the Roman tradition was equal to one year. For the occurrence of
tort liabilities it was required to set the conditions that allow characterizing
the behavior of the tortfeasor as an offence. These include presence of harm,
wrongfulness of its infliction, relationship between cause (illegal job) and
consequence (harm), guilty.

The starting point of tort obligations construction under the Armenopou-
los’ Six books was the presence of harm. Such conclusion can be drawn from
the title of the book VI «Of the Harm and Loss», where it’s talking about
individual delicts. That is, the harm itself was regarded as a tort, inheriting
this idea of the Roman jurists: «Noxia est autem ipsum delictum», the harm
is itself a tort [10, p. 387]. Besides from the title of this book implies that in
the Six books there is no distinction of the terms «injury» and «damages» (in
Roman sources «<harm» and «loss» was designated by the single term «dam-
nums).

Liability for harm caused by the offence had restorable and free nature.
Primarily the tortfeasor was obliged to compensate the actual damage (losses):
to return to the owner a dead animal (VI. V) [3, p. 215], to pay the cost of
damaged or stolen items (VI. V) [3, p. 215], to pay the costs of the treatment
of victims (VI. (I) [3, p. 200].

Loss of benefit was also recovered: «If body of the slave is damaged in
addition to treatment costs lost work time is paid» (VI. 1) [3, p. 200]. If the
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harm was caused to the owner as a result of theft, the thief was supposed not
only to turn the stolen thing, but «the income received from it, even when
there was no income» (I. XII) [2, p. 111].

Reflecting the ideas of the Roman lawyers, not only direct damages, caused
to the direct object of assault, were recovered, but also indirect, caused to
the victim as a result of the infringement of any other interests. So, «...if
the damage is in the body of the slave, in addition to medical expenses and
lost work time, had to be paid the price of a slave» (VI. 1) [3, p. 200]. That
is, indirect harm is not identified with loss of profits. The main difference
between these concepts was the object of encroachment: loss of profits when
damage was applied directly to the object of infringement («lost time»), in the
case of indirect harm suffered other interests of the victim, but linked to the
direct object of infringement («lost cost slave» in the future from the sale of
the slave).

According to the Armenopoulos’ Six-volumes punitive damages were dis-
tinguished: «If wild or subdued animal will cause harm to other items (will
not cause death or damage to health) you will be charged double price of loss»
(VI. 1) [3, p. 199].

Thus, the damage caused by the offence according to the Armenopoulos’
Six-volumes was recovered on the principle of full compensation, which con-
sisted in giving the tortfeasor a duty to indemnify in full, to compensate the
actual damages, lost profits, indirect damage (loss). The application of this
principle allows the victim to compensate all the lost property goods. The lay-
ing on the tortfeasor of obligation to pay the penalty damage (loss) was based
on the principle of high multiple liability, which provided tort liabilities with
a penal character.

Unlike Roman private law, where lawyers emphasized the wrongfulness
as a mandatory feature of the harm of tort (Aquila’s law applies only «when
slave were killed illegal» (9. 2. 3) [10, p. 393], according to the Armenopoulos’
Six-volumes contains indication to wrongfulness only in one rule, formulated
in a reverse form: «If someone saving his home from fire destroyed the house
of a neighbor to prevent the fire from a neighbor’s house to overturn on his
house, he is not condemned as for an illegal violation (italic — S. G.) and
shall not cover damages caused by the Law of Aquilius» (VI. 1) [3, p. 199].
Such an approach of the legislator can be explained referring to the content
of the rule: «Must adhere to local laws, but if not, then customs, and if not,
it is possible to apply the decrees of Rome» (I. (I) [2, p. 7]. And in the next
rule on the harm or loss states that «of all the laws regarding damages the
most important was recognized the Law of Aquilius» (VI. 1) [3, p. 199]. Thus,
applying the content of Aquilius Roman Law it is possible to draw a conclu-
sion about the belonging of wrongful acts «committed not accordingly to law,
which means against the law, that is so, it seems the murder was committed
in the presence of guilt» (Ulpian) (D. 9. 2. 5. 1) [10, p. 393] to the tort obli-
gations conditions occurrence under the Armenopoulos’ Six-volume. The main
evidence of illegality was violation of the objective law norms and connection
with the fault of tortfeasor.

56



ISSN 2304—-1587. Bichuk OHY im. I. I. Meunukosa. IIpasosnascmeo. 2015. T. 20. Bun. 1 (26 )

Wrongful conduct had always been expressed in a concrete form, because
it didn’t exist outside. As in Roman private law, in the Armenopoulos’ Six
books wrongful conduct was expressed only in the form of action (delicta in
commissione), which caused losses in the assets of the victim and harmful
consequences in the sphere of moral relations.

Damage must be caused by the person directly (by direct influence of the
person on the thing) by touch of body. If such an impact of the person on the
thing was absent, also wrongfulness was absent, so it should be submit a claim
for fact of injury and not on the fact of the tort. In this case, the person re-
sponsible for the damage was charged with the duty to indemnify not a real
harm (damages) but a penalty harm (damages): «who struck or injured horse,
have to pay twice, because it (the horse, the animal — S. G. ) didn’t cause harm
by his body» (VI. 1) [3, p. 200].

Not any deviation from the requirements of law was recognized as illegal.
For the Armenopoulos’ Six books damage was not considered as one that
caused in wrongful way in the cases of self-defense. Self-defense applies to
such methods of protection that everyone had the right to apply for preserva-
tion of their own rights. Two ways of self-defense are distinguished: self-de-
fense and extreme necessity.

Self-defense was used when the attack occurred on the person or on his
property. Thus, the limits of its legitimacy were established: «Any person
has the right to repel force by force, weapons by weapon» (I. XI) [2, p. 99].
According to Roman tradition, the legislator granted the right to go beyond
the set limit by killing a thief in the night found at the crime scene: «Who
killed the night thief was not subject to punishment only when he could not
pardon him without danger to himself» (VI. V) [3, p. 214].The indication of
condition of such sanctions for the thief was simultaneously the indication of
lawfulness condition of self-defense: occurred when creating a real threat of
harm and was applied only to the person whom the threat came from.

Inheriting the ideas of the Roman lawyers, the Armenopoulos’ Six-volumes
forbid the exercise of self-defense in the form of arbitrariness. The main differ-
ence between self-defense and arbitrariness was the fact that self-defense meant
maintaining by the own power of the status quo in it infringement by other
persons by means of resistance when it takes place the person’s right violation.
But arbitrariness was considered the restoration of status quo by own power,
according to subjective law. To arbitrariness it was attributed the fulfillment
of law requirements by removing debt, own things, any self-satisfaction. For
example, «who takes without verdict forcibly from another his thing, he loses it
forever; if a thing was alien, he returns the thing itself and its cost» (VI. (VII)
[3, p. 222]; «who hurts or kills another man’s ox or donkey, if he finds him at
own field damaging to the crop, instead of returning the animal to the owner
and to claim damages, he must return to the owner an ox for an ox, a donkey
for a donkey» (VI. VIIL. 4) [3, p. 244]. The self-defense was considered as lawful
action and the use of arbitrariness — illegal, so it was forbidden.

To eliminate the danger threatening injury was used such method of
self-defense as extreme necessity. The issue of extreme necessity arose when
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for protection of personal subjective rights the damage was applied to a third
party. For example, «if someone saving his home from fire destroyed the
house of a neighbor to prevent the fire from a neighbor’s house to overturn on
his house, he is not condemned as for an illegal violation and shall not cover
damages caused by law of Aquilius» (VI. 1) [3, p. 201]. Thus, the act commit-
ted in extreme necessity was recognized as legitimate and does not qualify as
a tort. The obligation on compensation of the harm caused to him didn’t arise.

Closely related to extreme necessity was damage in general average, using
modern terminology: «If to relieve tossing the goods are thrown away in the
sea, the owners of the goods shall receive compensation and the ship itself
is involved in a loss» (II. XI) [2, p. 237]. Characteristic features of general
average were: 1) the donation was carried out with the intention to save the
ship and cargo from a common danger; 2) the danger must be for the vessel
and cargo total.

Shared between general average and extreme necessity was that they were
carried out in emergencies to rescue both personal and third party interests
from real danger. Unlike extreme necessity, losses by general average already
give rise to obligations on compensation of the harm caused by lawful actions
(and therefore were not delict). Such losses were distributed between the ship,
freight and cargo, depending on their value.

Mandatory condition for the occurrence of tort liabilities was a causal link
between the wrongful act and the deleterious effects, as in the Armenopoulos’
Six-volume was provided reparation to the victim at the expense of those who
violated the rights of another person. That is, the requirement of causality
is expressed by pointing to the person causing the harm: «Who hurts or kills
another man’s ox or donkey, he must return to the owner an ox for an ox, a
donkey for a donkey» (VI. VII. 4) [3, p. 244]; «whoever commits theft in the
day... is liable to be paid in four...» (VI. V) [3, p. 213], and such as.

Following the ideas of the Roman lawyers, the Armenopoulos’ Six-vol-
ume provided legal values for both direct and indirect causality between the
wrongful conduct and its consequence. Direct causality occurred when in the
chain of events that has been developing between the wrongful conduct and
harm, there are no circumstances relevant to tort liability. In cases where
between the wrongful conduct and harm there are circumstances which the
law gives as important in deciding on tort liability (wrongful conduct of third
parties, force majeure), there is an indirect causality. For example, «who
struck or injured horse, have to pay twice, because it (the horse, the animal —
S. G.) didn’t cause harm by his body» (VI. 1) [3, p. 200]. That is, between the
wrongful conduct of the person that struck or injured horse that has resulted
in infliction of a horse, and the harm an indirect causality (mediated) is pres-
ent, therefore there was a duty to indemnify on the fact of injury, not a tort.
The sanction to guilty person that was used for damage depended on it: was
charged with the duty to compensate the actual damages (losses) or penalty
damages (losses).

Laying duty on someone who caused harm would be his fault (culpae) rec-
ognition. In Roman legal tradition, the fault in tort liabilities were treated as
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the person’s attitude to their behavior and its consequences, which manifested
itself in the form of intent (dolus) or negligence (culpa). For the Armenopou-
los’ Six-volumes intent if implies a loss for another was defined as malice,
anger of soul, deception or concealment (I. XII) [2, p. 103]. Therefore, even
liable minors were held for intentional causation of harm: «Age does not help
minors in crimes, i.e.: when they have used deception or concealed, and it is
associated with damage to the other» (I. XII) [2, p. 103]; «Age helps a minor
when the offence was committed without malice and not out of anger of the
soul» (I. XII) [2, p. 103].

The lack of care and foresight fell under negligence. For example, the own-
er of the animals (dog, wolf, lion, etc.) were prosecuted in the presence of his
guilt: «... doesn’t leash on the road where people are walking or leash not so
that he could not corrupt» (VI. 1) [3, p. 199]; «if someone shrugged his field
and moved back his cattle, which caused damage to the neighbors, who did
not reap the field, got 30 shots and made reparation for the cattle damage»
(VI. VII. 5) [3, p. 246].

Negligent infliction of harm entailed the involvement of liable person only
in the cases provided by law or contract between the parties. Unlike negli-
gence, for willful harm causation responsibility always came for its causer.
Even if in the contract the reservations about the lack of responsibility for the
intent were made, according to the Roman jurist Celsius, such a reservation
should be considered invalid, because of its contradiction to the principles of a
good faith [11, p. 529]. We find confirmation of such a rule in other maxims
of the Roman jurists: «No agreement shall not dismiss the responsibility of
malice» (D. 2.14.27.3) [12, p. 279]; «if the transaction is performed that the
victim will not sue with furtum or injuria, it is not enforceable as immoral;
but if such actions have already been implemented, it is possible to enter into
such a contract (for example, on payment of a thief of a certain amount to the
victim as compensation for a tort)» (D. 2.14.27.4) [12, p. 279].

The above allows concluding that the form of guilt of harm causer mat-
tered for the emergence of tort liabilities, and not just the finding of guilt.
However, the form of guilt of harm causer did not affect the amount of com-
pensation, as any harm causer’s fault was reimbursed in full. On the model of
the Roman sources, the Armenopoulos’ Six-volumes enshrined the presump-
tion of harm causer’s guilt that had to prove that the damage was caused by
the fault of third parties, due to the intent or force majeure circumstances.

To the Armenopoulos’ Six-volumes not every individual was brought in
harm liability caused by tort. In the list of incapable for responsibility persons
there were minors and invalid persons. Therefore the ability of individuals to
act as the debtor in tort obligations under the Roman legal tradition depended
on its legal capacity, which in turn depended on three factors: 1) the status
of freedom (status libertatis); 2) family (status familiae); 3) ability to under-
stand the significance of their actions.

Minors were called «man to 14 years and a woman to 12 years from birth,
which were under the care» (I. XII) [2, p. 99]. Therefore, the «minors never
act participants in contractual relations, except when they are damaged or
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they had obligations for their own mistakes or fraud of the other» (I. XII)
[2, p. 107]. Freeing a minor from obligation to compensate damage under the
Armenopoulos’ Six-volume was imposed by the Roman tradition to persons
under the care of whom was an infant: «Care was seen as the right and the
power that is given to someone over a free man to protect him in childhood, or
to preserve true wealth» (IV. HEE) [2, p. 184]. That is, the trustee compensat-
ed the damage caused by the wards, at the expense of his property (in general
being likened to the father of the family). If the trustee was appointed the
child’s mother (if after the death of her husband there were children and if
she didn’t get married second time (I. XIII) [2, p. 112], it was not obligated to
pay: «Mother, if you co-sign for her child, still enjoys accepts («no obligation
to pay»), but if promised to pay a dowry, the law does not protect» (I. XIII)
[2, p. 113].

On the Roman legal tradition the minor in juvenile age «close to adoles-
cence (~14 years) is able to steal and to injury» (I. XII) [2, p. 116]. That is,
the law did not associate the presence of the person’s capability with the at-
tainment of a specific age.

Always the adult (over 25 years) and the minor (aged 14 to 25 years) were
brought to tort liability for damages. «Age does not help minors in crimes,
i.e.: when they have used deception or concealed, and it is associated with
damage to the other» (I. XII) [2, p. 103]. The only circumstance, liberated
young person from the duty in tort was committing the crime «without malice
and not out of anger of the soul» (I. XII) [2, p. 103]. Those «who did some-
thing from fear or violence and those who suffered something or received due
to error or lack» (I. XII) [2, p. 106] were equaled to minors/

Responsible for damage caused by animals (dog, wolf, lion, etc.) were con-
sidered their owner. According to Roman tradition it was provided the noxal
responsibility: «If a four-footed animal caused someone harm, he was given
the right to sue for extradition of animals or compensation of damages» (VI.
1) [3, p. 199].

For the Armenopoulos’ Six-volume the right to sue in tort was given to the
trustee of a child and an incapable person, a minor and an adult. As for wom-
an — the trustee Roman rule acted: «a woman may not file criminal charges,
only when it comes to murder her parents, children, masters, who released
her, their children and grandchildren and other relatives, against whom she
can’t testify» (I. XIII) [2, p. 112].

Minors had such a right if he applied to the court with the consent of the
trustee, then his petition was met (I. XII) [2, p. 100].

Regarding the possibility for the slave to act as capable for responsibility
person or victim, there are Roman ideas: «a servant is not subject to any of
the claim»; «a slave cannot own thing, which is managed, as he could not have
nothing»; «slavery is similar to the death» (I. XIV) [2, p. 120-121].

Conclusions. Thus, the ideas of Roman jurists on the institute of tort lia-
bilities were reproduced in the content of the Armenopoulos’ Six-volume. In
the context of torts gaps in the legal regulation it was filled with the Law of
Aquilius. This allows making a conclusion about the value of the Armenopou-
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los’ Six-volume as sources of knowledge of Roman private law about tort
liabilities, as well as the Law of Aquilius as Roman legal source in vigor in
Ukrainian, Moldavian and Romanian lands before 1862.
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C. [I. 'punbKko

XMenbHUIIPKUI YHIBEPCUTET yIPaBJiHHA Ta mpasa,

Kadeapa UBiIBHOTO IpaBa Ta IPOIECY,

IToxginbecrka gadoparopia HaykoBo-mocigHOTO iHCTUTYTY

IPUBATHOTO IpaBa i migmpueMHuITBa iMeni akagemika ®@. I'. Bypuaka
HarmionanpHol akazemii mpaBoBUX HayK YKpaiHu

ByJa. I'epoiB Maiinany, 8, Xmenpauinbkuii, 29000, Yxpaina

MECTUKHHEKKSI APMEHOIIYJIA AK O/KEPEJIO IIISHAHHSA
JEJIKTHHUX 30BOB’SISAHb CTAPOJABHBOI'O PUMY B €BPOIII

Pesrome

V¥ craTTi 3mificHeHO iCTOPUKO-TIPaBOBUT aHAJi3 AEJiKTHUX 3000B’A3aHb 38 PUMCHKUM
npuBaTHUM npaBoM i [MlecTukHMKKAM ApMeHomnysia. BkasaHo, 1110 A)KepesioM IMisHAHHA
PUMCBKOTO IIPUBATHOT'O IIPaBa Ha YKPAIHCBKUX 3eMJIAX (TAKOXX MOJIABCHKUX i PyMyH-
cbKux) Oyso Ilectukumkka Apmernonysna — Pyuna kHura 3axkoHiB (XV ct.). ¥ pobori
po3kpuTo ictopito momupenHa Aii IlecTukHMKKA ApMeHOmyIa Ha YKPAiHCBKUX 3€M-
JaX, 30Kpema B Becapa0ii.

Bceranosieno, 1o y IllecTukHmkKi ApMeHonyJa HaibiabIll po3pobJsieHoio Oyja cu-
cTeMa IIPUBATHUX JEJiKTiB, KA HOCHUJIA 3aMKHYTUI XapakTep, OCKLIbBKM MicTujia BU-
YepnHUMN IX Iepesik.

Bkasamo, 1110 BUXiJHOIO TOUYKOIO ITOOY/OBM HOPM ITPO AEJiKTHI 3000B’A3aHHSA BHACJI-
IOK IIOIIKOMKEeHHS UM 3HUIIEHHS UyKUX pedeil OyB puMchbKuii 3akoH AKBimida. 3micT
boro 3aKoHy OyJIO MOITWPEHO Ha BCi BUMAJAKMU 3aBIAHHA MAaMHOBOI ITKOAM (AK pedam,
Tak i Tiny sgroguHMT).

KarouoBi cioBa: mesikTHa BimmoBimasibHiCcTb, mMyOJiuHi AesikTH, MpUBaTHI AemTiKTH,
ITecTurkHMK KA ApMeHOIIyIa, PUMChKe IIDUBATHE IIPABO.
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C. [I. I'punbKoO

XMeTbHUIIKUI YHUBEPCUTET yIIPABJIEHUS U IIpaBa,

Kadeapa rpakJaHCKOTO IIpaBa U IIpoliecca,

IToponwckas naboparopusa HayuHo-ucciaemoBaTeIbCKOTO NHCTUTYTA
YacTHOT'O IIpaBa U IpeAlpUHUMATeNbCcTBa uMeHu akagemuka ®. I'. Bypuaka
HanuonanbHO¥ aKageMuy IpaBOBBIX HAYK ¥ KPAWHBI

ya. 'epoeB Maiinana, 8, Xmenpaunkuii, 29000, Ykpauna

INNECTUKHUMAKHUE APMEHOIIYJIA KAK HCTOYHUK ITIOSHAHUSA
JEJUKTHBIX OBSA3SATEJLBCTB IPEBHEI'O PUMA B EBPOIIE

Pesrome

B crarbe oCyI[ecTBIIEH HMCTOPUKO-IPABOBOIM aHAIN3 NEJUKTHBIX 0053aTeJIbCTB IIO
pumckomy yacTHOMY npaBy u IllecTuKHMKMIO ApMeHOITyIa. ¥ KadaHo, YTO UCTOUHUKOM
MO3HAHWSA PUMCKOTO UYAaCTHOrO IMpaBa HA YKPAWHCKUX 3eMJIAX (TaKiKe MOJITaBCKUX U
pymbiHCKUX) 010 [IlecTukHMKUMEe ApMeHomysia — Pyuynas xkuura 3akoHoB (XV B.). B
paboTe packpbiTa ucTopus pacupocrpanenus peiicteusa llectukumixusa ApmeHomyia Ha
YKPamHCKUX 3eMJIAX, B yacTHocTu B Beccapabuu.

YcranosiseHo, uro B lllectukHm:xuu ApMeHonya Haubosaee pa3paboTaHHOI ObLIA CH-
cTeMa YaCTHBIX JeJMKTOB, KOTOpAs HOCWJIA 3aMKHYTHIA XapaKTep, TaK KaK CoAepIirasia
WCUePIBIBAIOIINI UX IepedueHb.

VkasaHO, UTO MCXOJHOW TOYKOI MOCTPOEHUSA HOPM O AEJUKTHBIX 00s3aTebCTBAaX
BCJIEJICTBUE MOBPEKICHUS WJIW YHUUTOKEHUS UYIKUX Bellleil Obl pUMCKUil 3aKoH AK-
Bunud. CogeprkaHme 3TOro 3aKOHA OBLIO PACIPOCTPAHEHO HA BCE CIyYau HPUUYNHEHUSA
UMYIIeCTBEHHOTO Bpeaa (Kak BeIlaM, TaK U TeJy 4YeJoBeKa).

KaroueBbie ciioBa: [eJMKTHAS OTBETCTBEHHOCTD, IYOJUUHBIE AEJUKTHI, YaCTHBIE Je-
auKThl, [llecTuKHUKME ApPMeHONyJia, PUMCKOe YaCTHOe IIPaBo.
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THE COMPARATIVE LEGAL ANALYSIS OF THE TRANSFORMATION
OF THE GENERAL RULES ON THE ABUSE OF RIGHT AT THE LAW
OF POST-SOVIET AND POST-SOCIALIST COUNTRIES

The genesis of the general rules on abuse of right at the legal frameworks
of the USSR and other socialist states as well as their further transformation
at the legislation of the post-socialist countries are investigated in the article.
First of all rules of the Draft of the Civil Code of the Russian Empire of 1913
provided on the abuse of right as well as ante-revolutionary legal studies of
Russian lawyers and their impact on the Soviet law are described. Further the
genesis of the rules of the Soviet law of different periods provided for the
exercise of legal rights and the discussion of the Soviet lawyers for this topic
are covered. The impact of the Soviet law on the legal frameworks of a num-
ber of socialist countries of the Eastern Europe is reviewed. The comparative
analyses of the changes of legal rules on the abuse of right of the post-Soviet
and post-socialist countries have been fulfilled as well as a modern discussion
of the lawyers of the post-soviet countries for this topic has been outlined.

Key words: abuse of right, proper exercise of right, limits of exercise of
right.

Problem statement. A major challenge arising in the course of the law-gov-
erned state building is a deplorable fact that many people regard their rights
provided by law as unlimited ability to make any arbitral legal impact on
their own discretion. Such egoistic exercise of right may take inadmissible
form known as an abuse of right. Wide extension of this form of exercise
of right is observed by many legal scholars and may be indirectly evidenced
also by the interest displayed by the legal community for this topic in recent
10-15 years.

Analysis of researches and publications. One should mention Volkov A. V.,
Gorbas D. V., Durnovo N. A., Yemelyanov V. 1., Zaytseva S. G., Izbrekht P. A.,
Malinovskiy A. A., Naumov A. E., Porotikova O. A., Radchenko S. D., Filip-
pov P. M. and Belonozhkin A. Y. among authors, who paid attention to the
issues of abuse of right at the post-Soviet area.
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It is our opinion that the problems of the wide extension of abuse of right
practices are determined also by the fact that legislators of a number of
post-Soviet countries have chosen insufficient model of the legislative regula-
tion of this matter after they denied from the soviet paradigm of the proper
exercise of right.

Paper purpose. It is the purpose of this article to investigate the transfor-
mation of the general rules on the abuse of right in the law of post-Soviet and
post-socialist countries.

Paper main body. Whereas the soviet model of the regulation of the prop-
er exercise of rights has been elaborated at the dawn of the Soviet epoch one
has to start with the brief review of the legal regulation of the abuse of right
matters in ante-revolutionary Russia.

So, at the turn of XX century the legal frameworks of the most of lead-
ing European countries of civil law or Romano-Germanic legal tradition has
elaborated certain approaches for the issue of abuse of right, furthermore
the newest for that moment codifications resolved that problem in different
ways.

A draft of the Civil Code of Russian Empire («Poccuiickoe zpaxcdancroe
ynoxcenue» in Russian) has been elaborated at that time as well. Therefore
a problem of a legislative prohibition of abuse of legal right was discussed
among others.

First two draft versions of the Civil Code of 1899 and 1905 provided that
a person which acts within limits of a legal right provided by law is not liable
for damage done and did not stipulate general rule prohibiting the abuse of
right (article 1066 of the Draft of 1899 and article 2602 of the Draft of 1905)
[1, p. 434].

The prohibition of abuse of right was implemented only to the last draft
version of 1913 in the following wording: ’a one who shall act within limits
of the legal right provided by the law is not liable for damage done unless the
right has been exercised with the only purpose to injure other person’ (article
1174 of the Draft of 1913) [1, p. 434].

As one may see the draft of Russian Civil Code of 1913 has reproduced
the approach of the article 226 of German Civil Code (Biirgerliches Gesetzbuch in
German) [2]. However the draft of Russian Civil Code has never been adopted
because of First World War, Revolution and Civil War in Russia.

Also, it should be noted that there was a case law for abuse of rights at
Russian Empire commented by the contemporary legal scholars notwithstand-
ing the absence of the legislative rules.

V. Domanjo is one of Russian legal scholars of that epoch who paid atten-
tion to the issue of abuse of right and we are informed of the ante-revolution-
ary case law for abuse of right due to his studies. He regarded that abuse of
right lies in exercise which is not in line with purpose of law in general as well
as purpose of this concrete right in particular [1, p. 435].

It is important to note that V. Domanjo emphasized connection between
legal right and certain social function, upon that inconsistency between them
amounts to the abuse of right.
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I. Pokrovskiy was another one ante-revolutionary legal scholar commented
abuse of right issues. In his judgment abuse of right constitutes a tort and «a
fact that exercise of right is a mean of harm-doing does not in any way excuse
in this situation, because legal rights are granted in order to fill legal interest
of the entitled person but not to injure others» [3, p. 118].

The socialist revolution in Russia called into existence new legal order
which was principally different from the one of the Russian Empire.

The Soviet law provided general rule that legal right is to be exercised
according to its purpose. V. Gribanov, who was a leading soviet author in the
field of the abuse of right specified this rule as a manifestation of the fun-
damental principle of the Soviet civil law that is a principle of accordance of
the exercise of legal right with its purpose at the socialist society that is legal
expression of the requirement to harmonize public and private interests at the
society which builds the communism [4, p. 20—-21].

That was clear at the times of the first Soviet codification of law. Thus,
article 1 of the Civil Code of the Ukrainian Soviet Socialist Republic of 1922
[5] provided that civil rights are under the protection of Law unless they
are exercised contrary to their socially-economical purpose. The article 1
of the Civil Code of Russian Soviet Federated Socialist Republic provided
the same rule [6]. Whereas the legislator did not use the term <«abuse of
right» («3moymorpebienue mpaBomM» in Russian and «3/0BXXUBaHHS mpPaBOM»
in Ukrainian) many soviet lawyers regarded that the rule obliged to exercise
right in accordance with its purpose is suited to prevent the abuse of right.

The contemporary soviet lawyers offered the controversial opinions for the
aforesaid rule. Thus, Y. Kantorovich qualified it as a fundamental change
of the traditional assumptions and essential dogma of the civil law [7, p. 9],
whereas B. Rubinstein regarded that idea as an adopted from the «bundle of
knowledge of the capitalist jurisprudence» [8, p. 83].

One must acknowledge that the soviet understanding of abuse of right in
actual fact is closely associated to the theoretical construct of one ante-revo-
lutionary legal scholar V. Domanjo.

Some time later, upon the end of the World War II there was an opinion
that the rule of Art.1 of the Civil Code 1924 fade in importance because it has
been implemented into the legislation solely and exclusively in order to pre-
vent specific abuses peculiar to the transitional period of the New Economic
Policy provided by the Soviet government at 1921-1928 [9, p.435; 10, p.267].
At the same time M. Agarkov regarded that exercising of right cannot be
illegal and actions usually called as abuse of right are operated outside of its
limits [9, p. 427].

M. Baru opposed that opinion and argued that term ’abuse of right’ ex-
presses really existing relations where entitled person exercises its right in
improper way and it nevertheless carries a face of a legal act [11, p. 118], i.e.
in fact grounded actuality of the rule of abuse of right in the context of the
soviet society of that epoch.

One must emphasize that the abuse of right phenomena have been limited
under the Soviet regime by few situations in the residential lease on the whole
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which were often eccentric enough. As an example we may regard a situation
where the landlord destroyed a part of the house where tenant lived in his
absence after the claim for dispossession of the tenant has been rejected by
the court [11, p. 118].

The codification of the Soviet law which took place at sixties of XX centu-
ry held up the principle of exercising of legal rights according to their pur-
pose. Thus, Article 5 of the Fundamental Principles of the Civil Legislation
of the Soviet Union and Union Republics of 1961 [12] as well as Article 5 of
the Civil Code of Ukrainian Soviet Socialist Republic [13] and Article 5 of the
Civil Code of the Russian Soviet Federated Socialist Republic [14] provided
the following identical provisions: «Civil rights are under the protection of
law unless they are exercised contrary to their purpose in the socialist society
at the stage of building of the communism. Citizens and organizations have to
obey the law and respect rules of the socialist community life as well as mor-
al principles of the society which builds the communism when they exercise
rights and fulfill obligations».

As one may see ideologically neutral category of «socially-economical pur-
pose of legal right» has been replaced by the ideologically tinged category of
«purpose of legal right in the socialist society at the stage of building of the
communism». Also proper exercise of right was tied with duty «to obey the
law and respect rules of the socialist community life as well as moral princi-
ples of the society which builds the communism».

A vast discussion appeared among the soviet lawyers on the abuse of right
matters namely resulting from the second Soviet codification of early sixties.

M. Samoylova highlighted that holder of right acts legally in all the situ-
ations where he exercises his right, so illegal exercise of right is impossible
following the line of reasoning of M. Agarkov [15, p. 11]. As one may see
aforementioned authors principally denied the very notion of possible illegal-
ity of acts of the person exercising its legal right.

On the contrary such authors as V. Riasentsev and S. Bratus regarded that
exercise of right may be declared as illegal but assumed that the «exercise of
right according to its purpose» category provided by the contemporary law is
sufficient enough and opposed use of «abuse of right» term as a needless one.

V. Riasentsev regarded that «abuse of right» term emphasizes subjective
aspect of entitled person’s behavior much more than «exercise of right accord-
ing to its purpose» category and does not clarify properly the essence of the
social phenomenon in question [16, p. 8—9]. In the opinion of S. Bratus the use
of «abuse of right» category might result in disregard for the rule of law as
well as unwarranted expansion of the judicial discretion [17, p. 82].

V. Gribanov was the one who upheld the idea of «abuse of right» and wrote
the first monograph with the investigation of this problem at 1973 [4].

In the opinion of V. Gribanov one may and one should use «abuse of right»
category in order to describe certain kind of violation of law meaning inju-
rious act committed by entitled person in the course of exercise of its right
concerned with impermissible particular form within limits of the general
pattern of behavior permitted by the law [4, p. 55].
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V. Gribanov separated the categories of «limits of the legal right» and
«limits of the exercise of the legal right». In his opinion the person which is
going beyond the limits of right in other words exercising act which is outside
of the content of the legal right in question commits delict and there is no
abuse of right in this case.

So, the abuse of law takes place if a person acts within the limits of the le-
gal right but beyond the limits of the exercise of the legal right, i.e. exercises
acts included at the content of the legal right by improper way.

The category of the «limits of the exercise of the legal right» is a key no-
tion of the V. Gribanov’s concept. He discovers the aforesaid limits not only
as a purpose of right according to the cotemporary legislation bur also as legal
requirements for the entitled person, terms and order of exercise of right as
well as nature and limits of means of enforcement and remedies of the right
of entitled person. V. Gribanov regarded that breach of any of these criteria
means breach of the limits of the exercise of the legal right and is an evidence
of the abuse of right.

The V. Gribanov’s theory asserted great influence over the genesis of the
concept of the abuse of right. It may be regarded today as a parental for a
number of modern theories of the abuse of right. Nevertheless it has some
lacks and is subjected to the serious critics as a result.

Nevertheless the Fundamental Principles of the Civil Legislation of the
Soviet Union and Union Republics of 1991 [18] developed the concept of the
exercise of the right in accordance with its purpose but not the concept of the
limits of the exercise of the right.

Article 5 of the Fundamental Principles provided that citizens and legal
entities may dispose by the civil rights they have including right to protect
them by their discretion to the extent that exercise of civil rights shall not
injure rights and interests of other persons protected by the law. Citizens
and legal entities have to respect moral principles of the society and rules of
business ethics while they are exercising their legal rights. Civil rights are
protected by the law unless they are exercised contrary their purpose.

One may see that rules mentioned above are ridden of an ideological bias.
Fundamental Principles provides among criteria of proper exercise of right
not only purpose of legal right but also respect of moral principles of the
society and rules of business ethics as well as the very important criterion
of non-infringement of rights and interests of other persons protected by the
law.

So we may put in a nutshell the following essential features of the Soviet
epoch legal rules in this field: there was no direct legislative prohibition of
abuse of the legal right; there was direct legislative prohibition to exercise le-
gal right contrary to its purpose that was thought of as a prohibition to abuse
the right by some legal scholars.

The most important features of genesis of the doctrine of abuse of right of
the Soviet epoch are the following: there was a discussion on the very possi-
bility of the illegal exercise of rights as well as permissibility of the malicious
exercise; there was a discussion on the necessity of the category of the abuse
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of legal right; the concept of the «limits of the exercise of rights» has been
developed.

The legislators of the socialist countries in general copied the soviet model
of the legislative rules in this field.

Article 5 of the Civil Code of Polish People’s Republic of 1964 [19] prohib-
ited exercise of right contrary to its socially-economical purpose (spoleczno-gos-
podarczym przeznaczeniem in Polish) or to the basic rules of the community life
(wspolzycia spolecznego in Polish). Acts like that are not regarded as the exercise
of rights and are not under the protection of law. Aforesaid Article 5 has been
entitled as «abuse of subjective right» (naduzycie prawa podmiotowego in Polish).
One may see it resonates with the aforementioned idea of the soviet legal
scholars that exercise of the legal right contrary to its purpose means abuse
of right. The legislation of Yugoslavia concerned abuse of right as an exercise
contrary to its purpose. Article 13 «Abuse of right» (soynompeda npasa in
Serbian) of the Law of Socialist Federal Republic of Yugoslavia «On obligation
relations» prohibited exercise of rights contrary to its purpose provided or
acknowledged by the law [20]. Article 4 of the Law of Socialist Federal Repub-
lic of Yugoslavia «On the Fundamental Principles of the Property Relations»
provided the same prohibition for the same kind of improper realization of the
ownership right and regarded that ownership right is to be exercised in line
with the nature and kind of property [21].

Article 7 of the Preamble of the Civil Code of Czechoslovak Socialist Re-
public of 1964 prohibited abuse of right contrary to the interests of the soci-
ety and other citizens as well as self-enrichment to the injury of citizens and
society [22].

Article 5 of the Civil Code of Hungarian People’s Republic of 1959 pro-
hibited the abuse of rights an provided that exercising of any right directed
toward an objective that is incompatible with the social function of that right
shall be regarded as an abuse of rights, particularly if it would lead to damag-
ing the national economy, harassing persons, impairing their rights and legal
interests, or acquiring undue advantages [23].

One may see that the law of the socialist countries mentioned above stipu-
lated principle of the purpose of legal right taken from the soviet law but un-
like the legislation of USSR the term of abuse of right has been implemented at
the lex lata. The crisis of the socialist system in the late eighties as well as the
crash of the socialist camp and USSR followed after that drew forth a number
of the reforms at post-socialist and post-soviet countries. The criteria of quali-
fication of the abuse of right have been revised in the course of legal reforms.

The Preamble of Czech Civil Code qualified abuse of rights as an unsocial
exercise has been disestablished whereas Part 1 of Article 3 was redrafted as
the following: «exercise of rights and obligations has not to injure rights and
legal interests of other persons as well as to be against good morals» [24].

The same rule is still in force in Slovakia [25], whereas the new Civil Code
of Czech Republic has been adopted at 2012 and came into force at 2014 [26].

Part 1 of Article 6 of Czech Civil Code of 2012 obliges one to act honestly
(poctivé in Czech), states at article 7 person that acts in the way provided by

69



ISSN 2304—-1587. Bichuk OHY im. 1. I. Meunukxosa. IIpasoznascmeo. 2015. T. 20. Bun. 1 (26 )

the law is regarded as acting honestly and in good faith (poctivé a v dobré vire in
Czech) and arranges at the article 8 that obvious abuse of right (zjevné zneuziti
prdva in Czech) is not protected by law.

So the Czech legislator discovers abuse of right at its exercise performed
not in the way provided by the law.

The new Civil Code of Hungary of 2013 prohibits abuse of right at Article
1.5 as well as the Code of 1959 but does not mention category of «purpose
of right». According to Article 1.3 of the Code in exercising rights and in
fulfilling obligations the requirements of good faith and fair dealing shall be
observed. The requirements of good faith and fair dealing shall be considered
breached where a party’s exercise of rights is contradictory to his previous
actions which the other party had reason to rely on [27].

Article 15 «Abuse of Right» (Abuzul de drept in Romanian) of the Civil Code
of Romania of 2009 entered into force at 2011 [28] is a verbatim translation
of the Article 7 of the well known Civil Code of Quebec [29] providing that no
right may be exercised with the intent of injuring another or in an excessive
and unreasonable manner, and therefore contrary to the requirements of good
faith.

Also there is Article 1353 at the Civil Code of Romania providing that per-
son is not obliged to indemnify for the damage caused by the exercise of right
unless the abuse of right took place.

It is seen that Romanian legislator regards abuse of right as chicane and
exercise of right in excessive and unreasonable manner, and therefore con-
trary to the requirements of good faith, following the authors of the Civil
Code of Quebec.

At 1993 Article 6 of the Law of Bulgaria «On Obligations and Contracts»
of 1950 has been revised and its new version provides that persons exercise
their rights in order to satisfy interests and should not do that contrary to
the interests of the society [30]. Article 289 «Abuse of Right» (3z10ynompe6a
¢ npaso in Bulgarian) of the Trade Code of Bulgaria of 1991 provides that
exercise of right arose from the commercial deal is inadmissible if it has been
done in order to cause damages of the other person [31].

Thus the abuse of right is understood in Bulgaria in the sense of the cate-
gory of lawful interest and is regarded as chicane.

In general the legal frameworks of the post-socialist countries mentioned
above have refused from the Soviet concept of the purpose of right. The same
is not true at Poland and former republics of Yugoslavia. Article 5 of the Civil
Code of Polish People’s Republic of 1964 [19] prohibited exercise of right con-
trary to its socially-economical purpose or to the basic rules of the community
life is still actual at contemporary Poland.

The old Laws of Yugoslavia «On Obligation Relations» and «On the Fun-
damental Principles of the Property Relations» prohibiting exercise of rights
contrary to its purpose provided or acknowledged by the law as well as oblig-
ing ownership right to be exercised in line with the nature and kind of proper-
ty still have effect at Serbian Republic [20; 21]. The identical laws have been
entered into force by the Assembly of Republic of Macedonia [32; 33], by the
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Parliament of Montenegro [34, 35], by the People’s Assembly of Republika
Srpska (the Serbian part of Bosnia and Herzegovina) [36, 37], by the Parlia-
ment Assembly of the Federation of Bosnia and Herzegovina (the Croatian and
Muslim part of Bosnia and Herzegovina) [38, 39].

The Parliament of Croatia (Sabor) has adopted law [40] identical to the Law
«On Obligation Relations» with the same rules on the abuse of rights (zloupo-
rabe prava in Croatian). Nevertheless the Law «On the Ownership and Other
Proprietary Rights» [41] on the contrast deeply varies from the old legislation
of Yugoslavia and constitutes conceptually different act.

As for the abuse of right Article 31 of the aforesaid law directly prohibits
chicanery (the owner is not empowered to use its rights with the only purpose
to injure or to cause inconvenience) and does not use term «abuse of right».

The Parliament of Slovenia adopted 2 totally new codes provided the rules
on the abuse of right (zlorabe pravic in Slovenian) namely the Code of Obliga-
tions (Obligacijski Zakonik in Slovenian) and the Code of Proprietary Rights
(Stvarnopravni Zakonik in Slovenian). The aforesaid codes provide the following
concept of abuse of right: rights are to be exercised in line with the funda-
mental principles of each code and according to their purpose, the fictitious
exercise of right (navidezno izvrsevanje pravice), i.e. exercise of right with the
only or obvious purpose to injure (namely — chicane) is prohibited (Article
7 of the Code of Obligations, Article 12 of the Code of Proprietary Rights)
[42; 43].

Also Part 2 of Article 7 of the Code of Obligations obliges the participants
of the obligation legal relations to refrain the conduct which is complicating
the performance of obligations by other persons while they are performing
their own obligations. Part 1 of Article 12 of the Code of Proprietary Rights
provides restriction of the rights of owners as well as other proprietary rights
with the similar rights of other persons. As one may see the principle of the
purpose of legal right dated back to the legislation of Yugoslavia and USSR
is still topic in the legal frameworks of the countries of former Yugoslavia.
It ought to be specially focused on the complex approach implemented by the
Slovenian legislator to the issue of abuse of right.

Unlike the former Yugoslavian republics and Poland the post-Soviet
countries refused outright the soviet approach in the field of the abuse of
right. Consequently we may divide post-Soviet countries in some groups
depending on the approach provided by the legislation in the field of the
abuse of right.

Thus, Article 115 «Inadmissibility of the Abuse of Right» of the Civil Code
of Georgia of 1997 [44] provides that civil right shall be exercised lawfully.
Exercise of a right exclusively with the intention to inflict damage on another
shall not be allowed. In this case we may see the prohibition of the classical ca-
nonical form of the chicane as well as use of the criterion of «lawful exercise
of rights» which may be defined as a not too purposeful one for qualification
of abuse of right.

The legislation of some post-Soviet countries provides the general rule for
good faith but not for the prohibition of the abuse of right.
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The legislation of Latvia is a briefest one in this field. Article 1 of the Civil
Code of Latvia [45] of 1937! provides only that rights are to be executed and
obligations are to be performed in good faith.

The legal regulation like this appears as a lapidary and clearly insufficient.
Part 1 of Article 9 of the Civil Code of Moldova of 2002 obliges natural per-
sons and legal entities participating in civil legal relationships to exercise
their rights and perform their obligations in good faith, pursuant to law, con-
tract, public order and good morals and provides that good faith is presumed
unless proven otherwise [46].

The term «abuse of right» is used in the Civil Code of Moldova only at few
special provisions on the prohibition of the abuse of rights by the tutor and
usufructuary. Nevertheless the content of the notion of abuse of right is not
revealed.

An advantage of the legislation of Moldova as compared to the legislation
of Latvia is a clear presumption of the bona fide exercise of right as well as
much more extended description of the attributes of the proper exercise of
right. § 138 of the General Part of the Civil Code Act of Estonia? of 2002 [47]
goes further and not only prescribes rights to be exercised and obligations to
be performed in good faith but also provides a prohibition for the exercise
right with the objective to cause damage to another person (i.e. chicane) as
well as exercise right «in an unlawful manner».

Article 9 of the Civil Code of Turkmenistan of 1998 [48] in a like manner:
obliges parties of the legal relations to exercise rights and obligations in good
faith to do not injure other persons by act or omission (without mention of
the purpose of act or omission); provides that court may dismiss a suit filed
in order to protect rights if there is a breach of the requirements mentioned
above; presumes that rights are executed reasonably and in good faith.

As we may see legislations of Estonia and Turkmenistan put requirement
of a good faith together with a general prohibition of the abuse of right.

The most detailed regulation of the issue of abuse of right is provided by
the legislation of Lithuania.

The Civil Code of Lithuania of 2000 [49] specifies the prohibition of the
abuse of right among other principles of legal regulation of civil relations
listed at Article 1.2 and contains extended Article 1.137 «Enjoyment and Ex-
ercise of Civil Rights and Performance of Civil Duties». The aforementioned
article obliges persons to obey laws, respect rules of public welfare and prin-
ciples of good morals, good faith, reasonableness and justice, while exercising
their rights and performing their duties. Also there is an expanded descrip-
tion of the abuse of right as an exercise of right: in a manner or by means
intended to violate other persons’ rights and interests protected by laws; or to
restrict other persons in their rights and interests protected by laws; or with
the intent of doing damage to other persons; or where this would be contrary
to the purpose of the subjective right.

! The old Civil Code of 1937 has been reissued at Latvia at 1992.
2 Riigikogu (the Parliament of Estonia) has adopted the Civil Code of Estonia with several
laws.
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According to Part 3 of Article 1.137 of the Civil Code of Lithuania inju-
ry to other persons called by the abuse of right shall be the grounds for the
implementation of civil liability. At the same time a court may refuse to pro-
tect the subjective right of which the person abuses. Part 5 of Article 1.137
amplifies aforesaid rule providing that civil rights shall be protected by the
laws, except in cases when the exercise of these rights is inconsistent with
their purpose, public order, good usages or the principles of public morals
while Part 6 of Article 1.137 stipulates that a renouncement of exercise of
a subjective civil right shall not abolish the civil subjective right, except in
cases established by laws.

As one may see the Lithuanian legislator defines abuse of right through
the alternative criteria of qualification likewise the way proposed by Article
3:13 of the Civil Code of Netherlands [50]. Put it in a nutshell it’s an adequate
and sound solution.

Also Part 4 of Article 1.137 provides prohibition of the exercise of civil
rights in bad faith and with the intent of unlawfully limiting competition or
in abuse of the dominating position in the market.

The legal frameworks of the rest of post-soviet countries (Armenia, Azer-
baijan, Belarus, Kazakhstan, Kyrgyzstan, Russian Federation, Tajikistan,
Ukraine and Uzbekistan) have the similar essential features of the legal rules
provided for the abuse of right whereas divergences among them are insignif-
icant: the prohibition of abuse of right is drafted as a prohibition «to exercise
right with the purpose of inflicting damage to another person, as well as the
abuse of the civil rights in other forms» (part.1 of the article 10 of the Civil
Code of Russian Federation of 1994 [51], part 3 of the article 13 of the Civil
Code of Ukraine of 2004 [52], paragraph 1 of the part 1 of the article 9 of the
Civil Code of Belarus of 1999 [53], paragraph 1 of the part 1 of the article 12
of the Civil Code of Republic of Armenia of 1998 [54], part 1 of the article 16
of the Civil Code of Republic of Azerbaijan of 1999 [55], part 5 of the arti-
cle 8 of the Civil Code of Republic of Kazakhstan of 1994 [56], part 5 of the
article 9 of the Civil Code of Republic of Uzbekistan of 1996 [57], part 1 of
the article 9 of the Civil Code of Kyrgyz Republic of 1996 [58], part 1 of the
article 10 of the Civil Code of Republic of Tajikistan of 1999 [59]). However
the law of Russia, Belarus, Armenia, Azerbaijan and Kyrgyzstan stipulates
the exclusive intention of inflicting damage to another person whereas law of
Ukraine, Tajikistan, Uzbekistan and Kazakhstan do not provide such regula-
tions. Also Kazakhstani and Uzbekistani legislators as distinct of legislators
of other post-Soviet countries specify exercise of right contrary its purpose
among «the abuse of the civil rights in other forms»; the article of the Civil
Code of the appropriate country devoted to the issues of abuse of right is
nominated as a rule as «The Limits of Exercise of the Civil Rights» except for
Uzbekistan and Kazakhstan; at most of post-soviet countries mentioned above
the law provides regulations on the right of court to reject the claim of the
person claim for the protection of the abused right, except for Azerbaijan and
Ukraine as well as a clause on the presumption of the good faith of entitled
persons exercising its right, except for Armenia and Azerbaijan.
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The similarity of regulations of abuse of right in the legal frameworks of
aforementioned countries is stipulated by the fact that legislators have taken
rules of the Civil Code of Russian Federation as a model. Also it’s obviously
that Russian legislators followed V. Gribanov’s concept.

The general rule for the abuse of right in the legal framework of Ukraine
is Article 13 «The Limits of Exercise of the Civil Rights» if the Civil Code of
Ukraine.

The aforementioned article: provides prohibition of exercise of right with
the purpose of inflicting damage to another person, as well as the abuse of
the civil rights in other forms (Part 3 of Article 13); obliges to refrain from
acts injuring rights of other persons as well as prejudicing environment or
cultural heritage (Part 2 of Article 13); obliges to abide the moral principles
of the society in the course of exercise of right (Part 4 of Article 13); provides
prohibition of exercise of right for the purpose of restricting the competition,
as well as the abuse of the dominating position on the market and unfair com-
petition (Part 5 of Article 13).

There are following specific features of the legislation of Ukraine in the
field of prohibition of abuse of right as compared to the legal frameworks of
other post-Soviet countries: the regulations of Part 1 of Article 13 of the Civil
Code of Ukraine provides that person shall exercise civil rights within limits
established by the contract or acts of civil legislation. As it was mentioned
above articles of the Civil Codes of a number of post-Soviet countries are titled
as «Limits of Exercise of the Civil Rights». Beyond a shadow of doubt that is
a clear reference to the theory of the limits of exercise of rights of the Soviet
scholar V. Gribanov, but legislators of the post-Soviet countries do not use
term «limits of the exercise of civil rights» in the body of legislative rules.
The Ukrainian legislator takes it a step further and provides direct legislative
implementation of the theory of V. Gribanov. Nevertheless the Civil Code of
Ukraine does not clear up how we should understand the limits of exercise of
the civil rights; the regulations of Part 6 of Article 13 of the Civil Code of
Ukraine providing that the court may oblige the person to terminate proved
abuse of right. Such approach provides that injured person shall file the suit
claiming person abusing its right to terminate unlawful conduct. It means
that injured person sues as a plaintiff and wins an action in case if the abuse
shall be proved. This way is totally different from the approach provided by
the legislation of Russian Federation as well as a number of other post-Soviet
countries stipulating that court may dismiss the claim sued in order to protect
abused right. It means the reversed situation where abuser shall sue and lose
if defendant proves the fact of abuse of right.

Thus the development of the legislative regulation of the problem of abuse
of right at the post-Soviet countries has been subjected to the substantial
changes of the following features: legislators have retreated from the purpose
of the legal right as a leading criterion. It has been survived to the present
day only at the legislation of Kazakhstan, Lithuania and Uzbekistan as one of
alternative criteria; the category of abuse of right is directly provided by the
legislation of most of the post-Soviet countries as well as a direct prohibition
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of chicane. The only exceptions are the legal frameworks of Moldova and Lat-
via providing only obligation to act in good faith while exercising legal right;
legislators of most of post-Soviet countries do not expand the content of the
notion of abuse of right; civil codes of Armenia, Azerbaijan, Belarus, Kazakh-
stan, Kyrgyzstan, Russian Federation, Tajikistan, Uzbekistan and Ukraine
provides references to the category of «limits of exercise of right» proposed
by the soviet legal scholar V. Gribanov but unfortunately do not expand the
content of this category. The most striking instance of this trend we may see
at the Civil Code of Ukraine.

One must admit the approach of legislators of the aforementioned coun-
tries as insufficient and contradictory because of reference to the self-contra-
dictory theory of V. Gribanov without disclosure of the content of the notion
of «limits of exercise of right».

A number of legal studies of the abuse of right issues have occurred in the
recent years as a result of insufficient legal regulations in this field.

Some of legal scholars try to improve the theory of the «limits of exer-
cise of right» [60; 61; 62; 63; 64], whereas other criticize it motivating that
there is no reason to tease out artificial ’limits of exercise of right’ different
from the ’limits of right’ [65; 66; 67]. So, it will be observed that there are
attempts to promote alternative theories of the purpose of right [65], of legal
interest [67], of semblance of legality [68]. Also one should note that some of
authors in Russia try to validate a concept of a ’legal abuse of right’ i.e. abuse
of right interpreted as an admissible and lawful act [60; 67; 69; 70]. As one
can see this discussion is far from the end.

Conclusions. So, one may summarize that the most advantageous approach
related to the prohibition of the abuse of right among the post-Soviet coun-
tries has been realized at the legislation of Lithuania.

The reasons for this statement are the following: the prohibition of abuse
of right is regarded as a fundamental legal principle; the content of the cat-
egory of abuse of right is expanded through the alternative criteria of qual-
ification; there is a rule providing that damage caused by the abuse of right
is a ground for the legal responsibility; the court is empowered to refuse to
protect the subjective right of which the person abuses if the exercise of these
rights is inconsistent with their purpose, public order, good usages or the
principles of public morals.
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A. B. CmiTtiox

Opechkuii HamioHanbHUi yHiBepcuTer imeni I. I. Meunukosa,
Kadeapa agMiHiCTPaTUBHOTO Ta TOCIIOAAPCHKOTO IIpaBa
dpannysbpkuit 6yabBap, 24/26, Ogeca, 65058, Ykpaina

IMOPIBHAJBbHO-IIPABOBUII AHAJII3 TPAHC®OPMAIIIL
SATAJBHUX HOPM ITPO 3JIOB:KUBAHHS ITPABOM ¥ ITPABI
MOCTPAIAHCHKNX TA ITOCTCOITIAJIICTUYHUX KPATH

Pesrome

Y miff crarTi posrIAAaEThCA PO3BUTOK 3arajJbHUX HOPM IIPO 3JI0BXKUBAHHSA IIPABOM
y mpaBoBux cuctemax CPCP i comiamicTnunux mep:kaB i momasblia ix Tpanchopmalia
B 3aKOHOJAaBCTBAaX IIOCTCOIiaJiCTUUYHMX KpaiH. ¥Y3arajabHIOIOTHCA CYTTEBLI pucH AK pe-
TYJIIOBaHHA IIPOOJeMU 3IifiCHEHHS IIpPaB, TaK i JOKTPUHU 3JIOBXKUBAHHS IpaBaMU B pa-
OAHCBKUH mepiof. 3a pe3yjbTaTaMU MOPiBHAJLHOTO aHAII3y HOPM PaAsHCHLKOTO mpaBa i
COIIATICTUUYHUX AepPKaB POOUTHCSA BUCHOBOK IIPO CEPHO3HUI BIJIUB PAAAHCHKOTO IpaBa
Ha IPaBOBi CHCTEMH COIIAJTiCTUUYHUX AEP:KaB 3 IILOr0 MUTAHHSA. 3a pes3yJbTaTaMU IIO-
PiBHAJIBHOTO aHAJIiIZy HOPM IIPaBa IIOCTCOIIATiCTUYHUX IEPyKAB POOUTHCA BUCHOBOK IIPO
BiICYTHiCTh HACTYHHUIITBA B IiAXOMAaX MO IIPABOBOTO PETyJIOBAHHS IIPOOJIEMU 3JI0BIKHU-
BaHHSA MIPaBaMM B COIliaJIiCTUUYHUI i MOCTCOIiaJicTUUHUM mepiogu B OiJbIITOCTI mep:kaB
(xkpim ITospmii Ta KonuiHix pecny6sik FOrocnasii). BusBieHo AK opuriHaabHi pilteHHsa
3aKOHOJABI[iB, TAK i 3all0O3MYEeHHA 3 IIPABOBUX CHUCTEM iHINUX AepsKaB. BimsHauaerbca
BajKJIMBa POJIb Teopil Me)k 3AifiCHeHHS HpaB PaAdHCbKOTO mpaBosHaBIllg B. I'pubamoBa
y dbopmyBanui HopMm 3aranbHoi wactTuHu L[K Pocificekoi Penmeparrii mpo 3710BKUBAHHSA
IpPaBOM, a TAKOYK — B3aIllO3WUEHHS ITiel KOHCTPYKIIil 3aKOHOAABIAMU OiJIbIIIOCTI ITOCTpa-
OAHCBKUX IepsKaB, BKJOUYanun YKpainy. Teopia me)x 3milicHeHHA IpaB XapaKTepuay-
€ThCA K BHYTPIIIHBO CyIIEpeUINBa, a MigXiJ 3aKOHOAABIIIB, 3aCHOBAHUI HA BimcUJIaHHIL
o Kareropii Me)k 3milicHeHHs HpaB 0e3 PO3KPUTTS Ii 8MicTy, BUBHAETHCSA HE3aI0BiJb-
HuM. Kpamum BapiaHTOM IIPaBOBOTO PETYJIIOBAHHS I[HOTO IMMUTAHHS BU3HAETHCS PillleH-
Hs, IepeadaveHe B MpaBoBii cuctemi JIuTsBu.

KarouoBi cioBa: 3/I0BXXUBaHHS IPaBOM, HAaJIE’KHE 3MiMICHEHHA IIpaB, MeXKi 3ailficHeH-
HdA IIpasB.
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A. B. Cmuriox

Opecckuil HAITMOHANBHBIN yHUBepcuterT umenu . 1. MeunukoBa,
Kadenpa afMUHUCTPATUBHOTO U XO3SMCTBEHHOTO IIpaBa
dpannysckuii 6yabBap, 24/26, Oxmecca, 65058, Ykpauna

CPABHUTEJBbHO-IIPABOBON AHAJIN3 TPAHC®OPMAITUN
OBIINX HOPM O 3JJOYIIOTPEBJEHUH ITPABOM B ITIPABE
IIOCTCOBETCRHUX H ITIOCTCOIIMAJHUCTHYECKHUX CTPAH

Pesrome

B mamHOIf cTaThe paccMaTpMBAETCsA Pa3BUTUE OOIIMX HOPM O 3JIOYIOTPEOJIEHUU IIpa-
BoM B mpaBoBbIX cuctemMax CCCP u coluaaucTUUecKMX TOCYAapCTB WM IOCJIeAyIoIast
ux TpaHchopManua B 3aKOHOJATEJIHCTBAX IIOCTCOIMANNCTHUEeCKUX cTpaH. O6obmanTca
3HAUMMBbIE YePTHI KaK PEryJIMPOBAaHUA IIPOOJIEMBI OCYIIECTBIEHUS IPaB, TAaK U JOKTPU-
HBI 3JI0yIOTpebJieHUA mpaBaMu B coBeTcKuil mepuof. Ilo pesysbraraM CpaBHUTEIHLHOTO
aHaJM3a HOPM COBETCKOTO IIPaBa U COIUATUCTUYECKUX TOCYAApCTB AeJaeTcA BBIBOJ O
Cepbe3HOM BJIMSAHUU COBETCKOTO IIPaBa Ha IPABOBBLIE CUCTEMBI COIMAJNCTHUYECKUX TO-
CyZIapcTB o ZaHHOMY Bompocy. Ilo pesysbraraM CpaBHUTEJHHOTO aHAIW3a HOPM IIpaBa
TOCTCOIMAIUCTUYECKUX TOCYLapPCTB JeJIaeTCA BBIBOJ 06 OTCYTCTBUU IIPEEMCTBEHHOCTU B
MOAXO0LaX K IIPABOBOMY PETyJMPOBAHUIO IPOOJIEMBI 3JI0YIIOTPEOJIEHNA IpaBaMU B COIIM-
aJMCTUYECKUI W IMOCTCOIIMAIUCTUUECKUI MePUOAbl B OOJBIIUHCTBE TOCYZapcTB (Kpome
ITonpmu u GwIBIINX pecnybauk IOrociaBum). BeigBiIeHBI KaK OPUTHMHAJIBHBIE PEIeHUA
3aKOHOJaTes e, TaK U 3aMMCTBOBAHUA U3 IIPABOBBIX CUCTEM APYrux rocypapcts. Ort-
MeuaeTcA BajKHasA POJIb TEOPUU IIPEAEJIOB OCYIIECTBJIEHUA IIPAB COBETCKOTO IIPaBOBenA
B. I'pubanoBa B dhopmupoBanuu HopM OO6meit uactu 'K Poccuiickoit @eneparnuu o 3J10-
ymoTpebJIeHNN IPaBOM, a TaKyKe — 3aMMCTBOBAaHUE NAaHHON KOHCTPYKIIMU 3aKOHOJATe-
JAMU OOJIBIITMHCTBA ITOCTCOBETCKUX TOCYINAPCTB, BKJIIOUasd YKpauny. Teopus mpeaeaoB
OCYIIIECTBJIEHUSA IIPAB XapaKTepU3yeTcs KaK BHYTPEeHHE IIPOTUBOPEUYUBAsi, a MOAXOI 3a-
KOHOJaTeseil, OCHOBAHHBIIN HA OTCHLIKE K KaTETOPUU IIPEEJIOB OCYIIIECTBIEHUSA IPaB 6e3
DPACKDHITUA ee CONeP:KaHusA, IPU3HAETCA HEYAOBJIETBOPUTEIbHBIM. JIyUIIInM BapmuaHTOM
IIPaBOBOTO PETYJNPOBAHUA TaHHOTO BOIPOCA MPUB3HAETCA PeIlleHue, IPeIyCMOTPEHHOE B
npaBoBoii cucteme JIMTBEI.

KmioueBbie cioBa: 3y0ymoTpebiieHre IIPaBOM, HAJIeKallee OCYIeCTBIEHNE IIPaB,
peJiesbl OCYIEeCTBICHUS IIPAaB.
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TO THE QUESTION OF FORMATION OF LEGAL POLICY IN PRIVATE
LAW SPHERE

In the article the author studies the notion of private legal policy, defines
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Problem statement. The legal system is a complex, multilevel phenomenon
which has a hierarchical structure. In our view, the domestic legal system
in order consists of certain macro-levels, which by convention can be named:
mathematics of law (general concepts, formulas, and structures), philosophy
of law (a set of methodological approaches to the possible development of legal
system), and policy of law (specific targeted direction towards the develop-
ment of a particular legal system in specific conditions)'.

Among the sectorial kinds of legal policy, certainly the most important, in
our view, is a private legal policy, as a kind of state policy, as a set of ideas,
goals, objectives, methods, approaches, which focus on the development of
private law regulation. This special situation of private-legal policy is primar-
ily related to the fact that it determines the direction of development of pri-
vate law (and therefore the most natural for an individual branch of law), and
thus the issues of further effective regulation of private law relations, which
are the foundation for the development of civil society. The private legal pol-
icy is the key to the protection of human rights and economic development
in the state. And therefore to the formation, implementation and monitoring

! We have mentioned this approach in the pages of scientific literature: Crepanuyx P. Illnsaxu
pedopMyBaHHA IIUBIJIBHOTO 3aKOHOAaBCTBaA: morysan Ha 3axim Ta Cxixm / P. Credanuyk // IIpaBo
Yrpaiau. — 2009. — Ne 8. — C. 53-61.
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of civil policy implementation (policy in the sphere of private law) should be
given serious attention.!

Private law policy, like any social process, must have a specific quality
measurement. Quality, as a scientific category, includes the following compo-
nents: a) purpose (what is this policy for); b) efficiency (that is, by what means
is this policy); ¢) stability (how much this policy will be sustained and long-
term in time); d) effectiveness (the extent to which the goal and the money
spent on the implementation of this policy are consistent with the results ob-
tained). Unfortunately, today almost none of these components of civil policy
did have a proper implementation and monitoring.

So, today there is no a clearly defined purpose of private legal policy and its
fundamental principles and system of values and priorities. On the contrary,
in some places the conquest of the developers of the Civil Code and the leading
scientists in the field of promoting the interests of private, is undermined by
«the state lobbying», which in spite of all attempts to secure the dominance
of «public» interest on «private».

Analysis of recent research and publications. If the questions of mathe-
matics and philosophy of law is object of serious scientific research, the pol-
icy of law in Ukraine is unreasonably ignored. Certain articles, which some-
times appear in periodicals, are a pleasant exception, in particular, works
of V. I. Borisov [1, p. 305-312], V. Golina [2, p. 24-30], L. A. Muzika [3,
p. 1564-160], etc.

Paper purpose. The purpose of the article is to study the notion of private
legal policy, to define it and to describe the mail characteristics and principles
of it. Also we’ll try to give recommendations on improvement of the private
law norm-making in Ukraine.

Paper main body. It should be noted that the importance of the objective
of private-legal policy should take us on its regularity. Inasmuch a normal
private legal policy cannot proceed without purposeful and systematic legis-
lative activities. At the same time, the realities of Ukraine are the following.
According to the chief of the Main Legal Department of the Verkhovna Rada
of Ukraine M. O. Tepluk: «... only in 1997 and 1999 the Parliament adopted
a resolution on the General Plan of Legislative Work for these years, and in
2006 approved the Perspective Plan of Legislative Work of the Verkhovna
Rada of Ukraine of the fifth convocation. As you can see, we can’t speak

! By the way, in the Russian Federation, they have long been paying serious attention to
this question, both at the theory of law level and at the level of legal policy in the sphere of pri-
vate law (see: Poccuiickas npaBoBas mosutuka. Kypc mexnuit [Texcr] / Adanacves C. @., Beus-
eB B. Il., Basunauu E. B., llemuznoB A. U., u ap.; ITox pex.: Mansxko A. B., Marysos H. I. — M. :
Hopwma, 2003. — 528 c.; IIpaBoBasa nonutuka Poccuu: Teopusa u npaxktuka [Tekct]: MoHOrpadus
/ Iloxm pex.: Manbpko A. B., Marysos H. 1. — M. : TK Ben6u, Usxn-Bo IIpocunext, 2006. — 752 c.;
ITpoexT KOHIennuu mpaBoBoil monuTuku B Poccuiickoit @engepanuu no 2020 r. [Texkcr] / Manb-
ko A. B., Marysos H. U., lllysguxos K. B.; mox pexn.: Manbko A. B. — M. : ITeno, 2008. — 40 c.;
Poccuiickas mpaBoBasd nmoiuTuka B cdepe yactHoro npasa [Tekcr] : MaTepuanabl «KPYIJIOTO CTOJIA»
sxypHasoB «I'ocymaperBo u mpaBo» u «IIpaBoBasd mosuTHKA U IpaBoBad KU3Hb», I'. Kasans, Kazan-
ckuit (IIpuBossxckuil) penepanbubril yHuBepcuret, 22 uiond 2011 roga / ors. pex. A. B. Manbko,
. H. T'opmrysoB. — M. : Craryt, 2011. — 295 c.).
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about a sufficient consistency. And now, we must be self-critical, there is
no clear definition of priorities in this activity, and therefore occurs due to
consolidation of efforts of public authorities in the process of preparation
and elaboration of draft laws» !'.This assessment of a leading expert on these
issues forces us to rethink the need for planning of legislative activities and
definition of legislative priorities. Therefore, the change of chaotic intro-
duction of legal acts must correspond to planned and consistent standard of
project activities with clearly placed emphasis and priorities. Perhaps, if this
approach had been designed, the formation of national legislation of Ukraine,
we would not have started with the adoption of the Criminal code. As in all
transitional legal orders the regularity begins establishing the rules of game
on two levels of relations — horizontal (private, i.e. relations on a «man —
man») and vertical (administrative, that is the relations on the scheme of
«<human — state»). So the first thing they should focus its efforts on was
codifications in the field of private (civil) and public (administrative) law.
And only after that they should have talk about the feasibility of reforms
in the sphere of criminal law. The reform in the opposite direction that took
place in Ukraine, speaks of the immaturity of society and the permanence of
repressive measures for the normalization of social relations. Separately they
should have paid attention to the fact that the conduct of systematic reform
of financial legislation should go in a logical accompaniment with the reform
of procedural legislation. Therefore, the planned legislative work is an im-
portant factor of the implementation of private-legal policy.

The regularity of prospective legislation directly depends on the availabil-
ity of normal rules of lawmaking. It seems that causes no denying the truth
of the phrase that was at the time expressed by the eminent French thinker
J.-J. Russo, that half of the errors of mankind would have been spared if they
have agreed to the terms. And really, before we start any new business, we
must always clearly define the rules of our future games. And the fact that
until now we do not have legislation that clearly governs issues relating to
the content, structure, process of making those acts which should continue to
regulate various spheres of public life seems strange. And it is so despite the
fact that the urgency of this issue has been raised repeatedly in the pages of
scientific media?.

Several times this legal act under different names was considered and even
taken by the Verkhovna Rada of Ukraine («On the Laws and Legislative Ac-
tivity», «On Normative Legal Acts» and such as). But as in the famous fable:
«... and things are there.»

! 3axkonomaBuuii mporec — He ckpuubKa Ilanmopu (inteps’io 3 M. O. Temwrokom) // FOpugmu-
Hu# BicHuk Ykpainu. — 2009. — Ne 46 (750).

2 See: Ilamos M. I. [lo mpoexry sakony «IIpo HOpMaTuUBHO-paBoBi akTu» // Bicuuk Aka-
nemii mpaBoBUX HaykK YKpaimum. — 1995. — Ne 4. — C. 139-163; Mipomnanuenko A. M., Ilo-
noB 0. 0. Yu norpiben 3akon Ykpainu «IIpo HOpmMaTmBHO-mpaBoBi akTu»? // Popym mpaBa. —
2009. — Ne 1. — C. 362-372; Kocouu B. 3akon «IIpo HOpMaTHBHO-IIPAaBOBi aKTU» AK 3acib
YIOCKOHAJIEHHS HOPMATWBHO-IPaBOBUX aKTiB Ykpainu / B. KocoBuu // Bicuuk JIpBiBCBKOrO yHI-
Bepcutery. Cepia oopuauuna. — 2011. — Bun. 52. — C. 10—-20 ra iH.
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It is quite clear that quality backbone work should not be based on the Rules
of Procedure of the Verkhovna Rada of Ukraine, and primarily on a single back-
bone legislative act, which is based on the main provisions of the Constitution
of Ukraine that should create a solid foundation for the formation of the joint
and such that does not contain internal contradictions, system of legislation.
This law should be directed to regulation and protection of public relations
connected with development of normative-legal acts, adoption, and entry into
force, state registration and accounting, and establish uniform requirements
for norm-making technique for all subjects of law-making. It is particularly
important for this legislative instrument to determine system, types and hier-
archy of normative legal acts in order to avoid situations like those in which in
spite of the decision of the Constitutional Court of Ukraine regarding the un-
constitutionality of the institution of registration, the person could not exercise
its rights because the registration was compulsory in a number of ministerial
regulations and by-laws. Or a situation in which constitutional rights are lim-
ited by the laws of Ukraine, for example, by setting «minimum living wage»
instead of «guaranteed minimum living wage», the actual leveling of those or
other human rights because of lack of funding. In its ideal form the specified
law should be «legal ABC» for all future legal acts. Therefore, we consider its
adoption the number one task that needs to be solved urgently.

Another issue that is almost overlooked is the issue of the «economy of
law». We have had a«good tradition» when submitting any normative legal
act to copy in the explanatory note the phrase that the implementation of this
law will not entail additional expenses from the budget. However, today in
Ukraine there is practically no legislation that is «<moneyless» for their costs.
And that’s not taking into account that the development and preparation
of bill also has a commercial price tag, not when talking about lobbying for
a particular bill. Therefore, it seems important here to start in Ukraine an
important component of legislative activity as the «economy of law». For ex-
ample, instead of the foundations of economic theory, which today is studied
in the vast majority of law schools, it would be appropriate to introduce the
teaching of «Economic Rights»!, or «Economic Analysis of Law»2. Because for
the lawyer is no less important than the issues of fixation of legal norms is
the question of its content, in particular: why this approach to the formation
of the legal regime of property is more justified; why exactly such a legal fix-
ation of responsibility for the compliance with the law will be most effective;
why this tax rate should act in particular circumstances and the like.

! It was already partly mentioned in national scientific literature, in particular: [»xyus B.
Metogosoriuai nuTaHHA NOCHiIKeHHA rocrmojgapchbkoro mpasa / B. I')kyup // BicHuk Axranmemii
nmpaBoBUX Hayk Ykpainm. — 2010. — Ne 1. — C. 154-168; Bosoasur O. A. OcobnuBocTi e€Ko-
HOMIiKO-IIPaBOBOI'O MUCJIEHHA a60 YoMy YKpaiHCBbKi IODHCTH He OIaHOBYIOTh €KOHOMIUHWI aHaJi3
npasa / O. A. Bonoxsuk [Enexrponnuii pecypc] // COopHUK Te3ucoB MexAyHAapOAHOU HAy4HO-
IPaKTUYEeCKON MHTepHeT-KOH(pEpeHIINH «IJKOHOMUKO-IPaBOBhle ucciaenoBanus B XXI Beke». —
Pexxum pocrymy: http://www.hozpravo.com.ua/conferences/uchastnik/index.php? ELEMENT _
ID=616. — HasBa 3 ekpana.

2 An important book in this regard is the work: ITosmep P. A. Exonomiunuii ananis mpasa
[Tekct] / P. A. Ilosuep; nep. 3 aura. C. CaBuenko. — X. : Akra, 2003. — 862 c.
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When talking about the stability of legislative work, unwittingly, we re-
call the best examples of legislative activity that exist in foreign countries.
Always there is a logical question as to why the Constitution of the United
States was able to overcome the bicentennial anniversary and always in the
eyes of Americans and the entire world will be the bulwark of the state and
democracy? And of course Napoleon was right who claimed to be forgotten
all his victories and defeats, and the Civil Code, which also overstepped its
bicentennial anniversary, they will always remember. On this background,
the desire of the Ukrainian legislators to perfect current legislation, especial-
ly codified acts that are always all over the world are called to be a pillar of
stability and higher systematization quality looks rather strange. And this is
due not only to the fact that, for example, for such a long period of existence
in the Civil Code of Ukraine were made almost 100 (!) changes and additions.

Well the first thing that strikes is of course the number. Analyzing this
situation, we note that in philosophy there is a methodological principle of
«Occam’s razor» the essence of which is that one should not multiply entities
without urgent need; we should not make laws only for their number and
general accounting. Therefore, we believe that now is the time to take more
responsibly to the issue of quality and stability of legislation in Ukraine. The
time has come to understand that the number of laws is not always turns into
quality. Sometimes it is vice versa, that the large number of normative mass
and permanent changes and additions thereto may adversely affect the mis-
sion to become the one and uniform regulator of social relations.

But the question is not just about numbers. The fact is that when some
of changes really were related to the need to improve the text of the Civil
Code, the making of the vast majority of them are just not understandable
to experts in the field of civil law. So, for example, remains a mystery the
changes to the Civil Code of Ukraine introduced the trust as a special kind of
property rights (Part 2 of Article 316 of the Civil Code of Ukraine). Questions
arise on amendments to Article 268 of the Civil Code of Ukraine, according to
which the limitation period does not apply to the requirement of the central
executive power body managing the state reserve, concerning the performance
of obligations arising from the Law of Ukraine «On State Material Reserve».
Illogical changes are highlighted in Article 190 of Civil Code of Ukraine,
which not only recognized the property rights quality of inconsumable things,
but also set up between the notion of «property right» and «real right» the
sign of identity, while ignoring such types of property rights as contractual,
corporate, exclusive and other civil rights. The latest amendments to civil
legislation also contain significant gaps. According to them, there is no deal
now that may be contrary to the interests of state and society. If you think
about all this horror, these changes actually legalize dominance of public over
private interests. Henceforth, the state will have the right to challenge any
contract, which, in its subjective opinion, does not correspond to its interests.
It should also be noted that this «reform» returned confiscation, as a conse-
quence of non-compliance of deal (which is now somehow again be cited as
agreement) to the interests of he state and society. I would like to remind that
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its absence in the previous version has always been considered a big victory
for developers of the code on public intervention in the private sector. More
alarming is the fact that still no one knows who the initiator was and who
is responsible for these changes and why civil scientific community does not
react to these ridiculous things that are directed at the destruction of civil
law mechanism'? But it’s important that everyone knows who is behind this
or any other bill. The «quiet lobbying» should belong to the past. Everyone
remembers the time when the project of the Civil Code was developing and we
all knew who their developers were and who was responsible for the quality
of this project. It is clear that it was an inviolable authority in the sphere of
civil law. Today there are actually no named bills, the developers of normative
legal acts and amendments to them, as a rule, are unknown, and like pests,
hidden in the corners.

So to solve this issue it would be advisable to create a Codification Coun-
cil, which could exist in the Parliament and to decide on the feasibility and
appropriateness of consideration of a normative legal act on amendments and
additions to the existing codifications and fundamental laws. This Council
should consist of leading scientists, which would clearly show how «safe» and
«qualitative» will be the adoption of relevant amendments and supplements
and how much it will affect the general level of legal regulation.

Very bad deal in Ukraine is a question of law effectiveness, defined as a
ratio of actual results of implementation of the law with its purpose. Schemat-
ically it is possible to display it as «the purpose — means — result».

When talking about the purpose of a law, it should be noted that every law
has two objectives: general and specific. The general objective of any law is
that it needs to be the main legal regulator of social relations, that is uniquely
and uniformly to regulate the most important model of public relations. The
essence of special purpose is somewhat different — each specific law should
be the ideal regulator of a particular group of public relations. However, the
law is only the first stage of its «life». Further practice will have to show how
effective (or ineffective) its continued existence is. As far as social relations
are a changing and dynamic thing, and therefore the legislator must, follow-
ing general laws of social development, keep pace with the changes in social
life that occur and affect the quality of legislative support.

Therefore, to determine the effectiveness of current legislation a constant
monitoring? to identify issues of legal regulation and their operational de-

! Although some of the work of the «scientific resistance» in some places still appear in the
scientific literature, in particular: Ci6izsos M. M. IIpo HeobximHicTh 30€pe/KEHHA OCHOBHUX KOH-
IEeNTyaJbHUX IOJIO}KeHDb unHHOTO [luBinbHOTO Komekcy Ykpainu / M. M. Ci6inboB // YHiBepcureT-
cbKi HaykKoBi sanucku. — 2011. — Ne 2. — C. 74-80.

2 The need for legal monitoring today is seriously discussed in scientific literature, in par-
ticular: OdderTuBHOCTL 3aKOHOAATEILCTBA B 9KOHOMHUUYECKOU cdepe: HAyUHO-IPAKTUUECKOE WHC-
caenoBanme [Texcr] / OrB. pen.: Tuxomupor 0. A. — M. : Boarepc Kiysep, 2010. — 384 c.;
WKysxros U. B. MoruTopuHr npaBoBoro npocrparctsa Poccuiickoit @eneparnuu [Texcr] : moHOrpa-
dus. — Hesuunomseicck: HI'TTU, 2010. — 168 c.; Apsamacos 0. I'., Haxouneunsrit 1. E. Konnen-
muA MOHUTOPDMHIA HOPDMAaTHBHBIX IpaBoBBIX akToB [Tekcr] / I0. I'. Apsamacos, fI. E. Hakoneu-
geIi. — M. : Opautuadopm, 2011. — 208 c.
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cisions should exist. Moreover, this monitoring should be based on known
cybernetics principle of «feedback». This principle refers to the system sup-
plying return signal for measuring the coefficient of performance (COP) of
the system or to the proportionality of achieved results and the system itself.
Extrapolating this definition to the plane of legislative activities, you should
pay attention to the fact that it is a generalized practice of law-use can serve
as a basis of «feedback» to the existing system of legislation.

This means that now is the time to seriously address the monitoring of law
enforcement, to identify the effectiveness of current legislation. We should
detect and dispose blocks of «legal garbage» that remain as Soviet legacy. It
is not normal that in the twentieth year of independence, we have the Hous-
ing Code of the Ukrainian SSR (!) (1983), in which we continue «... putting
into practice the Leninist idea of building a Communist society... consistently
implement the program of housing construction developed by the Communist
party». And such examples are many.

You should also pay attention to the fact that apart from cleaning the
frank legislative anachronisms, you should focus on fixing the so-called «legal
debts». So, for example, quite a few provisions of the Civil Code of Ukraine
refer to legal acts, which are still not developed. Thus, in recent years, the
absence of any law on compensation of harm to the victim of a crime required
by Part 2 of Article 1177 of the Civil Code of Ukraine has attracted more
attention. Also those legislative debts are important which are recognized as
necessary for the proper functioning of applicable civil legislation (primarily
a law on the harmonization of provisions of the Civil and Commercial Codes
of Ukraine).

In particular some evident «misprints» should be removed from the Civil
Code that are still in it. For example, Article 488 of the Civil Code of Ukraine
contains an obvious error in view of the fact that Part 4 and 6 are absolute-
ly identical in content. Part 3 of Article 1122 of the Civil Code of Ukraine
which establishes a special condition of commercial concession, requires a
logical conclusion and drafting, at the same time, its text is just logically
incomplete. Specific questions on the content arise in respect of Article 1180
of the Civil Code of Ukraine, which defines the features of vicarious liability
of parents and other individuals who have consented to the acquisition of full
legal capacity of minors. However, it should be borne in mind that the Civil
Code of Ukraine uses the term «receive» and «granting» full civil capacity,
should also be coordinated within the code. On our conviction the attainment
of full legal capacity occurs regardless of the wishes of parents or others.
Therefore, this approach should be agreed and further in the text. In turn,
the «provision», which should be included in this article, should be associated
with this will.

So the work ahead is great. After all, the question of approval and pro-
tection of rights and freedoms is the main duty of the state. However, such
liberal treatment of human rights is not conducive to faith in the legal state
and civil society building. We probably need our own M. M. Speranski who
would take the responsibility and managed to clean the «Augean stables» of
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the modern civil law. Thus this issue should be addressed comprehensively.
It’s time to think about creating the Concept of Development of Civil Legisla-
tion and its implementation.!

Another problem of modern private law is that today, we should recognize
that we has actually completely lost inter-industry links in the field of juris-
prudence. We closed in our «branch apartments» and actually small track
trends in the development of neighbors. The activity we’re starting to be
only in cases of a threat «to national integrity and security» to own «apart-
ment industry». It was in the area of civil law, when fought off attacks of
the «commercialists», and then struggled with the administrative agreement,
then with a separatism tendency of «intellectuals» and the like. But the rea-
son for this lies, I think much deeper. I still think that the main trouble is
that in Ukraine, as in most post-Soviet countries, the theory of state and law
has ceased to perform its basic function — to be a science of law and the only
measure of branch law on its suitability and eligibility.

So, with unusually rapid development of national legislation, in the twen-
tieth year of the independence of Ukraine we are unable to conduct a national
discussion about the system of law. After all, this is the main! Not knowing
where we are going, how can we effectively develop «our economy».

However, there is a chance for changes. But everything should be done
carefully and gradually — from the Constitution of Ukraine. Personally I am
a terrible enemy of «god-fearing» attitude to the Constitution of Ukraine. I
found that the exclamations like «... but this is stated in the Constitution
of Ukraine» are quite embarrassing. I think we should remember the Roman
statement — «errare humanum est»! It appears that this approach basical-
ly helps to ensure that scientific researches, which always are designed to
be the channel of development of national legislation, to carry prognostic
and prospective nature, today, have largely a commentary tone, or worse are
transcribing legal acts without the quotes or what is worse — they are a pla-
giarism of the first water. And so when we have the possibility of scientific
analysis to improve some positions, with the scope of their more accurate
understanding and correct application, it should be done.

Under Article 4 of the Civil Code of Ukraine, the basis of civil legislation
of Ukraine is the Ukrainian Constitution. In turn, the Civil Code is deter-
mined as the main act of the civil legislation of Ukraine. And usually, given
the hierarchy of normative acts, we are talking about the need to improve
exactly the provisions of the Civil Code of Ukraine and to bring them into
conformity to the Constitution of Ukraine. Such a process is even provided
by the procedure for appeal to the Constitutional Court of Ukraine and the
relevant decisions of unconstitutionality of some provisions of national legal
acts or their interpretations.

However, analysis of the provisions of the Constitution of Ukraine sug-
gests that it is predominantly public in nature and includes public norms

! The European Union (prepared in the academic Draft Common Frame of Reference), Kazakh-
stan, Russia demonstrate such experiences.
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aimed at protecting the public interest. Thus private interest in the Constitu-
tion and its security and protection remain mainly outside the legal influence.

So today I would like to talk about a new approach that includes so much
the «constitutionality» of the civil law, as a «civil character» of constitutional
legislation. This, so to say, provides a «feedback» between civil technique and
constitutional provisions, in which we could consider the private interest, the
main provisions of the civil legislation, its specifics and peculiarities, so that
in the period of reforming of the Ukrainian Constitution we can more clearly
and correctly write and defend fixation at the constitutional level of private
law provisions. This will be discussed further.

Thus, according to Part 2 of Article 5 of the Civil Code of Ukraine, the
act of the civil legislation does not have retroactive effect in time, except in
cases where it mitigates or cancels the civil liability of the person. There is
no doubt that the proposed formula of retroactivity of act of civil legislation
in general is correlated with the proposed more general formula of retroactiv-
ity of regulatory act, which is contained in Article 58 of the Constitution of
Ukraine. However, it should take into account certain peculiarities of the civil
law method of regulation and protection of public relations, which is built
on the basis of legal equality and optionality. And therefore, if we make as a
retroactive basis the fact of mitigation or cancelation of liability of a person,
it should be remembered that this is solely at cost of the other side! And so,
we are dealing with actual uncompensated infringement of the rights and in-
terests of the other party. So apparently relevant provisions on retroactivity
of the new edition of the Constitution of Ukraine must undergo significant
changes.

Certain questions arise in connection with the application of provisions of
Article 61 of the Constitution of Ukraine, concerning legal liability. Thus,
according to Part 1 of this article stated that no one may be made twice crim-
inally liable in the same way. However, in this context, a legitimate question
arises about the possible application of penalty, other accessory penalties, and
also compensation of moral harm.

In addition, in this context, it is established that the legal liability of a per-
son is individual in nature. This provision is extremely valuable and correct.
However, the civil law knows the features of harm made by two or more per-
sons. And therefore this provision unequivocally can only be applied to shared
responsibility. Whereas the application of joint and subsidiary liability, in
our view, has certain peculiarities regarding the application of this principle.

Another provision of the civil law, which deals with civil liability, has
specific questions about its relations with the constitutional principles. In
particular, it’s about that in some cases the size of the civil liability may be
modified according to the material situation of individuals. Thus, according
to Part 1 of Article 1186 of the Civil Code of Ukraine taking into account the
financial situation of the victim and the person who caused damage, the court
may decide on the compensation of its damage in part or in full. Pursuant to
Part 4 of Article 1193 of the Civil Code of Ukraine the court may reduce the
size of compensation of harm, caused to a natural person, depending on his
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financial situation. However, according to Part 2 of Article 24, the Constitu-
tion of Ukraine clearly states that there can be no privileges or restrictions
based on race, color, political, religious and other beliefs, sex, ethnic and
social origin, property status, place of residence, language or other signs.
Moreover, the civil law, unlike, for example, law on social security, doesn’t
have character of social protection and regulates the relations between legally
equal parties. So apparently it should also consider if we should form a system
of privileges, or apply the European principle of definition of what are not
privileges and restrictions.

Thus, according to Paragraph 1 of Part 1 of Article 92 of the Constitution,
exclusively the laws define rights and freedoms of man and citizen, guar-
antees of these rights and freedoms, main duties of citizen. However, this
approach does not account for the fact that these legal categories may be also
contained in the agreements as it is mentioned in Article 6 of the Civil Code
of Ukraine. Therefore, apparently, it should be now more accurately clarified
that rights and freedoms (obligations) can be provided to the person (relied
on) in accordance with laws or agreements.

The issues associated with the property also require certain adjustments.
Thus, under Article 13 of the Constitution of Ukraine the land, its subsoil,
air, water and other natural resources located within the territory of Ukraine,
natural resources of its continental shelf, the exclusive (maritime) economic
zone are the property of the Ukrainian people. Except the question that arises
about how can be realized a right of ownership to the atmospheric air (which
requires a corresponding adjustment of this article), we believe that the de-
sign of property rights of the Ukrainian people should be revised. The basis
for the future constitutional allocation should be laid on the separation of
ownership of state, communal (municipal) and private.!

Another issue that would fit into the overall palette is a question of study-
ing of foreign experience. Despite the fact that in Ukraine there are ongoing
work on the study and adaptation of national legislation to the legislation of
the European Union, at the same time, we should recognize the fact that today
a serious study of foreign experience of legal norms drafting and practice of
its application is practically not carried out. Our knowledge in this area is
largely limited to those truths which we received at lectures on international
law or from certain available (usually published on the Internet) sources. In

! By the way, experts in the sphere of commercial law already have some achievements in this
field (see.: KoHcTuTyIifiHi OCHOBU IPaBOBOTO 3abe3leUeHHA €KOHOMIKM YKpaiHu (Ipo0jeMu KOH-
CTUTYIifiHOI eKOHOMiKM) : 36. HayK. MaTepiamiB «Kpyryioro crouy» (M. Horenpk, 2 gun. 2010 p.)
/ HAH Vxkpaium, Ia-T ekoH.-nipaB. mocuaimx. [Ta iH.] ; [pegkos.: B. K. MamyrtoB (Bizm. pen.) ta
in.]. — Homenpbk : IOro-Bocrok, 2011. — 121 c.; Koucruryuiiini s3acazu ekoHoMiuHOI cucTeMu
Vkpainu : moHorpadia / B. A. Ycrumenko [Ta iH.] ; 3a pex. A-pa oopuzn. Hayk, npod. B. A. Ycru-
MeHKa ; Harm. akan. Hayk Ykpainu, [H-T ekoH.-npaB. gocaimx. — Iorensk : FOro-Bocrok, 2011. —
218 c., etc). At the same time, they essentially contradict civil law convictions, because they
propose to return «collective property», promote the dominance of public over private interests,
a return to the planned economy, the decrease in the value of the contract in economic relations
and the like. And so this should encourage us, civilists, to creation of an alternative research
project, and its settling.
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Ukraine, we don’t have translations not only of modern works of the world’s
leading lawyers, but even legal acts of foreign countries. Multiplying it all
on lack of jurisprudence translation professionals and dictionaries of quality,
we are practically in a state of «legal scientific vacuum», when we (with rare
exception) «do not read them» and «don’t publish our works at their place».
It seems such a condition is not satisfactory. So we should begin immediate
work on the translation of basic normative legal acts of the world, summariza-
tion and translation of modern works of foreign authors, exploring the latest
scientific researches that happen in the world. It is also important to raise the
level of knowledge of languages and computer literacy among experts in the
field of law. Earlier, in the pre-revolutionary period, every scientist or other
expert in the field of law knew necessarily 4—6 languages, but today these
professionals are rare.

Conclusions. Therefore, there is a difficult road before us. But the road
will strengthen only one who goes on it. Therefore, the formation of a system-
atic, logical and consistent legal policy should be a guideline, a road map that
will give us the ability to restart our legal system.
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JIO IINTAHHA ®OPMYBAHHS ITPABOBOI IIOJIITUKHA B CHEPI
IIPUBATHOTIO ITPABA

Pesrome

Y crarTi aBTOpP AOCIiMAMKYy€E IOHATTA IIPUBATHOIPABOBOI IOJNITUKW, BU3HAUAE IOTO
Ta OMMCYE MOTO OCHOBHI XapaKTepuCTHUKU i mpuHImnu. OcobauBa yBara IPUIIIAETHCI
AKOCTiI MPMBATHOIPABOBOI MOJITHMKM Ta Ii 1inaM B YKpaiHi. ABTOp IiHIIIOB BUCHOBKY
mpo BixcyTHicTh B YKpaiui uiTkoi nmpuBaTHONpaBoBoi nmositTuku. Hum 6yao mpoaHaaiso-
BaHO OCHOBHIi CKJamoBi mporecy ii ¢popmyBanuA. Hamani pekoMeHgarlii o0 BAIOCKOHA-
JIeHHA HOPMOTBOPYOCTi B IIi#i cdepi.

Kuarouosi croBa: mpaBoBa moJIiTHKa, IPUBATHOIIPABOBA MOJITUKA, 3aKOHOLaBYa pPO6O-
Ta, eKOHOMiKa 3aKOHY.
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K BOIIPOCY ®OPMUPOBAHUSA ITPABOBON IIOJIUTUKN B COEPE
YACTHOI'O ITPABA

Pesrome

B cratbe aBTOp HCCIEnyeT MOHATHE YAaCTHOIPABOBOM MOJMUTUKM, OIpPeJesseT ero u
OIMCHIBAET €r0 OCHOBHBIE XapaKTepPUCTUKU W mpuHIunbl. Ocoboe BHUMAHUE YIeIAETCA
KaueCcTBY UYaCTHOIIPABOBOI MOJUTUKU U €€ IeJu B YKpaumHe. ABTOD IPHUIIES K BBIBOJY
00 OTCYTCTBUU B YKpaWHe YeTKOH YaCTHOIPABOBOM HOIUTUKU. VIM OBLIN TPOAHATIU3U-
POBaHBI OCHOBHBIE COCTABJAIONIME IIpolecca ee hopMupoBaHuA. [[laHBI peKOMeHAaIuu 110
YAYUIIeHNI0O HOPMOTBOPUYECTBAa B 9TOU cdepe.

KaroueBsie ciaoBa: IIpaBoBad IIOJIMUTHUKA, YaCTHOIIPaABOBAdA IIOJIUTHUKA, 3aKOHOJATEJIb-
Haa pa6o'ra, 9KOHOMUKA 3aKOHA.
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THE ALTERNATIVE VIEW ON THE PROPRIETARY AND ITS OBJECTS
FROM THE STANDPOINT OF CIVIL LAW THEORY, LEGISLATION
AND PRACTICE

The paper deals with the modern concepts of property rights. It solves the
problem of determination content of property rights; proves that property
rights may be the objects of ownership. Inability of a traditional construction
of property to serve a real civil circulation is proved. The conclusion that in a
modern law order of Ukraine there are two types of the proprietary is made:
the real property right the object of which is property material benefit, and
not real property right the object of which is the property non-material ben-
efit. The problem of the maintenance of the proprietary which is offered to
be determined not by the list of powers, but by legal freedom of the owner is
solved. It is proved that the proprietary is an exclusive property right, and its
contents is elastic. Possibility of distribution of action of the proprietary to
property rights is substantiated.

Key words: ownership; objects of proprietary rights; property rights.

Problem statement. The common notion on the proprietary leads it to a
triad of the rights: possession, usage and disposition which can be applied
only to a thing — a corporal subject which is admitted as the only object of
the proprietary. In the domestic law this triad was offered by V. G. Kukolnik
and fixed in law on the initiative of M. M. Speransky who, however, still then
realized that this formula didn’t settle the maintenance of the proprietary [1,
p- 206—207]. Since then the proprietary is steadily treated as body of powers,
however, to identify with them the proprietary as S. I. Arkhipov notices,
means not to understand its essence; «any three or thirty three concrete pow-
ers can not replace the proprietary; it is impossible «to stick» the proprietary
of them..., whereas it is possible to withdraw tens and hundreds concrete
powers from the proprietary... and thus, it won’t be identical to their sum; a
secret of proprietary is not in number of its elements, but in a special quality
which distinguishes it from other powers» [2, p. 454].

The traditional interpretation of the proprietary doesn’t satisfy the re-
quirements of a civil circulation, competence of the owner with regard to
different objects, for example immovable and movable things, consuming and
non-consuming, it significantly differs depending on properties and the social
importance of the benefit. In reality the powers of the owner leave far beyond
the specified triad, and the list of objects of the proprietary can not be long
ago associated only with this thing.
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Analysis of recent researches and publications. Despite that traditional
views of the proprietary prevailed in science, the triad of the rights of the
owner as unique was struck to doubt by classics of civil law (G. F. Shershen-
evich, K. P. Pobedonostsev, U. S. Gambarov, K. D. Kavelin). In Soviet times
it was reinterpreted critically, in particular, by A. V. Venediktov, S. M. Bra-
tus, V. P. Gribanov. There were made offers to add the content of the pro-
prietary with the following powers: destruction of a thing, usage, manage-
ment; consumption, destruction, modification, improvement, sale, exercise,
transferability in rent or upon the security, etc. More fundamental change
of the concept of the proprietary was offered by U. G. Basin; he applied the
term «proprietary» in value of a generic term and allocated four types of the
proprietary due to criterion of the object: on things («own by things»); on
subject symbols of the property benefits; on current assets; incorporeal right
[3, p. 38—39].

Paper purpose. A uniform template establishment of owner’s competences
in a standard design or in theoretical model brings to «a legal blindness so
complicated legal phenomenon is treated according the schemes accepted for
pins and pencils» [2, p. 458]. In this connection there is a necessity to find out
a question of the content of the proprietary and special aspects of the objects
from a position of modern legal science and practice, as it is the purpose of
our work.

Paper main body. The concept of this scientist didn’t find support in sci-
ence; the concept of «owner» offered them as owner of immaterial property
was especially critically apprehended. O. S. Ioffe denied it as «the owner isn’t
a generic indicator of all types of property, therefore in this concept there is
neither general definition of proprietary, nor special character of those sepa-
rate types that the author tries to bring under it» [4, p. 460-462].

In return, on these remarks we will note that in the mentioned sense con-
cerning all objects it is necessary to consider the generic subject of civil law,
and about property — the owner. Existence of such generic terms (property,
owner) predetermines need in determination of patrimonial powers which we
suggest to consider competence of possession which would mark the full power
of the subject over rights of the object.

During the same period three theoretical models of the proprietary with
different «social cores» were allocated. In elementary model the fixing compo-
nent is such (norms about fixing of a proprietary to a person and reclamations
of a thing from others illicit possession); in model of the split proprietary — a
positioning component (norms which define the status of the owner and me-
diates a turn of objects of proprietary); in model with the separated manage-
ment — components of management and positioning [5, p. 148-157].

Such change of views on the property right and now causes solicitude
of some scientists. So, S. S. Alekseev pays attention to joint-stock property
where the shareholder is the owner of exclusively certain share of the society
capital, the rights on it lose the material nature and pass into the category
of the relative. The property «disappears in the original form», being poured
from material legal relationship in obligations, and loses value of the stabiliz-
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ing factor of all economy. The scientist sees the only direction of development
of the proprietary in ensuring harmony of the property material nature and
its advanced organizational and legal forms. A condition of that is firm and
indisputable recognition behind each fragment of social reality which applies
to be called as property, its inseparability from concrete material object. «No
matter in what image there is the property — the owner of securities, and
the shareholder, and the owner of a stock bond, they all have to continuously
remember that there are metallurgical complexes, other unique material, in-
tellectual, cultural wealth behind all this «paper» things» [6, p. 61-62, 207,
223-224].

But, defending the need to preserve the material aspect of property, the
author includes such elements to the objects of this right as: things, the
immaterial benefits (in particular, honor, dignity of the person), objective
results of authorship, invention, discoveries, means of an individualization,
documentary or in any other way designated signs (securities), including
«money carriers»; and also «property complexes as system which includes
besides property also the personnel (that predetermines inclusion to the main-
tenance of the property right and the right of management)» [6, p. 55—59]. It
is obvious that such list of proprietary objects isn’t compatible to the settled
triad of powers.

Failure of the traditional proprietary concept to serve requirements of a
civil circulation through the example of shares is also proved by I. V. Spasi-
bo-Fateeva according to whom, this concept answers the realities of the idea of
the owner as the person who has the right of «property ownership» which parts
both proprietary, and objects of incorporeal right [7, p. 32—35]. The same view
of the corporate property right is expressed by V. V. Galov and A. S. Zinchen-
ko: the object of the right of the participant is the exclusively cost value of
the production capital, therefore it can’t be the material; it is an absolute pro-
prietary right which is complicated by a non-property element — the right of
participation. Complexity of the property right in corporate bodies lies in fact,
that both participants and the organization, have the same cost of property
benefit as the object of rights. For participants of the body the object of rights
is settled by this, whereas the body has the right and for real object — prop-
erty in kind [8, p. 117]. Other functional aspect of the property relations from
a position of these scientists is connected with the fact, that the participants
have the rights and perform duties not for themselves but for the body and
from its name; and in their actions the proprietary interest of this body to the
production capital is exercised. This unique structure of property has no ana-
logs in the classical forms and demands the enshrinement in the law: partici-
pants have to be allocated with an absolute proprietary on authorized capital
and cost part of assets of the body [8, p. 118]. Such proprietary is exercised
directly and through organizationally administrative relations which develop
through implementation of the material proprietary by the body in the course
of use of the production capital (real estate).

Certainly, the relations of corporate property are extremely specific and
certify that the traditional proprietary needs revision. At the same time, in
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our opinion, in the nature of the corporate property relations we can find
elements of confidential property which allows using different options of le-
gal designs, for example such as providing appointment the founder as the
confidential owner. Such structure is suitable for explanation of the share-
holders’ not material absolute property rights and the material rights of the
joint-stock company.

Generalizing views on the property right, O. M. Solovjyov allocates three
approaches in science: 1) treating it as complete, fullest and unlimited mate-
rial authority; 2) the comminution of rights that allows to consider several
persons with different «pinches» of powers as owners of the same object at the
same time; 3) traditional interpretation of the proprietary as universal model
which includes a triad of rights which take out its contents. Considering the
second of the named approaches unacceptable, the scientist defines the propri-
etary as «the fullest and unlimited subjective material right, which is legally
provided to the owner possibility of exercising any action with the property
(in particular — on possession, usage and disposition) voluntarily and irre-
spective of other persons’ will, and the restriction of it is allowed and should
be provided only in cases, provided by the law» [9, p. 49-53].

Thus, having approached the main conclusion about narrowness of legal
interpretation of the proprietary through «possession, usage, disposition»,
the author, paying a tradition tribute, did not dare to reject these terms
while forming a definition. Whereas realities of legal life dictate this need,
as the existing relations of property leave far beyond such understanding of
this legal phenomenon and provide subjects with powers, which do not fall
within the standards of «possession and usage», but allocate owners with the
fullest power concerning objects of their rights. Therefore, it is necessary to
recognize that either in legal system there is some another right, near the
proprietary, similar behind completeness of the powers over object, or the pro-
prietary, which allocates the person with the highest power of rather property
object, goes beyond material legal relationship, that seems more logical. And
consequently, near the material property right there is not material property
right which extends on those components of property, which aren’t things.

In general the proprietary allocates the person with uncommon opportuni-
ties; it establishes total empery of the person over property object and is char-
acterized by inexhaustibility of owner’s powers. So, the proprietary should be
considered as an exclusive right of the person, exercised over property, which
he carries out on own discretion according to the law and the moral principles
of society.

Freedom of the subject to carry out within the law any actions, significant
from the legal point of view, concerning object of the right is embodied in the
proprietary. Therefore S. I. Arkhipov proves a conclusion that the proprietary
is a legal freedom of the owner, and not concerning a thing but in relation to
other subjects, the main power of the owner he considers as the right of the
person to act as the center of legal communication and individually legal reg-
ulation concerning a thing. The owner is «a decisive legal instance concerning
a thing in the relations with other persons; his will shouldn’t be defined by

96



ISSN 2304—-1587. Bichuk OHY im. I. I. Meunukosa. IIpasosnascmeo. 2015. T. 20. Bun. 1 (26 )

the law from the position of its direction, statement and achievement of the
objectives pursued by its interests; the law establishes only an external frame-
work of its implementation» [2, p. 453—454].

In that we can see exclusiveness of the proprietary which lies in that:
1) the proprietary is the fullest authority for property object; 2) this right
can belong only to the owner and cannot belong to other people at the same
time; 3) the proprietary authorizes the subject to create for himself any
powers within the law and the moral principles of society; 4) the owner is
able to create the new subjective rights with narrower contents concerning
the object and to allocate other subjects with them (the right of confidential
property, a right of usage); 5) the content of the proprietary can’t be defined
by establishment of the exhaustive list of powers of the subject, it is defined
by legal freedom of the owner. The proprietary according to its content is
elastic and that means its ability to expansion (narrowing): the content of
the proprietary is defined by legal freedom of the owner, types and volume
of owner’s powers depend on characteristics of object and specifics of legal
status (mode) of a legal entity.

Such understanding of the proprietary according to the content embrac-
es any powers and allows to include the various benefits in number of its
objects, but, in our opinion, attempts to extend its action to the sphere of
the non-property relations looks out not absolutely successful. For example,
V. V. Galov and S. A. Zinchenko allocate such types of «proprietary»: 1)
rights in rem, which objects are production products which get commercial
property form; 2) property and non-property rights — concerning objects of
the state and municipal ownership, which sphere of trading circulation de-
fines completely not material, combination of material and not material and
completely material principles of formation, implementation and termination
of the proprietary; 3) non-property rights, which exist and are carried out in
the sphere of the personal non-property benefits, and also physical and social
wellbeing of the person; not material proprietary and material proprietary
are defined in them [8, p. 28-29, 77-78]. Concerning such division, it should
be noted that allocation of group «non-property rights» seems not absolutely
logical, after all the name of specific concept completely coincides with the
name of the second subspecies — «non-property rights»; and the name of the
first subspecies indicates property nature of the right whereas the name of a
concept claims that there is a speech about the not material rights. Thus, in
both cases the principles of classification are broken.

Besides, these authors practically identify the proprietary with concept
of subjective civil law which isn’t true. We think that the system of objects
of the proprietary has to be limited by the property benefits. In the context
of a subject of our attention it is important which object of types of the pro-
prietary these authors consider as a property right? They define proprietary
as absolute property rights and think that this right as object of legal rela-
tionship is «the right for other rights». The content of such right («property
ownership») is expressed through commodity competence of that measure by
which this right is good [8, p. 37-39, 50].
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The criterion of a division of the «right in rem» and «property» rights allo-
cated the information carrier behind which each of these rights «is learned».
For the right in rem it is a thing, and for a proprietary of property it is a
document or other way of its fixing. These scientists represent the commodity
and property party of the proprietary content through the powers: possession
of the property benefit that is fixed on the information carrier; usage — in
the form of the account as an asset in economic activity of the subject; dispo-
sition that allows the person to alienate or to decide destiny of a proprietary
in a different way [8, p. 51]. In some way such image contradicts those state-
ments of these scientists, where they deny identity of the right in rem and
proprietary. Besides, the criterion of information reflection of a proprietary
in the document isn’t universal because there may also be subjective rights
which are not affirmed in the document. And the information carrier is neces-
sary for some types of «rights in rem», for example, in the form of the state
registration of the rights for real estate.

Mistake in the mentioned concept is also referencing proprietary as an
object to a type of the property right («an absolute property right»). Here
authors mix different levels of these rights: «the subjective proprietary» is
object of the property right whereas they consider it as a type of the last
one. In a design «the right for a proprietary» object is not the first right (as
V. V. Galov and S. A. Zinchenko wrote), but the second of these ones.

Thought that property rights can act as objects of the proprietary is ex-
pressed by many scientists, who explain it in that way: the law allocates prop-
erty rights with properties of a thing, therefore recognizes them as objects of
the proprietary (I. A. Gumarov [10, p. 80—84]); recognition as rights’ object
only the things is too narrow, because there also may be some rights for ac-
tions of other person (M. I. Braginsky [11, p. 124]); sale of property rights
is a type of purchase sale, therefore the general patrimonial sign of the last
one — meaning an object transmitted in property — is inherent to property
rights (D. V. Murzin [12, p. 98]); «coming off» the obligations basis, the
proprietary gains possibility of autonomous existence outside the primitive
obligation, but in connection with it there is «an obligations quasything»
(V. O. Lapach [13, p. 242—-243]); object of the proprietary is undoubtedly the
property right on a share in the authorized capital of the body (I. V. Spasi-
bo-Fateeva [14, p. 12], I. A. Spasibo [15, p. 10]), etc.

Arguments of the opponents are mainly reduced to the next statements:
it is possible to speak about the proprietary to property rights only condi-
tionally, in aspect of the instruction on their accessory to a certain person
(0. M. Lysenko [16, p. 78, 82]); the relevant provisions of the law are only
reception of legal equipment which allows to apply norms which regulate pur-
chase sale to commutative alienation of property rights (A. S. Yakovlev [18,
p. 122-124]). L. O. Chegovadze notes that if there is «a proprietary on a prop-
erty right», it is necessary to extend thing’s signs to the last one, but physical
transfer of rights is impracticable as they can be transferred only legally [19,
p. 371-372]. Apparently, such argument does not make the proprietary on
property rights impossible. Just as the subjective right is the phenomenon of
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the ideal world so it is natural that legal actions are necessary for its transfer-
ability; thus they can be followed by the actual actions (delivery of documents
which confirm existence of such right, and so forth). The question concerning
physical transfer of a thing also shouldn’t be considered unilaterally. After
all one of the means of transferring goods to the purchaser under the contract
is the delivery of the consignment or other title document (Par. 2 of Art. 334
of the Civil Code of Ukraine).

Denying possibility of existence of the proprietary on property rights,
E. O. Krasheninnikov notes that if the proprietary to the right of claim is
admitted then the debtor will be connected with the creditor by two legal re-
lationships and will have two mutually exclusive duties: relative — to make
a certain action, and absolute — to abstain from actions which would lead to
the termination of the claim right. Implementation of claim stops the rights
on it therefore violates the proprietary, and failure to meet requirement will
violate a liability law of the creditor. Besides, recognition of the proprietary
to the claim right will compel to consider retreat of the right as transferring
of the proprietary on it [20, p. 31-32, 35].

However, writing out a design of «mutually exclusive» duties of the cred-
itor, this scientist doesn’t take into account the fact that they exist at the
different levels of legal relationships, and the termination of the right of the
claim by performance doesn’t lead to destruction of the right as the debtor
provides to the creditor a certain benefit which becomes object of the right.
The author contradicts to himself, noting that «accessory of the claim right
to a certain person eliminates all others from intervention in its coherence
with the claim and in this sense it is absolute, and infringement of it allows
the creditor to apply the same means of protection which are used at viola-
tion of the absolute rights». Further he loosens his position stating that «it
is clear that transferring of the right means change of accessory of the right
without change of its contents» [20, p. 35—36]. So it means that in imagina-
tion of the author «a condition of accessory» has absolute character, in con-
trast to the proprietary, and «change of accessory» is treated as alienation
of the right.

In the question if property rights are objects of the property right, the po-
sition of the legislator is important. We will try to define it from the analysis
of standards of the Civil Code of Ukraine. So, Par.1 of Art. 316 of the code es-
tablishes that the proprietary is the right of the personality for a thing (prop-
erty). It is obvious that such specification is expedient only under a condition
if the term «property» in value of set of things and property rights is used.

And the construction «the right of the personality for a thing (property)»
allows both the right for any property object, and any right which can arise
depending on characteristics of the object. Therefore, we could note that uni-
versal approach which answers realities of life more than views of traditional
science is displayed in the law. If, in particular, there is not the situation of
Par.1 of Art. 317 according which the owner has the rights of possession,
usage and ordinances of the property which is possible only in reference to a
thing.
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It is necessary to keep in mind that the law recognizes property rights
as a subject of various contracts, and public practice testifies that property
rights are widely used in civil circulation. However, the law does not establish
separate rules of their address. As far as rules of the things address are es-
tablished in norms on separate types of contracts, the law extends them to all
property objects. From a position of legal equipment it is most convenient to
make it in the general norm which defines concept of property and proclaims
property rights the material rights and a non-consuming thing as it is made
in Art. 190 of the Civil Code.

Besides, the owner possesses the rights of possession, usage and ordinances
of the property (Par.1 of Art. 317 of the Civil Code of Ukraine) that he car-
ries out on his own discretion (Par.1. of Art. 319); the owner is able to make
any actions which don’t contradict the law (Par. 2 of Art. 319). The term
«property», but not «thing» is applied in provisions of Articles 329, 347, 349
(about the termination of the proprietary), 355, 369 and others (about the
general property) and so forth. Though some other norms give ground for a
conclusion that objects of the proprietary are only things: so it is referred to
a property apportionment from the general property in nature (Article 364,
366, 370, 371); about structure, quantity of property (Par. 3 of Art. 325);
about the contents (Art. 322), risk of casual destruction and casual damage
of property (Art. 323); about the transferability, delivery of property to the
purchaser and so forth. Along with it, in line with Par.1 of Art. 658 right of
sale of goods, by the general rule, belongs to the owner of goods; and property
rights can be a subject of sales (Par. 2 of Art. 656); therefore the seller of a
proprietary is the owner of this right.

And in some norms the proprietary on property rights is directly recog-
nized. It is sure, according to Art. 27 of the Law of Ukraine «About Pledge»
of October 2, 1992, pledge stores force if the property or property rights (a
pledge object) become the property of the person. The right of rent or use of
real estate which according the law on a mortgage is considered real estate
(Par. 7 of Art. 5) which belongs to a mortgagor on the proprietary. According
to P. 1 of Par. 2 of Art. 7 of the Law of Ukraine «About Mortgage Bonds»
of December 22, 2005, mortgage assets which are the right of the claim for
the liability of the debtor provided with a mortgage, belong to the issuer on
the proprietary. The Law of Ukraine «About Depository System of Ukraine»
of July 6, 2012 establishes in Par. 13 of Partl of Art. 1 that the rights for
securities are «the rights in rem for securities (the proprietary, others are
defined by the law as the material rights)». Besides the rights for a security
there are the rights in rem, and the rights behind a security are the rights
which arise from the obligation (Par. 13 of Part. 1 of Art. 1). Thus, we have
the proprietary to rights in personam in the law.

Synonymous position concerning existence of the proprietary on property
rights the Supreme Court of Ukraine pronounced in resolutions of September
4, 2013 in civil cases No. 6—72t «civil case» 13 and No. 6—51 «civil case» 13
concerning contest of legitimacy of transferability on the security of proper-
ty rights without consent of investors. The court notes that investors, who
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completely fulfilled the obligations under investment contracts, are the own-
ers of property rights on object of investment (construction) that is why the
conclusion of the contract of pledge without their consent contradicts the law.

It means that recognition of property rights of objects of the proprietary
has already taken place at the legislative and practical levels. There is only a
question if any property rights are objects of the proprietary? It seems that
objects of the proprietary have to be admitted as such an objectable proper-
ty rights which give opportunity to get in property the benefits (things or
money). These are property rights which are allocated with such attributes:
a) they are the part of property of the person as its elements, b) they provide
acquisition of real property (things, money) in property in the future (it is
practically «the potential real benefit»), ¢) concerning them the person (the
owner, a proprietor) is allocated with the property ordering independence —
has the absolute right to dispose them. Two groups of the rights belong to
them: 1) property rights on object-thing which will arise in the future (for
example, property rights on real estate which construction is incomplete,
property rights on object of investment); 2) property rights of the claim con-
cerning payment of money, transferability of other estate in property. Object
of the proprietary can be such property right which is in personam and in the
future it will be transformed to the real benefit (thing).

Limited material rights are not the objects of the property rights and the
precedents confirms this. So in Par. 33 of the Resolution of Plenum of the
Supreme Court of Ukraine No. 13 of October 24, 2008 «About Practice of
Consideration by Courts of Corporate Disputes» it is noted that the property
contribution of the participant to authorized (made) capital is the object of
the proprietary of society except for that cases when acts of acceptance and
transfer and the provision of constituent documents of society don’t provide
cautions that a contribution of the participant to authorized capital are prop-
erty rights, in particular, a right to use the property.

The impossibility of distribution of the mode of the proprietary to the lim-
ited material rights is connected with that that they are, firstly, indissoluble
with things which have other owner; secondly, they can’t be alienated without
consent of the owner as long as the right owner doesn’t have completeness of
the power; thirdly, these rights have attributes of the absolute rights there-
fore concerning them there can’t be a proprietary.

Conclusions. Summing up the results, it is expedient to note that achieve-
ments of the civil theory certify cardinal shifts in views on the concept of the
proprietary, moving from the leading place idea of this right as to an exhaus-
tive triad of powers of the owner concerning a thing. And the condition of the
legislation and right applicable practice gives the ground for a conclusion that
the proprietary in the modern world has been transformed according to sci-
entific and technical progress and development of the economic relations that
has led to formation of two types of the proprietary — in rem and not in rem.

The proprietary is the fullest authority of the personality for property; it
is absolute civil law, an exclusive property right and it is also elastic accord-
ing to the contents which is defined by legal freedom of the owner; types and
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volume of powers of the owner depend on features of object and specifics of
legal status (mode) of a legal entity. Property material benefits (right in rem)
and property non-material objects, in particular rights of the claim (right in
personam) can act as objects of the proprietary.
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Hamionansuuii negaroriunuii yuiBepcuret imeni M. II. Iparomanosa,
Kadeapa IUBiJILHOrO Ta TPYAOBOrO IIpaBa
Bya. IIuporosa, 9, Kuis, 01601, Ykpaiuna

AJIBTEPHATUBHU IIOTJISAA HA IIPABO BJIACHOCTI
TA MOT0 OB’EKTH ¥ CBITJII IIUBLJILHO-ITIPABOBOI TEOPII,
SAKOHOJABCTBA TA ITPAKTHRKN

Pesome
YV mpami posriasamaloTbes cydacHi ImuBisicTHMuHI KoHIemiii mpaBa BiacHocti. J[oBo-

OUTHCS HECIPOMOMKHICTH TPamUIIiMHOI KOHCTPYKIII BJACHOCTI 06GCJIyroByBaTU peasb-
HUN uBiIbHUNE 060poT. OOGI'PYHTOBYETHCA BUCHOBOK, IO y CYYaCHOMY ITPABOIOPSAAKY
Vxpainu QYHKI[IOHYIOTH JBa BUAM IIpaBa BJIACHOCTi: peyoBe IIPaBO BJIACHOCTi, 00’€KTOM
AKOTO € MaiHOBiI MarepiasbHi Osara, Ta HepedoBe IPaBO BJIACHOCTi, 00’€KTOM SAKOTO
€ MaiHOBi HemarepianbHi Osara. Bupimyerbca mnpobsema 3MmicTy mpaBa BJIACHOCTI,
AKUN 3allPpOIIOHOBAHO BUB3HAUATU HE IIEPEJiKOM IIOBHOBaKeHb, a IIPaBOBOIO CBOGOIOIO0
BJIacHUKA. J[[OBOOAUTHCA, IO IPABO BJIACHOCTI € BUKJIOUHUM MAaWHOBUM IIPABOM, a HOTO
3micT — emactTuyHUM. OGI'PYHTOBYETHCA MOYKJIMBICTDH MOIMUPEHHS Aii mpaBa BJIACHOCTI
Ha 00’€KTOo3maTHI MaifHOBI IpaBa.

KarouosBi croBa: mpaBo BJIACHOCTI, 00’€KTH IIpaBa BJIACHOCTI, MAiHOBI mpasa.
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C. U. Illumon

Hamuonansubiit negaroruueckuit yausepcuretr umenu M. II. [Iparomanosa,
Kadeapa rpasKJaHCKOr0 U TPYJOBOTO IpaBa

ya. ITuporosa, 9, Kues, 01601, Ykpauna

AJIBTEPHATUBHBIN B3TJISI] HA ITIPABO COBCTBEHHOCTHA
1 ET'0 OBBEKTHI B CBETE I'PAKIAHCKO-IIPABOBOI TEOPUH,
SAKOHOJATEJIBCTBA U ITPAKTURKHA

Pesrome

B pa6oTe paccMaTpuBaIOTCS COBPEMEHHbIE [IUBUJINCTUYECKNE KOHIIEIIIUN IIpaBa coo-
cTBeHHOCTHU. [J0Kas3bpIBaeTCA HECIIOCOOHOCTh TPALUIITMOHHON KOHCTPYKIIUY COOCTBEHHOCTH
00CIyKUBATh peajbHBIN I'paskIaHCKUii 000por. OOOCHOBBIBAETCS BBIBOJ O TOM, YTO B
COBPEMEHHOM IIPABOIOPSAAKE YKpPaWHbI (DYHKIIMOHUPYIOT JBa BHULA IpaBa COOCTBEHHO-
CTH: BEI[HOE IIPABO COOCTBEHHOCTU, O0'BEKTOM KOTODPOI'O BBICTYIAIOT NMYIIECTBEHHBIE
MaTepuaJbHbIe 6Jiara, ¥ HeBeIlHOe IPaBO COOCTBEHHOCTH, 00BEKTOM KOTOPOTO SIBJISIOT-
cs1 MMYIIeCTBEeHHBbIe HeMaTepuaibHble Osara. Perraercs mpo0sieMa COAepsKaHUsA IIpaBa
COOCTBEHHOCTH, KOTOPOE IIPeAJaraeTcsi OIpeNessiTh He 4Yepe3 IePeYeHb ITOJIHOMOYUI,
a uepes IIPaBOBYIO CBOOOALY coOCTBeHHWKA. [[OKa3bIBaeTcsA, UTO IIPABO COOCTBEHHOCTH
SIBJISIETCS WCKJIIOUUTEIbHBIM UMYII[ECTBEHHBIM IIPABOM, a €r0 COAEpPIKaHWe — 9JIacTUd-
HbIM. OOOCHOBBIBAETCS BO3MOMKHOCTH PACIPOCTPaHEHUA AefiCTBUSA MpaBa COOGCTBEHHOCTU
Ha 00BEKTOCIIOCOOHBIE MMYIIECTBEHHEIE IIPaBa.

KaroueBsie croBa: mpaBo COOCTBEHHOCTU, O0BEKTHI IIPaBa COOCTBEHHOCTH, MMYIIIECT-
BEHHBIE IIPABA.

104



ISSN 2304—-1587. Bichuk OHY im. I. I. Meunukosa. IIpasosnascmeo. 2015. T. 20. Bun. 1 (26 )

UDC 347.6

L. M. Zilkovska

PhD in Law, Associated Professor,

Deputy Dean for Studies of Faculty of Economics and Law
Odessa I. I. Mechnikov National University,

The Department of Civil Law Disciplines

Frantsuzskiy boulevard, 24/26, Odessa, 65028, Ukraine

CHILD-SUPPORT ALIMONY AS THE ISSUE OF LEGISLATION
AND PRACTICE

The article is devoted to issues about legislative regulation improvement
on support maintenance by the way of alimentation of children which were
adopted by other persons. There were made conclusions about the necessity of
legislative consideration the possibility of deprivation of parental rights of one
of the parent and adopter and alimony collection for child maintenance from
both of them.

Key words: alimony, child support, adoption, deprivation of parental rights.

Problem statement. The aim of any social, legal state is child welfare and
protection, first of all with the help of formation and improvement of legisla-
tion in mentioned sphere, and especially in the part concerning child support
maintenance by the means of alimentation.

Analysis of recent researches and publications. The investigation of prob-
lems regarding maintenance (alimony) of family members is widespread among
native scholars. These researches were performed by such scientists: Y. Cher-
voniy, I. Zhylinkova, Z. Romovska, L. Sapeyko, V. Croitor, Y. Novokhatska.
These and other authors also paid attention to the issues of adoption. Despite
the fact that the scientists’ interest to legal problems of alimentation is not
exhausted, many of these issues have not yet found its solution. Analysis of
the legislation on child support by parents and adopters has many defects in
the practice of its implementation. On-going nature of alimony relationship
determines the possibility of reiterated appeals to the court with the suit for
alimony, change of its size, terms of payments or exemption from them, as
well as for other items related to effectuation of right on alimony and execu-
tion the maintenance obligations.. That’s just the question of alimony «desti-
ny» levied on parents in case of adoption, deprivation of parental rights left
unattended legislator.

Paper purpose. Taking into account mentioned information, the issues
about discharge of obligations on child support maintenance by the means of
alimony payments for the child that has been adopted requires individual re-
search. The purpose of this article is to highlight some of the results of such
research.

Paper main body. Deprivation of parental rights as a specific and the
highest sanction of family legal liabilities is characterized by complete cessa-
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tion of legal relationship of the child with its parents and at the same time
preserving the obligation of child financial support. In case of deprivation of
parental rights, parents lose their hereditary right concerning the child, the
right to receive child support from child and other rights. However, the child
has certain rights, including the right to receive alimony, hereditary right,
proprietary right or the right to use habitable dwelling, etc.

Taking into account the fact that deprivation of parental rights does not
relieve parents from the obligation to support the child, along with depriva-
tion of parental rights, the court may, upon request of the applicant or upon
its own initiative, to decide the issue of levying maintenance for the child
(Section 2, Art. 166 of the Family Code of Ukraine).

Thus, the right to receive alimony from parents certainly kept in the case
of the child custody or care determination (Section 2, Art. 247 of the Family
Code of Ukraine), placing in health institution, educational or other child care
center, foster family (Par. 2, Art. 248, Par. 4, Art.256% of the Family Code of
Ukraine), to children’s community of domestic type (Par. 2567 of the Family
Code of Ukraine). And can be saved in case of child adoption. Considering
the 1st part of Art. 232 of the Family Code of Ukraine regulations of the de-
termination of this decision are left to the mind of the parent with whom the
child is stayed.

Moreover, according to Part 1 of Art. 1183 of the Civil Code of Ukraine
parents shall be obliged to indemnify for the damage inflicted by an infant in
respect of whom they are deprived of parenthood within three years after be-
ing deprived of parental rights, unless they prove this damage is not resulted
from their negligence of the parent obligations.

Thus, the obligations of a certain material support for a child, to which
parents deprived of parental rights also remains after this. The Family Code
of Ukraine establishes two alimony payment schemes by parents for child —
voluntary and compulsory. Each of these schemes also has a gradation ac-
cording to the factual circumstances of the relationship. Hereby in case of
termination of child support rights the form of maintenance — in cash and
(or) in kind — has an importance.

The difficulty of alimentary juridical relationships between parents and
children is repeatedly increasing when we have to deal with parental responsi-
bilities to provide maintenance for the child in case of adoption. But termina-
tion of alimony may occur in connection with adoption of child for the main-
tenance of which was collected child support since this indirectly mentioned in
Part 1 of art. 232 of the Family Code of Ukraine. Such legislative uncertainty
or diffidence causes a lot of judicial contest on alimony exemption of parent
for the child, which was adopted. And dispose of this question entrust with
the court.

According to Art. 207, 282 of the Family Code of Ukraine the adoption
shall be the acceptance by the adopter in his/her family of a person as his/
her daughter or son, such acceptance being effected based on the judicial de-
cision, but in the event that adoption by a national of Ukraine of a child who
is a national of Ukraine but resides outside the limits of Ukraine is made in
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a consular post or diplomatic mission of Ukraine. Thereby, adoption is the
adoption of an adoptive in their family the person, made by a court (legal act),
which resulted between the adopter and his relatives, on the one hand, and the
adopted and his descendants — on the other hand, appear the same rights and
liabilities as between parents and children, and relatives origin.

Part 1 of Art. 232 of the Family Code of Ukraine provides occurrence of
legal consequence for the adoption, namely — upon completion of an adop-
tion, personal and property rights and responsibilities cease to exist between
the parents and the adopted person, as well as between the latter and his/her
relatives by origin. If a child is adopted by only one person, these rights and
responsibilities may be retained upon the mother’s wish whenever the adopter
is a man, or upon the father’s wish whenever the adopter is a woman.

Analyses of the mentioned reduce to two conclusions. The first one —
the act of the law of adoption changes the subjective structure of parental
juridical relationship — parents of an adopted person cease to be subject to
parental rights and liabilities, and at the same time between the adopter and
the adoptive establish legal relations that exist between parents and children.
The second one — subjective structure can be not changed, but enlarged since
parental rights and liabilities concerning to the child will be performed by
both parents and adopters.

It should be borne in mind that in Art. 171 of the Family Code of Ukraine
it is provided in respective cases to due regard to the child’s views in deciding
matters related to his/her life and also remember about the demands of Part
2 of Art. 218 of the Family Code of Ukraine about the necessity to inform the
child on legal consequences of the adoption. Herewith, for the record of the
adoptive mother, father requires the consent of the child who has reached 7
years, except under Part 4 of Art. 218 of the Family Code of Ukraine, name-
ly — except if he/she lives in the adopters’ family and considers them as his/
her parents.

Thus, the need to inform the child about the legal consequences of adop-
tion should be subject to the regulations of Part 1 of Art. 218 of the Family
Code of Ukraine, which requires considering child’s consent to be adopted. A
child gives consent to the adoption in the form, which is consistent with his/
her age.

Other words, taking into consideration mentioned requirements to inform
the child, it should be informed about such a consequence as the preservation
or termination of the right to receive its alimony. We believe that in this case
the child should be informed that the realization of this right depends on the
will of parents, with whom she/he lives. Indeed, as noted above, the termina-
tion or abandonment of alimentation obligations depends exactly on the will
of one of the parents.

It should be noted that the adoption has resulted in more and inability res-
toration of parental rights if the child has been adopted and the adoption is
not canceled or revoked by the court (Par. 2, Art. 169 of the Family Code of
Ukraine). Imperative that the rules associated with the fact that «under the
law on adoption the consent of parents which are deprived of parental rights is
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not required and similar dispute could negatively affect the morale of the child
and the adopters and hampered in their rights and interests with regard to
legal effects of adoption (Art. 232 of the Family Code of Ukraine) [1, p. 499].

We believe that in the case of adoption of a child the rights on child sup-
port that is received from parents should be stopped.

Here are some arguments. First, according to Par.1, Art. 179 of the Family
Code of Ukraine alimony received for a child is the property of the name of
parent to whom they are paid, and should be used for the intended purpose.
That alimony is exclusively intended use. However, we know that there is no
mechanism to monitor the targeted use of alimony funds. Parents are not
required to restore the integrity of evidence concerning the implementation
of targeted spending in the interest of the child. However, today in Ukraine
has already formed a wealthy stratum of society and child support can greatly
exceed its expenditure needs and become an opportunity for abuse by unscru-
pulous parents.

Second, legislator left unattended the question of the termination of the
right to child support in connection with the acquisition of the right to real
estate, as foreseen in Art. 190 of the Family Code of Ukraine. We believe that
there should be at least some reservations about this in Part 1, Art. 232 of
the Family Code of Ukraine.

Third, actually the word «alimony» (from the Latin alimentum — food,
maintenance) means advances in the cases determined with the law by one
person on hold of other person who need financial assistance [2, p. 96]. Ob-
viously, the child needs financial aid in any case whether or not this help is
given by the parents, adopters or the state.

However, temporary assistance for the maintenance of the child by the
state, provided in Part 8 of Art. 181 of the Family Code of Ukraine which is
obtained without reasons, is the basis for the damages caused to the state, and
the invalidity of receipt of child support by a parent is not even mentioned.

Fourth, the question of deprivation of parental rights of adopter remains
uncertain in accordance with Art. 242 of the Family Code of Ukraine. The
procedure and grounds of deprivation of adopter, which was recorded as a
mother, father of adopted child, parental rights are the same as in the case of
birth parents’ deprivation of parental rights. Equally, there are consequences
of termination of parental rights.

Thus, there are situations where a parent receives child support from one
of parent and the adopter. This can be avoided by reviewing existing legisla-
tion regarding alimentation of adopted children.

For example, from Russian Federation laws, if one of the parents of the
adopted child, before delivery of a judgment about adoption in court order, he
according to Par. 2, Art. 120 of the Family Code of Russian Federation is ex-
empt from taxes. This question is managing by the court at the request of the
parent who must pay child’s maintenance, as became final court decision of
adoption, which is the absolute reason for termination of alimony payments.

However, the court decision of adoption does not relieve his father, which
was charged with alimony by the court decision, from its subsequent pay-
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ments, if the child is adopted by this parent in accordance with Par. 3 of Art.
137 the Family Code of Russian Federation were saved personal property and
non-property rights and responsibilities. In that case, all issues related to the
change in the amount of child’s maintenance, exemption from the payments,
should be considered by the court in accordance with the action proceeding at
the request of interested parties.

There is a duty to keep own child stops after adoption in the legislation
of Kazakhstan (Par. 2, Art. 69 of the Law of the Republic of Kazakhstan on
marriage and family)[3].

According to the law of France the duty to provide alimony is kept between
the adopted person and his father and mother. However, father and mother of
the adopted child must provide maintenance only when it can not get mainte-
nance from the adopter (Art. 367 of the Civil Code of France)[4, p.174].

With regard to international law, although Ukraine is not a party to most
conventions in the field of adoption, let’s turn to their standards. Thus, the
European Convention on the Adoption of Children of 1969 provides that from
establishing rights and obligations of the adoptive and adopted, lapse similar
rights and obligations that existed between the adopted and his father, moth-
er or other person or institution.

However, the law may allow that the spouse of the adopter retains his
rights and obligations in respect of the adopted person if the latter is his (her)
legitimate, illegitimate or adopted child.

In addition, the legislation may retain parents’ obligations to provide fi-
nancial assistance to the child, maintain, organize his life and provide a dow-
ry if the adopter does not fulfill any of these duties [5].

Article 26 of the Convention for the Protection of Children and Coopera-
tion in Respect of International Adoption of 1993 points that the recognition
of adoption includes recognition of termination of legal relationship between
the child and her mother and father, still exist if the adoption has the fol-
lowing effects in the contracting State in which it happened. If the adoption
results to the termination of the legal relationship between the child and
parents, once available, the child receives in the receiving state and any other
contracting state where the adoption is recognized, the same rights arising
from adoption, which took place in each such State [6].

Thus, the question of the conditions under which parents of adopted chil-
dren may require maintenance from the other parent who is deprived of pa-
rental rights, needs to be addressed.

The Family Code of Ukraine does not contain articles that would identify
all grounds for termination of alimony obligations to the child. The study of
its text enables identification of only a few reservations about the termina-
tion of maintenance obligations, which are: suspension of the right to child
support in connection with the acquisition of rights to real estate (house,
apartment, land, etc) (Art. 190) and termination of the maintenance of adult
daughter, son, who stopped education (Art. 199).

It is logical to predict that this is not all reasons that stop alimony rela-
tionship even without their legislative consolidation. For example, the termi-
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nation of maintenance obligations as liabilities are inextricably linked with
the personality of the payer and the recipient of maintenance is in connection
with the death of the person who receives child’s support, as well as those
entrusted with the duty to pay maintenance.

We believe that the Family Code of Ukraine should include such a ground
for termination of maintenance obligations as adoption. Such a rule requires
judicial practice.

Thus, the claims for exemption from payment of alimony, alimony cease
and exemption from debt for child support in connection with the adoption of
a child, the maintenance of which they are levied, are common in litigation.
Moreover, regardless of whether the adoption was carried out with parental
consent for adoption (Art. 217 of the Family Code of Ukraine) or without pa-
rental consent (Art. 217 of the Family Code of Ukraine).

Often parents who are charged by the alimony, in their objections to the
payment of maintenance complain that they were not informed about the
adoption. Note that the courts are not required to report on adoption parents
deprived of such children on parental rights.

Perhaps in that case if the parent has not been deprived of parental rights
has given consent to the adoption, at the same time the question of waiver of
obtaining maintenance must be resolved. This would, firstly, define the issue
of child maintenance between former spouses, secondly, courts would be freed
from unnecessary disputes, thirdly, would facilitate the registration of adop-
tion as an act of civil status.

If the parent is not deprived of parental rights, the record of the state
registration of birth and its origin remains.

At the same time, adopter has rights to be recorded as a mother, father
and child court satisfies the following statement of adopter in the decision
to adopt, if it is in the interest of the child (Art. 229 of the Family Code of
Ukraine). According to Part 7, Art. 255 of the Family Code of Ukraine to
amend the record of the birth of the adopted child or adult the copy of the
judgment shall be sent to the state civil registration at the place of decision,
in cases of adoption of children by foreigners — to the competent govern-
mental authority. In the case when the adoptive parent is recorded as the
child’s father, corresponding record of the father must be annulled by a court
respectively to Par. 1 of Part. 1, Art. 24 of the Law of Ukraine «On State
Registration of Civil Status».

Thus, if one parent is not deprived of parental rights and recorded as the
father of the child and the adoptive parent must be recorded as the child’s fa-
ther in accordance with the court decision, there is a conflict and a judgment
cannot be enforced by state civil registration.

Conclusions. To summarize, the following conclusion can be shown.

It is required the legislating of such a ground for termination of mainte-
nance obligations in respect of the child as its adoption if the court decides
to record adopter as a father’s, mother’s child. We consider it is necessary
to supplement the Family Code of Ukraine with separate article that would
identify all grounds for termination of maintenance obligations.
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Given the legislative strengthening of the right of the adopter to be record-
ed as a mother, father of a child, it is required to coordinate the regulation of
the state registration of such acts of civil status as state registration of birth
and parentage of the child.
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JI. M. 3inkoBchka

OpnecbKuil HalioHaabHU yHiBepcuTter imeni I. I. MeunukosBa,
Kadeapa IUBiJILHO-IIPABOBUX JUCIIUILIIH

dpannyspKuit 6yabsap, 24/26, Oneca, 65028, Ykpaina

AJIIMEHTH HA YTPUMAHHA JUTHUHU AR IIUTAHHA
SAKOHOJABCTBA I IIPAKTUKHN

Pesrome

CraTTsi IpUCBsAYEHA MUTAHHAM YJOCKOHAJIEHHS 3aKOHOJABYOTO DPEryJIIOBAHHS yTPU-
MaHHA [LJIAXOM aJiMeHTyBaHHA OaThbKaMM AiTel, AKi OyJau yCHHOBJIEHI iHIIMMU OCO-
bamu.

3a YMHHUM 3aKOHOJAaBCTBOM I1030aB/IeHHA 0aThbKiBCHbKUX IIPaB He 3BiJbHs€ 0ATHKiB
BiZ 000B’sIBKY IIOJO YTPUMAaHHSA AWUTUHU, a IPU YCUHOBJIEHHI OJHUM i3 MOAPYIKIKA ITU-
THUHU 1HIITOTO 3 HMOAPYKIKS BUPINIEHHS NUTAHHS PO IIOJAJbINEe YTPUMAHHS OTHUM i3
0aThKiB AUTUHU 3aJI€’KUTh BiJ Oa'KaHHS MaTepi, AKI0 YCHHOBJIIOBAUYEM € YOJIOBiK, abo
Bim OaskamHaA O0aTbKa, SKII0 YCUHOBJIIOBauUeM € ’KiHKa. Ile 3yMoOBIIIO€ 3HAUHY KiJIbKicTb
CYZOBUX CIIOPiB IIPO 3BiJIbHEHHS BiJ] CILJIATH AJiMEHTiB, IIPO HPUMNUHEHHS CTATHEHHS
aJiMeHTiB Ta 3BiJIbHEHHA BijJ cmiaTu 3a00pProBaHOCTi 3a ajdiMeHTaMu y 3B’SBKY 3 yCHU-
HOBJIEHHAM JUTWHU, HA YTPUMAHHS KOl BOHU CTATrYBaJIUCH.

Ha migcrasi amanmisy cymoBoi mMpaKTHKM, BiTUMSHAHOTO Ta 3apy0i’KHOTO 3aKOHOIAB-
CTBa B YACTHHI aJiMeHTyBaHHS 0aTbKaMU YCUHOBJIEHUX MiTeli, 3p00JE€HO BUCHOBKHU IIPO
HeoOXiHiCTh 3aKOHOAaBYOI'0 BpaXyBaHHA MOYKJIMBOCTI 11030aBIeHHA 6aThKiBCbKUX IIpaB
OHOTO 3 0ATHKiB i yCMHOBJIIOBAYA 1 CTATHEHHS aJiMEeHTiB HA yTPUMaHHA IUTUHU 3 000X.

Karouosi cioBa: ajgiMeHTH, yTPUMAaHHSA IUTUHU, YCUHOBJIEHHSA, YAOUYEPiHHA, 11030aB-
JleHHsA 0aThbKiBCHKUX IIpPaB.
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JI. M. 3uakoBckasa

Opecckuil HAITMOHANBHBIN yHUBepcuterT umenu . 1. MeunukoBa,
Kadeapa rpakIaHCKO-IIPABOBBIX AUCITUILINH

dpannysckuii 6yabBap, 24/26, Oxmecca, 65028, Ykpauna

AJUMEHTBI HA COOEP;KAHUE PEBEHKA KAR BOIIPOC
SAKOHOJATEJIBCTBA U ITPAKTURKHA

Pesrome

CraTbs MOCBSAIEHA BOIIPOCAM COBEPIIEHCTBOBAHUS 3aKOHOAATEJIHLHOI'O DPeryJmpoBa-
HUA CONEP:KAHUA MyTEM aJNMEHTUPOBAHUA POAUTENAMU HeTel, YChIHOBJIEHHBIX APYTU-
MU JUIAMHA.

Ilo peiicTByrOIEMY 3aKOHOAATENLCTBY JINIIIEHNE POAUTEILCKUX IIPAB HE OCBOOOKA-
eT poguTesiei or 00A3aHHOCTH OTHOCUTEJIHHO CONEPIKAaHNsA Pe0eHKa, a IIPU YChIHOBJIEHUN
OIHUM U3 CYIPYroB peGeHKa APYroro us CympyroB PeIlleHue BOIPoca O JaJIbHeMIeM co-
Iep;KaHUM OJHUM U3 POAUTESell peOeHKA 3aBUCUT OT IOYKEJAHWs MaTePU, eCJIU YCHIHO-
BUTEJIEM SBJISETCS MYIK, WJIN OT MOKEJaHUs OTIlA, €CJIN YCHIHOBUTEJIEM SIBJISIETCS JKEHa.
9TO BIEUET BHAUUTEJIHHOE KOJINUECTBO CYJe0HBIX CIIOPOB 00 OCBOOOKJEHUN OT BBHIILIATHL
aJMMEHTOB, O IPEKPAI[eHUN B3BLICKAHUS AJUMEHTOB M 00 OCBOOOXKAEHWU OT BBHIILIATHI
3a/I0JIKEHHOCTH TI0 aJIMMEHTAM B CBS3U C YCHIHOBJIEHWEM pe0eHKa, Ha COAepIyKaHue KO-
TOPOTO OHU B3BICKUBAJIVCH.

Ha ocHoBaHWUu aHajnmn3a CyneOHOM MPAKTUKM, OTEUECTBEHHOI'O U 3apy0esKHOTO 3aKO-
HOZATEeJIbCTBA B YaCTU AJHMMEHTHPOBAHUA POAUTEJAMHU YCBIHOBJIEHHBIX ,Z[eTeﬁ, caoeJyiaH
BBIBOJI O HEOOXOAMMOCTH 3aKOHOJATEIBHOTO y4YeTa BO3MOJKHOCTU JIUIIEHWUS DPOJUTEJH-
CKUX IIPaB OJHOTO M3 POAUTEJEN U YCHIHOBUTEJS W B3LICKAHUS AJMMEHTOB HA COAEpIKa-
HUe pebeHKa ¢ 060UX.

KaroueBsie croBa: aIuMeHTHI, comepxaHue pe6eHRa, VCBIHOBJIEHHE, yAOUEepeHue, JIn-
IIeHne POAUTEJIbCKUX IIPaB.
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THE GROUNDS FOR REVIEW OF JUDGMENTS ON CIVIL CASES
BY THE SUPREME COURT OF UKRAINE

The article is devoted to the questions of legal regulation of the grounds
for review of the judgments in civil cases by the Supreme Court of Ukraine,
whereas the analysis of the novels of civil procedure legislation of Ukraine
has been made, particularly the Law of Ukraine «On Ensuring of the Right
to a Fair Trial», relevant provisions of the Civil Procedure Code of Ukraine,
existent judicial practice on mentioned questions, and theoretical discussions
of scholars and leading specialists in the field of jurisprudence have been
studied.

Key words: judgment, grounds for review of judgments, Supreme Court of
Ukraine, civil cases, judicial practice.

Problem statement. According to article 355 of the Civil Procedure Code
of Ukraine (hereinafter — the CPC of Ukraine), with amendments to the CPC,
made by the Law of Ukraine «On Ensuring of the Right to a Fair Trial» of
12.02.2015 Ne 192-VIII, an application for review of judgments in civil cases
may be filed only on the following grounds: 1) unequal application of the same
provisions of substantive law by court (courts) of cassation, which resulted
in making of judgments different in content in similar legal relations; 2)
unequal application of the same provisions of procedural law by the court of
cassation — in appealing the judgment which prevents further proceedings in
case, or which was made with violation of rules on jurisdiction or with viola-
tion of competence of courts on civil cases; 3) when international judicial in-
stitution has established the violation of international obligations by Ukraine
in considering the case by court; 4) inconsistency of judgment of the court of
cassation with legal opinion on application of provisions of substantive law
in similar legal relations laid down in the resolution of the Supreme Court of
Ukraine.
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The most important and effective mechanism of influence of the Supreme
Court of Ukraine on judicial practice in civil proceedings is its realisation of
powers on review of judgments on the grounds of unequal application of the
same provision of substantive law in similar legal relations in the manner
prescribed by procedural law by the court (courts) of cassation.

The presence of unequal application of the same rule of substantive law
in similar legal relationships by the court (courts) of cassation can be proved
if: the court (courts) of cassation unequally applied the same provision of
substantive law in considering two or more cases; cases concern the disputes
arising from similar legal relations; there are judgments different on content
made by the court (courts) of cassation.

Due to the rather complicated hypothesis of legal provision the questions
raise in practice as to whether unequal application of provision of law also
involves the non-application of provision of law that was applicable in con-
tentious legal relations (as a result, whether the relations in such case will be
similar, which is a prerequisite for review).

Analysis of researches and publications. One should mention K. V. Gu-
sarov, O. S. Tkachuk, Y. Romaniuk, I. Beitsun among authors, who pays
attention to the issues of legal regulation of the grounds for review of the
judgments in civil cases by the Supreme Court of Ukraine.

Paper purpose. Thus, the paper purpose is to study questions of legal
regulation of the grounds for review of the judgments in civil cases by the
Supreme Court of Ukraine making the analysis of the novels of civil procedure
legislation of Ukraine.

Paper main body. The term «similarity of legal relations» has important
legal significance because, as we know, the operation of the provision of law,
which was applied by the court (or not applied by the court, but had to be
applied) influences the relations. It is known that the doctrine of theory of
state and law contains a separation of legal relations into sectorial, absolute,
incremental, general, and specific, etc. As to such legal term as «similar le-
gal relations», the specified term is not used in legal theory. In this regard,
the question arises as to compliance with legal technique in drafting the law,
which defines the basic methods and rules in formation of legal acts.

Apart from the abovementioned, there are also certain questions as to
the term «judgments different in content», particularly, whether it means
a reference to the provisions of procedural law governing the content of the
judgment of the court of cassation (articles 345, 346 of the CPC), or in fact
this term means only the difference in substantive law results of the court
proceedings, and this is what was meant by the legislator [1, p. 111].

Unequal application of the same provision of substantive law in similar
legal relations by the court (courts) indicates the incorrect application of this
provision at least in one case of such application, but previously not known in
what exactly. With that, the incorrect application of provision can exist as in
all cases, as in some of them.

The unequal application of the same provisions of substantive law consists,
in particular: in different interpretation of the content and essence of legal
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provisions by the courts, which led to different conclusions on existence or
absence of subjective rights and obligations of participants of corresponding
legal relations; in different application of rules of competition of legal provi-
sions in resolving collisions between them with regard to legal force of men-
tioned legal provisions, as well as their temporal, geographical and personal
scope, i.e. different non-application of law that had to be applied; in different
determination of the subject of regulation of legal provisions, particularly in
application of different legal provisions for regulation of the same legal rela-
tions, or the extension of operation of provision on certain legal relations in
one cases, and non-application of the same provision to analogous relations in
other cases, that is a different application of the law, which did not have to be
applied; in different application of the rules of analogy of law in similar legal
relations (Par.6 of the Resolution of Plenum of the High Specialised Court of
Ukraine for Civil and Criminal Cases of 30 September 2011 Ne 11 «On Judi-
cial Practice of Application of Articles 3563—-360 of the Civil Procedure Code
of Ukraine»).

Meanwhile, analysing the provision of Par. 2 of Art. 309 of the CPC,
according to which the provisions of substantive law are considered to be vi-
olated or incorrectly applied, if there was an application of law, which does
not apply to these legal relations, or there was no application of law, which
had to be applied, it can be argued that the non-application by court of the
provision of law that applies to relevant legal relations should be considered
as its improper application.

Judgments in similar legal relations are those where the cause of action,
the grounds for the claim, the content of claim and the factual circumstanc-
es established by the court are identical, as well as where there is the same
substantive law regulation of contentious legal relations. The content of legal
relations with aim to determine their similarity in various judgments of the
court (courts) of cassation is to be determined by the circumstances of each
case.

It is necessary to support the position of the judge from Ukraine of the
European Court on Human Rights G. Y. Yudkivska about the fact that the
role of the Supreme Court cannot be reduced only to the role of the court of
the third or fourth instance, access to which should get every citizen. The so-
ciety is not interested in the Supreme Court that accepts tens of thousands of
judgments a year, which are impossible to analyse in depth due to the lack of
time. The more such judgments, the easier is to get confused with them, and
the courts of lower instances cannot apply its recommendations, explanations,
and instructions. That is why the Supreme Court should be able to decide
which cases it can take for proceedings with regard to its leading role in legal
system and formation of legal culture [2, p. 18—-19].

Thus, in legal literature until recently there have been active debates as
to the need to expand the powers of the Supreme Court of Ukraine to review
judgments in civil cases, particularly giving the right to the Supreme Court of
Ukraine to review judgments on grounds of unequal application of provisions
of procedural law [3, p. 342].
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Often, the errors in applying the provisions of procedural laws by courts
lead to non-correct resolution of the case, which may not always be corrected
by the court of cassation. Entitlement of the Supreme Court of Ukraine in
accordance with the Law of Ukraine «On Ensuring the Right to a Fair Trial»
with the right of judicial review on the grounds of unequal application by the
court (courts) of cassation of the same provisions of procedural law provides
the Supreme Court of Ukraine with the opportunity to thoroughly check the
legality of judgments and ensure the unity of judicial practice not only in the
application of provisions of substantive law, but also of provisions of proce-
dural law.

The absence of the power of the Supreme Court of Ukraine to ensure the
uniform application of procedural law by the courts was an important aspect
of the problem of ensuring uniformity of judicial practice. Instead, most vi-
olations of the right to a fair trial (Article 6 of the European Convention on
Human Rights) concern the application of procedural rules. Furthermore, the
unity of judicial practice and, accordingly, the principle of legal certainty
must be provided both in the sphere of substantive law and equally in the
sphere of application of procedural rules.

Unfortunately, over extended periods the Supreme Court of Ukraine was
deprived of the right to review the judgments in case of unequal application
of the provisions of procedural law by courts of cassation, even if it was a part
of substantive law that led to a significant number of violations of the law
remained uncorrected. Thus, refusing the application for review of judgment
on the grounds of unequal application of the same provisions of substantive
law by the court of cassation, particularly Article 82 of the Law of Ukraine of
April 21, 1999 Ne 606-XIV «On Enforcement Proceedings», which has caused
the making of judgments different in content in similar legal relations, the
Supreme Court of Ukraine noted that «content-wise a specified provision is
procedural in nature, as it provides for procedure for appealing the judg-
ments, actions or inactions of officers of state executive service» [4].

In accordance with the practice of the Supreme Court of Ukraine the acts
of the court of cassation, which particularly concern the determination of
jurisdiction of court cases (i.e. on differentiation of civil and administrative
cases), can be defined as those that evidence the unequal application of the
provisions of procedural law by the court, and thus were not subject to review
by the Supreme Court of Ukraine [5].

In view of the above, Y. M. Romaniuk [6, p. 10] proposes to introduce
in Ukraine a so-called institute of prejudicial inquiry provided in certain
European states. Thus, in France the court that hears the case on the merits
may make an application on interpretation of the law to the highest judicial
authority if the relevant legal question is new, quite complex, and arises in
many cases [7, p. 30]. Legal opinions on the application of legal acts of the EU
under prejudicial inquiries by domestic courts are also rendered by the Court
of Justice of the European Union.

Introduction of the institute of prejudicial inquiry in Ukraine would pro-
vide the lower-level courts with opportunity to seek appropriate legal opin-
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ions from the Supreme Court of Ukraine in case if the uncertainty in the
application of the provision of law arises during court proceedings. It should
be noted that the present state of legislation contains numerous unclear and
contradictory provisions, and determines the thousands of analogous claims
in the courts. In this regard, with the assistance of the institute of prejudi-
cial inquiry it could be possible to resolve the issue of the application of the
relevant provisions at the level of the courts of first instance without waiting
until the case will get to the Supreme Court of Ukraine.

All of the above indicates the absolute reasonableness of amending the
Law of Ukraine «On Ensuring the Right to a Fair Trial» fixing there the pow-
ers of the Supreme Court of Ukraine on review of judgments on grounds of
unequal application of the same provisions of procedural law by the court of
cassation — at the appeal of the judgment, which prevents further proceed-
ings in case, or which was made in violation of the rules of jurisdiction or
rules on competence of the courts to consider civil cases.

Another ground for review of judgments by the Supreme Court of Ukraine
is the establishment of violation by Ukraine of its international obligations
in deciding court cases, established by international judicial institution,
whose jurisdiction is recognised by Ukraine. Typically, it is a decision against
Ukraine by the European Court of Human Rights (hereinafter — the ECHR).

The important and complex problem in matters of application of ECHR
practice by Ukrainian courts is relevant procedures and legal basis. The mech-
anism of this application consists of two methods: 1) direct application of the
practice of the ECHR, which is limited to the provisions of the Convention
and decisions of the ECHR on Ukraine; 2) use of legal positions of the ECHR
in judicial practice of Ukrainian courts.

The special role in this mechanism belongs to the Supreme Court of Ukraine,
which not only has to apply the practice of the ECHR (as the rest of the na-
tional courts), but also directly participates in the procedure of enforcement
of judgments of the ECHR [8, p. 5].

The judgment of the European Court of Human Rights takes on real mean-
ing for the person-applicant (recipient) only when the State-defendant, which
violated the rights and fundamental freedoms, implements the directions of
the ECHR, that is authorised state bodies make real actions to address those
violations, pointed out by the European Court of Human Rights in its judg-
ment. Different branches of state power may be involved in the process of
implementation of such judgments.

According to Par. 1 of Art. 46 of the European Convention on Human
Rights, the High Contracting Parties undertake to abide by final judgment
of the Court in any case, to which they are parties. The enforcement pro-
cedure for these decisions in Ukraine is determined by the Law of Ukraine
of 23.02.2006 Ne 3477-IV «On Execution of Judgments and Application of
Practice of the European Court of Human Rights». As was rightly pointed
out by G. Y. Yudkivska «the Supreme Court is entrusted with the greatest
responsibility — to be the guarantor of the rights and freedoms of a person.
The effectiveness of implementation of the Convention and of practice of the
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European Court of Human Rights into national practice will depend on what
the Supreme Court will signal to the courts of the first and second instances.

By changing the judgments of the lower courts, the Supreme Court not
only fixes the errors and restores justice in a particular case, but also sets
a precedent for future cases. The ECHR practice becomes a tool for uniform
interpretation of provisions of national legislation by supreme courts in the
light of the requirements of the Convention [2, p. 18].

Thus, the resolutions of the Supreme Court of Ukraine adopted on the re-
sults of review by the Supreme Court of Ukraine of judgments on the ground
of violation by Ukraine of its international obligations in deciding the case,
established by international judicial institution, whose jurisdiction is rec-
ognised by Ukraine, should be considered not only as the acts of individual
legal regulation, by which the Supreme Court of Ukraine restores the violated
right of applicant, but also, the Resolutions should be the acts of general im-
pact on judicial practice, by which the Supreme Court indicates how the rules
of the Convention shall apply to specific legal relations in view of the relevant
decision of the European Court of Human Rights.

It seems that the precedency of the judgments of the European Court of
Human Rights should not be seen only in terms of actually precedent char-
acter, that is, its qualification as precedents, but also in terms of general
binding character. Generally binding character is a more significant feature
of the European Court of Human Rights. For the practice of application of
the ECHR judgments, precisely this aspect is more important and reflects
the need for application of the ECHR judgments different in character. In
addition, there is an obvious fact that in the modern legal doctrine, which
reflects the actual state of legal practice in the states of Romano-Germanic
legal family, the concept of well-established judicial practice is quite common.
According to this concept, a number of judgments can be regarded as convinc-
ing proof of the correct interpretation of legal provision. A prerequisite of
mentioned is the systematic practical application of legal provisions, which
were formulated and used by the courts. This concept became a certain equiv-
alent to Anglo-Saxon doctrine of operation of case law in Romano-Germanic
legal family, and with the assistance of the mentioned concept the case law is
applied in European countries [9, p. 286].

Based on the above it can be argued that the review of judgments in civ-
il case on the ground of violation by Ukraine of its international obligations
in deciding the case, established by international judicial organisation, whose
jurisdiction is recognised by Ukraine, constitutes a realisation of the person’s
right to judicial protection of his rights and freedoms in civil proceedings,
which are enshrined in international instruments; is a special case of fulfilment
by Ukraine of its international obligations in the area of human rights and
fundamental freedoms; is a method of taking additional measures of individual
character to enforce the judgment of international judicial institution (recovery
as much as possible of the previous status, which the person had before viola-
tion of the Convention (restitutio in integrum), is a realisation by the Supreme
Court of Ukraine of function of directing Ukrainian judicial practice in matters
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of application of the provisions of the European Convention on Human Rights
and practice of the European Court of Human Rights when considering the cas-
es in civil proceedings, and is a means of bringing the judicial practice in civil
cases in line with international and European standards of justice.

The last ground for review of judgments by the Supreme Court of Ukraine
is the inconsistency of judgment of cassation court with legal opinion on ap-
plication of provisions of substantive law in the same legal relations set out
in the Resolution of the Supreme Court of Ukraine.

Even before the adoption of the Law of Ukraine «On Ensuring the Right
to a Fair Trial» Y. M. Romaniuk has expressed his concern that mandatory
character of the resolutions of the Supreme Court of Ukraine has a declara-
tive nature, since the inconsistency of judgment with legal opinion of the Su-
preme Court of Ukraine is not a ground for appeal. The author has proposed
to provide for the possibility to appeal the court decision on the ground of its
inconsistency with legal opinion of the Supreme Court of Ukraine. With that,
according to Y. M. Romaniuk, it had to be established that the right to ap-
peal might occur in cases where the decision was taken after the formulation
of the legal opinion of the Supreme Court of Ukraine, and also if the legal
opinion has been formulated immediately after judgment was made. For this,
as pointed out by Y. M. Romaniuk, it is considered appropriate to add such
ground to the list of grounds for review of judgments under the new circum-
stances [10, p. 9].

Conclusions. According to Par.4 of Art. 355 of the CPC the inconsistency
of judgment of court of cassation with legal opinion on application of provi-
sions of substantive law in the same legal relations set out in the resolution of
the Supreme Court of Ukraine is currently defined as a separate independent
ground for review of judgment by the Supreme Court of Ukraine.
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IncturyTt 3akoHomaBcTBa BepxoBHoi Pagu Ykpaiuu,
VkpalHChbKa IIKOJa 3aKOHOTBOPUYOCTI
HecropiBcskuii mposyJiok, 4, Kuis 04053, Ykpaina

IIIOCTABU IIEPEIJIAAY PINIEHD 3 IUBIJIbHUX CITPAB
BEPXOBHHUM CYJIOM YKPAIHHI

Pesome
CraTTsa npucBAYeHa MUTAHHAM IIPABOBOIO PEryJIIOBAHHSA ITiICTAB IJIA IEPerjadany pi-

meHb 3 MUBiNbHUX cupaB BepxoBuum Cymom YKpaiHu, B 3B’A3KY 3 UMM BIiliICHIOETH-
csA aHaJli3 HOBEJ IIUBiJIbHO-IIPOIECYaJILHOTO 3aKOHOJABCTBA YKpaiHM, 30KpemMa 3aKOHY
Vxpaiau «IIpo 3abesmneuyeHHs mpaBa Ha CIPaBEeAJUBUII CYH», BiAIOBIAHUX ITOJIOKEHb
ITuBinpHOTO MIPOIIECYATBLHOTO KOJEKCY YKpaiHu, icHyouoi 3 3a3HAUEHUX IUTaHb CYZOBOL
OPaKTUKKU Ta TEOPEeTUYHOI AuCKycii HayKOBI[iB Ta NMpoBigHMX (axiBIiB B rasysi opu-
CIpYAeHIii.

Kiarouosi cioBa: pimenns cyay, mijgcraBu rneperasany pimenb, Bepxosuuit Cyn Ykpa-

iHM, IIUBLIBHI cOpaBu, CyJ0Ba MPaKTUKA.
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P. H. MunueHKO

HMucturyr 3akoHomarenbcTBa BepxoBHoit Pagbl YKpauHbI,
VKpauHCcKas IIKOJa 3aKOHOTBOPUYECTBA

HecropoBckuii nep., 4, Kues, 04053, Ykpauna

OCHOBAHUA JJId IEPECMOTPA PEIIEHUN 110 TPAKIAHCKUM
JEJAM BEPXOBHBIM CYJOM YKPANHDBI

Pesrome

CraTha mOCBAINlEHA BOIIPOCAM IIPABOBOTO PETYJIUPOBAHUA OCHOBAHUM [JIA IIEPECMO-
Tpa pelleHuil Mo rpakJaHCKuUM neaaM BepxoBHbiM CymoM YKpawHBI, B CBSISU C UYeM
OCYIIIECTBJIAETCA aHAJNM3 IOJIOMKEHUH T'PaKIaHCKO-IPOIECCYaTIbHOTO 3aKOHOJATEILCTBA
VKpauHbl, B 4aCTHOCTH 3aKoHa YKpaumHbl «O0 obeclieueHWU IIpaBa HA CIIPaBEIJIUBBINA
CyZI», COOTBETCTBYIOIIUX cTaTeidl I'pakIaHCKOTO IIPOIECCYaJbHOTO KOJAeKca YKpauHBbI,
CYIIIEeCTBYIOIIEH 0 JaHHBIM BOIIPOCAM CyAe0HOUN MPaKTUKU U TEOPETUYECKOH NMCKYCCUU
VUEeHBIX W BeIYIIUX CHEIIUAJNCTOB B c)epe IOPUCIPYIEHIINH.

KaroueBbie ciroBa: pellleHHs CyLa, OCHOBAHUSA II€PeCMOTpa pelleHuil, BepXoBHBIHN
Cyn YKpauubl, rpaskJaHCKUe AeJa, cyaeOHas IpaKTuKa.
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LEGAL REGULATION OF THE PROSECUTOR’S PARTICIPATION
IN CIVIL PROCEEDINGS THROUGH THE PRISM

OF THE CONSTITUTIONAL FUNCTIONS OF THE UKRAINIAN
PROCURACY

The Article is devoted to legislative developments in the legal regulation
of the prosecutor’s participation in Ukrainian civil proceedings, as well as the
implementation of the legal analysis of compliance of the prosecutor’s partic-
ipation in civil proceedings to the powers and functions implemented by the
new Law of Ukraine «About the Procuracy», identifying problem areas and
developing proposals for their solution.

Key words: prosecutor, procuracy’s functions, prosecutor’s participation
in civil proceedings, representation of citizens’ or the state interests in court,
legal regulation.

Problem statement. The legal nature of the Prosecutor’s participation in
civil proceedings in the framework of the existing institutions of civil law
and civil procedure is currently the subject of discussion. Adopted by the
Supreme Council of Ukraine the new Law of Ukraine «About the Procuracy»
[1] provides significant changes in the powers of the Ukrainian procuracy to
fulfil its functions and makes changes to several legislative acts of Ukraine
in order to bring them in line with the new functional model of the procuracy
of Ukraine. Among them there are acts, containing the legal regulation of
prosecutor’s participation in Ukrainian civil proceedings. However, the legal
analysis of these instruments raises a number of questions about the accor-
dance of legal regulation of the prosecutor’s participation in civil proceedings
with its powers, implemented by the new law, so this requires more research.

Analysis of recent researches and publications. Problematic issue relat-
ed to the processes of procuracy reforming is studied in the works of many
scholars, including: E. M. Blazevski, Yu. M. Groshevoi, L. M. Davydenko,
V. V. Dolezhan, P. M. Karkach, I. M. Koziakov, M. V. Kosuta, O. M. Litvak,
I. E. Marochkin, M. I. Mychko, V. T. Nor, G. P. Sereda, V. V. Sukhonos,
0. M. Tolochko, V. V. Shuba, P. V. Shumsky, M. K. Yakimchuk and others.
A significant contribution to the development of theoretical and practical
provisions for the prosecutor’s participation in civil proceedings is made in
the works of such scholars as: S. S. Bychkova, K. V. Gusarov, T. O. Dunas,
M. V. Rudenko, S. Ya. Fursa, M. Y. Shtefan and others.

These works formed a significant scientific research base of the prosecutor’s
participation in civil proceedings; however, they were conducted through the
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prism of the legal analysis of contemporary legal regulation of these relations.
At the same time the legislative changes of the Ukrainian procuracy’s activity
legal regulation regarding the implementation of its constitutional functions
and the resulted changes of the legal regulation of prosecutor’s participation
in civil proceedings require additional research and scientific understanding,
as well as ongoing discussions regarding their validity and effectiveness.

Paper purpose. The aim of this Article is to highlight legislative develop-
ments in the legal regulation of the prosecutor’s participation in Ukrainian
civil proceedings, as well as analyzing the accordance of the legal regulation
of the prosecutor’s participation in civil proceedings with its powers imple-
mented by the new law functions, identifying problem areas and developing
proposals for their solution.

Paper main body. The prosecutor’s participation in civil proceedings with
the purpose of representing the interests of a citizen or the state in court is
normatively regulated by Article 45 of the Civil Procedure Code of Ukraine
(hereinafter — the CPC) [2], which regulates relations in the civil process par-
ticipation of bodies and people, that were afforded the right to defend rights,
freedoms and interests of others by law. According to Part 2 of this article
for the purpose of representing the interests of citizens or the state in court,
the prosecutor within the powers defined by law, goes to court with a claim
(statement), participates in the proceedings on his claims, and may on their
own initiative join a suit, that has been opened on the claim of other persons
at any stage of its consideration, takes the appeal, appeal statement of judicial
review by the Supreme Court of Ukraine on the revision of judicial decisions
on newly discovered facts.

It should be noted, that this revision of this article is a fairly new. Because,
before the amendment of the Ukrainian law of 20 December 2011 Ne 4176-VI
«About Amendments to Some Laws of Ukraine Regarding Improvement the
Order of Justice» [3] (became res judicata on 15 January 2012), the prosecu-
tor was a part of a general list of bodies and persons specified in Part 1 of
Article 45 of the CPC of Ukraine that in cases, specified by law, can apply
to court with claims about protection of the rights, freedoms and interests
of other persons or state or public interests and to participate in these cases.

In this regard, the question arises about the reason of such changes in
Part 1 of Article 45 of the CPC of Ukraine concerning the definition of the
prosecutor’s place in the system of bodies and people, that were afforded the
right to defend rights, freedoms and interests of others by law. Doctrines
are attempting to explain these changes in legislation. These attempts, in
particular, are reduced to the fact that the prosecutor is a special party in
a civil process, and his involvement in civil proceedings due to the need of
performing the function of representing the interests of a citizen or the state
in court in cases determined by law. So, the function of representation of
these interests in court is for prosecutors constitutional. In contrast, the
interest of other state authorities (rather executive), local governments that
were previously listed along with the prosecutor in Part 1 of Article 45 of the
CPC of Ukraine, the civil process is very different. This interest is mainly
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departmental in nature: they participate in cases by virtue of their official
authority; may be joined by a court to participate in the case for presentation
of findings on the performance of its powers (Part 3 of Article 45 of the CPC
of Ukraine) [4, p. 24].

In such circumstances, the question about the validity of such legislative
decisions remains open, taking into account the above features defining the
functions of the procuracy in the judicial process unlike other public bodies.
So, scientists claim that, as the function of the procuracy is determined at
the constitutional level, appeals of the prosecutor to the court and participa-
tion in court proceedings should be regulated separately from other persons.
Because prosecutor’s participation in a civil trial is possible according to the
general rule that in cases prescribed by law the court can contact the author-
ities and officials who are afforded to protect the rights, freedoms and inter-
ests of other persons or state or public interests by law (Section 2 of Article 3
of the CPC of Ukraine) [5, p. 82-3].

S. Bychkova on this occasion noted, that the legislature in Section 2 of
Article 45 of the CPC of Ukraine for designation of specified forms of prose-
cutor’s participation in civil proceedings is not correct to use the term «rep-
resentation», as the prosecutor in any case does not become a procedural
representative, including legal. In this regard, in her opinion, it is necessary
to separate a prosecutor’s participation in the case as officially acting in de-
fense of rights, freedoms and interests of another person or state or public
interests, and legal representation. Subject as aforesaid, the author proposes
to designate corresponding functions of the procuracy and to use an alterna-
tive name — «participation of the prosecutor in court in order to protect the
interests of citizens or the state», and to amend Part 2 of Article 45 of the
CPC of Ukraine, as well as the relevant articles of the Law of Ukraine «About
Procuracy» [6, p. 104-105]. We believe that this proposal is premature, at
least before the revision of the Constitution of Ukraine [7] with regard to the
regulation of the prosecutors’ functions outside the criminal justice system.

Legal regulation of prosecutor’s representation of citizens’ or the state’s
interests in court was enshrined in the new law, which fundamentally chang-
es the procuracy’s representation of the interests of the citizen or the state
in court, including, in civil proceedings, due to bringing the legislation of
Ukraine in line with European standards of the prosecutor’s activities outside
the sphere of criminal justice.

Legal analysis of the new law allows us to claim that the constitutional
function of the procuracy’s representation of interests of a citizen or the state
in court in cases is determined in Paragraph 2 of Part 1 of Article 2 of the
new law and defined as representation of interests of citizens or the state in
court in cases determined by this law. It is seen that under this formulation,
the legislator has in mind the cases provided by the new law, and the manner
of representation is determined by the norms of the procedural law taking
into account Part 7 of Article 24 of the new law (determines the character-
istics of the individual forms of representation of interests of citizens or the
state in court), according to which the powers of prosecutors, provided by
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this article shall be exercised exclusively on the grounds and within the limits
established by the procedural legislation.

So, according to the amendments made by the new law, Part 2 of Article 45
of the CPC of Ukraine, the second sentence of the first paragraph, according
to which the prosecutor must provide the court with documents proving the
inability of a citizen to represent their interests independently, was excluded
as the third paragraph was added to that part of article and it is said there,
that the prosecutor applies to the court for representation of interests of
citizens or the state in court (regardless of the form in which the representa-
tion) must justify the existence of grounds for making such representations
specified in the Article 23'of the Law of Ukraine «About Procuracy». For rep-
resentation of interests of citizens in court, the prosecutor must also provide
proof of age failure, incapacity or limited capacity of the relevant citizen and
written consent of the legal representative or the authority, which the law
afforded the right to defend rights, freedoms and interests of such person,
and also to represent this person. The failure of the prosecutor to provide re-
quested proofs to the court for substantiating the grounds for representation
of citizens’ or the state’s interests in court may cause consequences enshrined
in the Article 121 of the CPC (the abandonment of the claim without move-
ment, the return of the claim).

Under the new law, the prosecutor carries out representation of interests
of the citizen in court (the citizen of Ukraine, foreigner or stateless person)
if such person is not able to protect their violated or disputed rights or im-
plement procedural powers through the failure of age, incapacity or limited
capacity, and legal representatives or authorities afforded the right to defend
rights, freedoms and interests of such person by law do not perform or im-
properly perform its protection.

In court Prosecutor provides representation of legal interests of the state
in case of a breach or threatened breach of the interests of the state, if the
protection of these interests is not performed or is improperly performed by
a public authority, local government body or other entity of authority, whose
terms of reference cover the appropriate authority and in the absence of such
a body.

However, it is not permitted for the prosecutor to represent in court the in-
terests of the state represented by public companies, as well as in cases related
to the electoral process, referendums, the activity of the Supreme Council of
Ukraine, President of Ukraine, the creation and operation of mass media, po-
litical parties, religious organizations, organizations engaged in professional
self-government, and other public associations. Representation in court the
interests of the state represented by the Cabinet of Ministers of Ukraine and
the National Bank of Ukraine may be carried out by the General Prosecutor’s
office of Ukraine or regional Prosecutor’s office only by written instruction

1 Although the text of the law contains a technical error and mentions the Article 23 instead
of the Article 25, which had that number in the draft law, but from the contents it is seen that
we are talking about Article 23.
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or order of the General Prosecutor of Ukraine or his first deputy or deputy in
accordance with the competence.

Section 6 of Article 23 of the new law defined the rights of the prosecutor
while representing interests of citizens or the state in court that he exercises
in the manner prescribed by the procedural law and the law regulating en-
forcement proceedings. These rights include: the right to appeal to court with
the claim (statement presentation); the right to join the case on the claim (re-
quest, view) of another person, at any stage of the proceedings; the right to
initiate the revision of judgments, including in a case brought under the claim
(statement, representation) of any other person; the right to participate in the
trial; the right to file a civil claim during criminal proceedings in the cases
and manner defined in the criminal procedure law; the right to participate
in enforcement proceedings in the execution of the judgments in the case, in
which prosecutor was representing the citizen or the state in court; with the
permission of the court — the right to read the case materials in the court and
the materials of enforcement proceedings, to make excerpts, get free copies of
the documents, appeared in the case or enforcement proceedings. Rights of the
prosecutor in civil proceedings, which he is exercising within the powers de-
fined by law, are enshrined in the Part 2 of Article 45 of the CPC of Ukraine.

Legal analysis of the provisions of the new legislation allows us to claim
that presenting the claim (statement) in the manner enshrined in the Article
45 of the CPC, the prosecutor among other demands from the content of these
legal documents should require the demand of the prosecutor to the court for
confirmation of the ground for representation. In addition to this, the prose-
cutor must provide the court with written consent of the legal representative
or the authority, which the law afforded the right to defend rights, freedoms
and interests of the person concerned, to represent this person.

During the representation of interests of citizens or the state in court,
the prosecutor is entitled in the manner prescribed by the procedural law, to
join the case brought under the claim (statement, representation) of another
person, at any stage of the proceedings. However, you should pay attention
to the content of the Part 2 of the Article 45 of the CPC of Ukraine, which
specifies that the prosecutor may join the case that has been opened on the
claim of other people at any stage of its consideration on his own initiative.
Analyzing these powers, it should be noted that the provisions of the new law
about accession of the prosecutor to the case at any stage of the proceedings is
not consistent with the norms of procedural law (Par. 1 and Part 2 of Article
45 of the CPC of Ukraine), which establishes the right of a prosecutor to join
the case at any stage of its consideration. On this occasion, scientists have
noted that the entry of the prosecutor in the proceedings at any stage of its
consideration does not mean it is right, for example, to join the case, which
is considered, at the stage of judicial debate [4, p. 27; 8, p. 73]. According to
T. A. Dunas and M. V. Rudenko, stages (phases) of consideration of the case
should be considered as: proceedings in the court of first instance; appeals;
appeal proceedings; proceedings in the Supreme Court of Ukraine; the pro-
ceeding on newly discovered facts; executive production [4, p. 27].
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The prosecutor has the right to initiate a review of judicial decisions, in-
cluding cases brought under the claim (statement, representation) of another
person. Thus, by filing a complaint or an application for review of a judicial
decision in a case in which the prosecutor did not participate, he thereby joins
this case. The possibility of the prosecutor to join the case by the initiation of
the review of judicial decisions is also provided by the Part 2 of the Article
45 of the CPC of Ukraine.

One of the representation forms of citizens’ or the state’s interests in court
is participation in court cases. However, participation in court cases means
not only participation in the trial, but also exercising prosecutors’ powers,
enshrined by the relevant procedural legislation. Thus, according to Part 2 of
the Article 281 of the CPC of Ukraine the case statement on the provision of
mental health care, compulsory or discontinuing the provision of outpatient
psychiatric care, hospitalization forcibly is considered with obligatory partic-
ipation of the prosecutor.

It should be noted that the new law defined a new concept of public procura-
cy outside the criminal justice system, which sets the powers of the procuracy
to implement the functions of a representative office of interests of a citizen
or the state in court in cases determined by law. To support this concept in
Paragraph 5 of Section XII «Final Provisions» of the new law legislator made
several changes in legislative acts of Ukraine in order to bring them into line
with it. At the same time, the legislator made no changes to the provisions
of Section 6 of Article 22 of the Law of Ukraine «On Psychiatric Care» [9],
which enshrine that court cases on the provision of psychiatric care in forci-
bly dealt should be considered with obligatory participation of the prosecutor,
clearly defining that the participation of the prosecutor in such cases is oblig-
atory due to the exercising of the function of supervision of observance of
laws during the execution of judicial decisions in criminal cases, as well as the
application of other coercive measures related to the restriction of personal
freedom of citizens. This conclusion can be reached by analyzing the changes
made by the law to the Article 31 of this law, according to which the super-
vision of observance of laws in the provision of psychiatric care is exercised
by the prosecutor through the exercising of powers for the execution of the
constitutional functions of the procuracy of Ukraine, that is mentioned above.

According to Part 3 of Article 2 of the new law the procuracy cannot be
assigned functions that are not provided by the Constitution of Ukraine. This
raises the question of the legal nature of powers of the prosecutor in civil
proceedings (in the context of the constitutional functions of the procuracy
of Ukraine) to file a claim in court about annulment, if it is required the
protection of rights and interests of the child, of the person declared legally
incapable or of the person whose capacity is limited (Article 42 of the Family
Code of Ukraine (the Civil Code of Ukraine) [10]; to appeal to the court with
the claim about deprivation of the parental rights (Article 165 of the Family
Code of Ukraine); to file a claim in court about deprivation of one or both
parents parental rights or for the removal of the child from the mother and
father without deprivation of parental rights (Article 170 of the Family Code
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of Ukraine); to go to court with the claim about cancellation of adoption or
annulment next to parents, adoptive parents, guardians, trustees, bodies of
guardianship and guardianship, as well as an adopted child, under the age of
fourteen years (Article 240 of the Civil Code of Ukraine).

The Law of Ukraine «About Procuracy» dated November 5, 1991 [11]
among the powers of the prosecutor in exercising of prosecutorial supervision
over observance and application of laws entitled the right of prosecutor to
take legal recourse in cases afforded by law (Paragraph 3 of Part 3 of Article
20 of this law). According to the provisions of the new law, legal regulation
of the right of a prosecutor to appeal to the court appears within the powers
of the prosecutor in exercising his functions. In our opinion, with coming
into legal force the new law, the norms of the family code of Ukraine, which
provide the right to the prosecutor to appeal to the court in these categories of
civil cases, should be practically applied concerning certain provisions regard-
ing the representation of the interests of such categories of people, provided
by the provisions of the new law, for example previous obligatory going to
court, notification of the citizen and his legal representative or the authority
and compulsory proving grounds for representation by the court and others.

In addition, according to the Law of Ukraine «On Amendments to Some
Legislative Acts of Ukraine on Ensuring the Activities of the National Anti-
corruption Bureau of Ukraine and the National Agency for Prevention of Cor-
ruption» [12] Section III of the CPC is amended by Chapter 9, which regulates
particular adversary proceedings on the recognition of unjustified assets and
their recovery. In accordance with the provisions of this chapter, a claim of
unjustified assets and their vindication is filed in the interests of the state
by the prosecutor during the whole statute of limitations from the date the
judgment of conviction against a person authorized to perform the functions
of a state or local government came into force.

Therefore, the question arises whether the provisions of Chapter 9 of Sec-
tion III of the CPC should be implemented in regard to the changes made by
the new law in Part 2 of Article 45 of the CPC of Ukraine, concerning the
obligation of the prosecutor, who applies to a court for the purpose of repre-
senting the state in court (regardless of the form in which the representation)
to justify the existence of grounds for the exercising such representation,
provided by the Part 3 of the Article 23 of the new Law. In our opinion, such
legal regulation of the aspects of the adversary proceedings on the recogni-
tion of unjustified assets and their discovery, the legislator affords the right
to appeal to the court of claims of such content only to the prosecutor, and
therefore it can be assumed, that under such circumstances it is presumed
that the prosecutor has the grounds to represent the interests of the state that
exempts the prosecutor from the duty to substantiate the grounds of repre-
senting the interests of the state in this category of cases in court, because the
prosecutor is defined as an authority whose jurisdiction includes authority for
the protection of state interests in this area by the legislator.

Conclusions. Given the above, it is possible to come to the following conclu-
sions: legal regulation of prosecutor’s participation in civil proceedings boils
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down to a legal definition of the prosecutor’s powers for the execution of the
representation of citizens’ or the state’s interests in court in cases, determined
by law and the functions of supervision over observance of laws at execution of
judicial decisions in criminal cases, as well as the application of other coercive
measures related to the restriction of personal freedom of citizens; the cases of
the representation of citizens’ or the state’s interests in court by the prosecutor
are determined not only by the new law, as set out in Section 2 of Part 1 of
Article 2 of the new law, but also in other laws, in particular, in civil proceed-
ings — the provisions of the Family Code of Ukraine, Chapter 9, Section III of
the CPC of Ukraine; there is a need for harmonization of provisions of analyzed
above legislation, that regulate the relations, connected with the participation of
the prosecutor in civil proceedings, with the aim of bringing them into line with
the provisions of the new law, in terms of prosecutor’s powers in discharging
his functions, and thus bringing it into line with the principle of legal certainty;
mentioned problematic issues require further research as they are significant
due to the process of reforming of prosecution’s powers outside the sphere of
criminal justice and bringing them in line with European standards, in particu-
lar regarding to the participation of the prosecutor in civil proceedings.
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HarmionanpHa akageMisa mpoKyparypu YKpainu,
Kadeapa agmiHicTpaTMBHOTO Ta (hiHAHCOBOTO IpaBa
ByJ. MenbHUKOBa, Oyx. 81-6, m. Kuis, 04050

IIPABOBA PETJIAMEHTAIIISI YYACTI IIPOKYPOPA
¥ IIUBLIBHOMY ITPOIIECI YEPE3 IPU3MY KOHCTHTYIITHIX
®YHKIIIN IIPOKYPATYPH YKPATHH

Pesrome

ITono:xkenua HoBoro 3aKoHy YKpainu «IIpo mpoxkypaTypy » MicTATH HOBeJI y BU3HA-
YeHHi ITOBHOBa’KEHb NPOKYpPATypu YKpaiHM 3 BUKOHAHHA NOKJAJAEHUX Ha Hel QyHKITiN
Ta BHOCATL CYTTEBI 3MiHM M0 HH3KM 3aKOHOZABUMX aKTiB YKpaiHU 3 TUM, 00 IIpHU-
BeCTH IX y BifmoBiAHICTH 10 HOBOI (DYHKIIIOHAJNBHOI MOZEJi IPOKyparypu YKpainu, y
TOMY YHCJIi O THUX, AKi MICTATH IpaBOBe pPeryJIOBAaHHA BiIHOCUH II[OJI0 ydYacTi IIpo-
Kypopa y muBiinbHOMY Iporeci Ykpainu. IIpaBoBa persamenraiiiss ygacTi mpoKypopa
B IIMBIJILHOMY IIPOIECi 3BOAUTHCA [0 3aKOHOIZABUOTO BU3HAUEHHSA MNOBHOBAKEHBL IIPO-
Kypopa 3 BUKOHAHHS (PYHKIIII mpeacTaBHUIITBA iHTEepeciB rpomMaasgHuHa abo qep:KaBu B
CyIi y BUIaJKaX, BUBHAUEHNX 3aKOHOM, Ta (PYHKI[II HaryiAny 3a JOAep:KaHHAM 3aKOHIB
IpU BUKOHAHHI CyIOBUX PillleHb Yy KPUMiHAJIBLHUX CIPaBax, a TAKOXK IIPU 3aCTOCYBaHHI
iHIIUX 3aX0[iB MPUMYCOBOTO XapaKTepy, OB’ A3aHUX 3 00MEKEeHHAM 0COOMUCTOI cBOOOLM
rpomansaH. BcTaHOBIEHO, I1I0 BUIAAKY IIPEACTABHUIITBA IPOKYPOPOM iHTEpeCiB rpoMamsa-
HUHA a00 Jep’KaBU B CyZi BUSHAUEHI He JINIIe HOBUM 3aKOHOM, SK Ile 3a3HAUEHO y I. 2
y. 1 cT. 2 HOBOTO 3aKOHY, a # y iHIIINX 3aKOHAaX, IO BUKJIUKAE MOTPeOy B y3TOIKeHHi
HOPM B3aKOHOJABCTBa, SIKi pPeryJiolOTh BiIHOCHMHU, MOB’fA3aHi i3 ydyacTio MpoOKypopa y
IUBiIBHOMY IIPOIECi, 3 MeTOI0 IIPUBEJEeHHA IX Y BIANIOBIAHICTH 3 MOJIOKEHHAMU HOBOT'O
3aKOHY B YaCTHHi MOBHOBa’KEHBb MPOKYPOPA 3 BUKOHAHHS IOKJANEHUX HA HBOTO (QPYHK-
i, a OTiKe y BiANMOBIAHICTEH O IPUHITUITY ITPABOBOI BU3HAYEHOCTI.

KarouoBi cioBa: mpoKypop, GYHKIII IPOKypaTypu, yuacTh IPOKYypopa y IUBIIBHOMY
mpoleci, mMpeacTaBHUIITBO iHTepeciB rpoMaasHuHa a0bo AepsKaBu B CY[Ii, IIpaBoBa perJia-
MeHTAaIis.
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M. M. Credanuyr

HanuonanbHaa akageMusa IPOKypaTyphbl ¥ KpauHBI,
radenpa aIMUHUCTPATUBHOIO U (DUHAHCOBOI'O IIpaBa
ya. MenbuukoBa, 81-6, Kues, 04050, Ykpauna

ITPABOBAS PETJIAMEHTAIINA YYACTHUA ITPOKYPOPA
B I'PAKRITAHCKOM ITPOIIECCE YEPE3 ITPU3MY
KOHCTUTYIIUOHHBIX ®YHKITUN ITPOKYPATYPHI YKPAUHBI

Pesrome

Tlonosxenust HoBoro 3axkoHa YKpauusl «O MPOKypaType» COAePIKaT HOBEJLIBI B OIIpe-
IEeJIEeHUUW TOJHOMOYUM HTPOKYpPaTyphl YKPAWHBI O BBINIOJHEHUUW BO3JOKEHHBIX Ha Hee
(GYHKIIUI 1 BHOCAT CyIlleCTBEHHbIe U3MEHEeHNUA B PAJ] 3aKOHOATEJIbHBIX aKTOB Y KPanHbL
¢ TeM, 4TOOBI IPUBECTH UX B COOTBETCTBME C HOBON (PYHKIIMOHAJIBLHON MOMEJIBIO IIPOKY-
parypsl YKpaumHBI, B TOM UHCJEe K Te€M, KOTOpPbIE COZEP:KAT IIPABOBOE PEryJIUpPOBAHNE
OTHOIIIEHUH TI0 YYACTHUIO MPOKYPOpa B rPaKAaHCKOM mporecce YKpauubl. IIpaBoBasi pe-
rJIAMEHTAIUSA YYaCTUs IPOKYypPOopa B TPAKIAHCKOM IIPOIECCE CBOAUTCS O 3aKOHOMA-
TEJIBHOI'0 OIpEeAeIeHUS MOJHOMOUNH IMPOKYPOPa II0 MCIOJHEHUI0 ()YHKINU IPeICTABHU-
TeJIbCTBA MHTEPECOB TPasKJaHMHA WM TOCYZAPCTBA B Cy[e B CIyYasaX, OIpemeeHHBIX
3aKOHOM, M (DYHKIMM HAA30pa 3a COOJIIOEeHNEeM 3aKOHOB IIPU BBIIMOJHEHUM CYLe0HBIX
pellleHU# B YTrOJIOBHBIX JlelaX, a TaKiKe IIPU IPUMEHEeHUU APYTIUX Mep IPUHYIUTENbHO-
ro XapakTepa, CBABAHHBIX C OPAHMYEHUEM JIMUYHON CBOOOABI TPaskIaH. Y CTAHOBJIEHO,
UTO CIyYau MPeACTABUTEIbCTBA IIPOKYPOPOM MHTEPECOB MPpakIaHrHa WM FOCYyLAapCTBa B
cyze ompefiesieHbl He TOJHbKO HOBBIM 3aKOHOM, KaK dTO YKasaHo B II. 2 4. 1 ¢T. 2 HOBOTO
3aKOHAa, HO M B APYIr'UX 3aKOHAaX, YTO BBLI3bLIBAeT HOTpe6HOCTL B COIVIaCOBaAaHMU HOPM 3a-
KOHOZATEJIbCTBA, KOTOPBIE PEryJIUPYIOT OTHOIIECHUS, CBA3AHHBIE C YUACTHEM IIPOKYypopa
B TPaKJAHCKOM IIPOIECCe, C IIeJbI0 IPUBENEHUSA MX B COOTBETCTBUE C IIOJOMKEHUSIMU
HOBOT'0 3aKOHA B YAaCTH MOJHOMOUYHUI MPOKYPOPA II0 BBIIOJHEHUIO BO3JIOMKEHHBIX HA HErO
byHKIUH, a, ClIefoBaTeIbHO, B COOTBETCTBYE C IPUHIIMIIOM IIPABOBOM OIIpEIeIeHHOCTH.

KiaroueBsie ciioBa: mpoOKypop, MYHKIUU IPOKYPATYPHI, ydacTue IPOKypopa B rpa-
JKJAHCKOM IIpOIlecce, IIPEeACTABUTEIbCTBO WHTEPECOB IDAYKAAHWHA WU IOCYZapCcTBa B
cyze, MpaBoBasi perjaMeHTaIUusd.
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CHALLENGE AS A GUARANTEE OF THE PROTECTION OF RIGHTS
OF THE PARTICIPANTS OF COMMERCIAL COURTS PROCEEDINGS

Based on analysis of national procedural law the analysis of the challenge as
a guarantee of defense of rights for participants is carried out in the economic
legal proceedings. Direct connection of the challenge and the level of protection
of rights for the participants of economic process is examined in the article.

The right of the challenge of judge is an inalienable right of participants
of the legal proceedings. It means that a person has the opportunity to express
incredulity to a judge or other participant of legal proceedings, disagreement
with his participation in the case.

In the Economic Procedural Code of Ukraine (hereinafter — the EPC of
Ukraine) e, in contrast with other procedural branches, possibility of challenge
is foreseen only for a judge and a court expert.

The possibility of challenge not only of a judge and of a court expert but
also of defense counsel and representative, court clerk, prosecutor, specialist
and translator will give the additional guarantees of defense of rights for the
participants of process.

It is suggested to select the subjects of realization of separate procedural
rights and to expand their circle.

Key words: challenge, economic trial, defense of rights, economic trial par-
ticipants.

Problem statement. The equitableness of the litigation as a criterion of the
proper court proceedings is provided inter alia by the legal institute of the
challenge of a judge and other persons promoting justice. The reason is that
challenge is a plea of distrust for the certain person because of doubt about
its fairness and impartiality.

Analysis of researches and publications. Some perspectives of the chal-
lenge have been investigated by O. V. Anufrieva, V. G. Zaderako, A. T. Kom-
ziuk, H. A. Magomedova. The timeliness of the topic of investigation results
from the fact that there are no investigations of the challenge at the commer-
cial court proceedings.

Paper purpose. Neither of procedural branches of law of Ukraine defines
the notion of «challenge». That’s why a purpose of the article is an investiga-
tion of the institute of challenge as well as problems of its implementation at
the commercial court litigation and offering of proposals for improvement of
the legislation of commercial court litigation in this field.

Paper main body. One may find a number of definitions of the term of
challenge depending on the alternative characteristics provided therein at
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legal literature. The investigation of the dictionaries of the legal terms allows
one to summarize that challenge may be understood as an institute of the pro-
cedural law and mean of securing of the fairness and impartiality of the court
litigation providing removal of the person from the participation at the court
proceeding because of its personal direct or indirect interest of the outcome of
the case as well as the other reasons causing doubts of the impartiality of the
person [1, c. 43]. So challenge as a procedural institute provides grounds for
the person to be not admitted to take part at the concrete case.

The historical roots of the institute of challenge may be found as early as
in Ancient Rome. The Roman law provided right of the defendant to challenge
the judge in order to guarantee equitable decision as well as a general rule on
the common approval for the choice of the trial juror by the parties.

There was a rule for the appointment of a judge on the basis of agreement
at the early stage of the genesis of the Roman law. Parties agreed for a person
of a judge and accepted to obey the future decision on their own free will.
The right and procedure of the challenge of the judge (recusatio) have been
provided as well. There were grounds for challenge and self-challenge.

At the current stage of the development of the procedural branches the
independence and impartiality of the judges are guaranteed by the legal insti-
tutes of challenge, provided by the corresponding rules of procedure.

The investigation of rules of legislation and studies of legal scholars al-
lows one to make conclusion on the main features and characteristics of the
challenge.

Firstly the challenge is a mean securing fairness and impartiality of the
court. The essence of this feature means that challenge is a plea of distrust
for the composition of the court of trial or persons promoting justice on the
grounds that there is doubt about their fairness and impartiality.

The challenge may prevent possible unjust and unfair proceedings in a case
or falsification of evidences because of objective or subjective circumstances
because the challenge is one of the instruments providing legality and validity
of the court decisions. The challenge is designed to protect court and other
participants of proceedings from the impact of the external forces.

Secondly the challenge is a merely procedural institute. The instruments of
challenge are provided at the all of procedural branches of law as a guarantee
of the equitable settlement of the dispute but there is no anything like chal-
lenge at any branch of material law.

It means that the challenge is necessary only for the legal relations with an
impartial decision-maker person as a main actor.

Also one should pay attention to the fact that the legal institute of chal-
lenge is provided at all procedural branches of law. The laws of commercial,
civil, administrative and criminal procedure provide legal institute of chal-
lenge. It stipulates the inter-branch nature of the aforementioned institute.

Thirdly the challenge is a right of the participants of legal relations but
not the obligation. In concrete case the subject of challenge depending on its
purpose and confidence in justification of statement about challenge decides a
question about expedience of using such a right. The point of this feature is
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that at presence of grounds, the challenge can both declared and not declared,
if the subjects of the challenge will consider that these grounds will not inter-
fere with impartial consideration of court decision. However, in order to pro-
tect the interests of the parties interested in fair court decision a law provides
the institute of self-challenge that, unlike challenge, is obligatory condition
for a judge at presence of grounds.

The fourth feature is that challenge must be motivated. Motivation of chal-
lenge is guaranteed by the list of reasons which exclude possibility of consid-
eration of this case by particular judge or participation of this court expert in
proceedings. In an economic procedural law list of grounds of challenge of the
judge is inexhaustible, taking into account formulation «if other circumstances
which raise doubts in his impartiality will be set». On the other hand, grounds
for challenge of court expert in Par. 5 of Art. 31 of the EPC of Ukraine are
more concretized because of the absence of the formulation «and other cir-
cumstances». However, such grounds of challenge as «personally, directly or
indirectly interested in a result of consideration of case» are interesting also.
In a statement about the challenge must be noticed concrete reference and
demonstrated the possibility of influence of subjective factors on the decision
of particular economic trial. A court, making decision about challenge of judge
or court expert from the grounds of bias, personal interest, and others like
that, can reject a statement, explaining that it is not motivated and groundless.
Following specific feature: procedure of challenge has its own special, statutory
mechanism. Every procedural law sets the order of realization of right to chal-
lenge, which must be followed to achieve the desired result — statement of the
challenge and its satisfaction. A failure to comply in prescribed manner does
not entail the legal consequences of statement of challenge.

Challenge procedure has several aspects.

I. Under Par. 4 of Art. 20 of the EPC of Ukraine writing form is obligato-
ry for the declared challenge. It means that concrete real facts, which add a
doubt about impartiality of judge (or judges) which examine a concrete case,
must be recorded in writing. Like in accordance with Par. 6 of Art. 31 of the
EPC of Ukraine written form is necessary for the statement of challenge of
the court expert. By the information letter of the Supreme Economic Court of
Ukraine «On Some Issues Raised in the Memorandums of Economic Courts of
Ukraine in the First Half of 2009 about the Application of Standards of the
Economic Procedural Code of Practice of Ukraine» dated 29.09.2009 Ne 01—
08/530 it is set that if challenge is declared orally, an economic court must
offer to the declarant to provide it in a writing form (at a necessity, giving to
the declarant time for this purpose), and in the case of refusal of statement of
challenge in such form — to continue its consideration in essence [2].

II. Challenge must be declared only on the certain stage — before begin-
ning of dispute resolution, and after it — as an exception — only in case if a
declarant learned about grounds of challenge after the beginning of consider-
ation of economic trial in essence.

III. Order of consideration of challenge. In accordance with Art. 20 and
Par. 7 of Art. 31 of the EPC of Ukraine a question about a challenge of the
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judge is decided in a deliberative room by court in that complement, which
considers a case; the resolution should be announced. Statement about a chal-
lenge for a few judges or composition of court is decided by a majority vote.

Instead, before (before the entry into legal force of the Law Ne 2453-VI dat-
ed 07.07.2010) quite another order was set in the EPC of Ukraine, according
to which a question about a challenge of the judge was decided by the chair-
man of economic court or vice-chairman of economic court.

Because of presence of such changes in legislation the discussion about
the appropriateness of changes was very heated. After all, in fact, adoption
of such a challenge would be the same as a mistake of the judge (an unstate-
ment of self-challenge before a challenge), which disgraces honor and dignity
of the judge, diminishes an authority of judicial department and can cause
unpleasant consequences in relation to the judge, sometimes even termination
of powers. And that is why it is easy to predict the judge’s decision about the
challenge.

IV. The final procedural document on the results of the application about
the challenge is the determination of the economic court.

The last feature of this institute is a presence of the special subjects. It
should be noted that the subjects of challenge are appropriate to consider two
aspects: subjects that can declare about the challenge, and subject which may
be declared. For the first group there is the exhaustive list of persons, which
have a right to declare challenge in procedural law. These lists are not subject
to free interpretation and expansion. A right of the challenge of the judge is
the inalienable right of participants of the legal proceedings. The right of the
challenge of the judge means that the person has the opportunity to express
incredulity to the judge or other participant of the legal proceedings, dis-
agreement with his participating in case. There are such subjects of initiation
of the challenge in the EPC of Ukraine (Par. 3, Art. 20): parties, prosecutor,
participating in a trial, third persons which take part in a trial and use rights
for a party (p. 1 art. 22 of the Code on Civil Procedure of Ukraine establishes
the right of the parties on the statement of petitions and their arguments and
considerations about all issues, including the right to a challenge). Accord-
ing to Par. 5 of Art. 31 of the EPC of Ukraine the challenge in a case can
be declared by the sides and the public prosecutor, participating in case. We
consider that the third persons, who have rights for sides, are the subjects of
statement of challenge to a court expert. Information about inclusion of the
declarants of challenge of the third persons is indicated in Par. 1.10. of the
Resolution of the Plenum of the Supreme Economic Court of Ukraine Ne 18
dated 26.12.2011.

In relation to the subjects of the second group in the EPC of Ukraine, in
contrast to other procedural branches, possibility of the challenge is foreseen
only for a judge (Art. 20) and court expert (Par. 6 of Art. 31).

It should be noted that they are entitled to challenge only to that judge
(chamber), in which they are participants. An important condition of the chal-
lenge of these subjects is their participation in the proceedings. So, it is impos-
sible to challenge, for example, a judge, which works in the court, but does not
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consider the particular case. The challenge of the judges who do not participate
in the consideration of the particular case is not foreseen. And application for
a challenge must be rejected. Similarly, challenge may be declared only for that
court expert who takes part in a particular case as a court expert.

Let’s analyze the subjects of the second group.

According to Art. 1 of the Law of Ukraine «On the Judicial System and
Status of Judges» the judicial power in Ukraine in accordance with the con-
stitutional principles of separation of powers is carried out by independent
and impartial courts educated in obedience to the law [3]. This right is also
presented in Art. 6 of the Convention for the Protection of Human Rights
and Fundamental Freedoms, Art. 10 of the Universal Declaration of Human
Rights, Art. 14 of the International Pact about Civil and Political Rights.
Basic principles of the independence of the judiciary were also internationally
accepted. They were adopted by the 7Tth Congress of UNO on the Prevention
of Crime and the Treatment of Offenders, held in Milan from 26 August to
6 September 1985, and approved in resolutions of the General Assembly of
UNO 40/32 from November, 29, 1985 and 40/146 from December, 13, 1985.
This act contains the section «The Independence of Courts» and in Par. 1
states that the independence of the judiciary is guaranteed by the state and
stated in the constitution or laws of the country. All state and other institu-
tions have to respect and support independence of the judiciary [4].

So, Art. 126 of the Constitution of Ukraine states that inviolability of
judges’ independence ensured by the Constitution and the laws of Ukraine.
An influence on the judges in any way is forbidden in P. 2 of the same article
of the Constitution.

Part 1 of Art. 47 of the Law of Ukraine «On the Judicial System and
Status of Judges» states that the judges are independent in their activity.
Realization of any actions is forbidden in regard to judges regardless of form
of their display from the side of state institutions, establishments of local
self-government, their public and official persons, establishments, organi-
zations, citizens and their associations, juridical persons in order to prevent
the execution of professional duties by the judges or to persuade them to the
perversion of justice. It is forbidden to influence judges in any way at all time
of their employment. Art. 47 of this Law also forbids the interference in the
activity of judge in realization of justice and warns about the responsibility
in case of violation of rules.

According to Par. 1.2.5 of the Decision of Plenum of the Supreme Econom-
ic Court of Ukraine «On Some Issues of Practical Application of the Arbitra-
tion Procedure Code by Courts of First Instance» Ne 18 from 26.12.2011 the
right to the application about the challenge of the judge is one of the guaran-
tees of justice objectivity and impartiality of the proceedings. As in Art. 6 of
Convention for the Protection of Human Rights and Fundamental Freedoms
basic judicial guarantees are stated. And a person can avail them during con-
sidering his case in a national court [5].

However, without the proper system of selection the judges it is impossible
to provide independence of judicial branch of power, as a level of education of
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judges determines the quality of the legal proceedings. Specific requirements
for judges of commercial courts are not provided, and therefore the require-
ments for judges of economic courts are regulated by the Constitution and the
Law of Ukraine «On the Judicial System and Status of Judges». The list of
requirements for the judge depends on the department of the court, in which
a candidate applies.

As a judge of a local court may be recommended a citizen of Ukraine not
less than twenty-five years, which has a university law education and work
experience in the field of law not less than three years, living in Ukraine for
at least ten years and native language speaking.

Part 4 of Art. 64 of the law explains the meaning of the terms «univer-
sity law education» and «work experience in the field of law». In particu-
lar, university law education is considered to be a law education received
in Ukraine by the qualification level of specialist or master, as well as a
law degree at the appropriate level of the qualification received in foreign
countries and recognized in Ukraine in accordance with the law. Experience
in the field of law is considered to be a person’s experience as a specialist
after receiving the university law education by the not less than professional
qualification level.

It is important to note that, together with the requirements for judges
there are some conditions for persons, which cannot be recommended as a
judge (Par. 2, Art. 64 of the law). So, cannot be recommended as judge those
persons, which have been recognized legally incapable or partly capable, or
those which have chronic mental or other diseases that interfere with the du-
ties as a judge, or persons with an outstanding conviction.

It is considered to be that the requirements for the judges are not only the
requirements for the candidates for the post of judge. These requirements
include the judge’s rules and restrictions set for the judges after taking the
oath. Par. 4 of Art. 54 of the law sets requirements for the judge to follow
these duties: 1) timely, fairly and impartially consider and decide a case in
accordance with the law, in compliance with the principles and rules of the
court; 2) to comply with the rules of judicial ethics; 3) to show respect to the
trial participants; 4) to observe the oath of judge; 5) not to disclose a secret
information protected by the law, including the secret of the retiring room
and closed judicial session; 6) to comply with the requirements and adhere to
the restrictions stated by the Law of Ukraine «On Principles of Preventing
and Counteracting Corruption» [6]; 7) to file annual income-tax, property,
charges, obligations of financial character return (by April 1) in the form and
manner established by the Law of Ukraine «On Principles of Preventing and
Counteracting Corruption».

The requirement about a necessity of training at the National School of
Judges of Ukraine is regulated in accordance with Par. 6 of Art. 54 Law of
Ukraine «On the Judicial System and Status of Judges». For a judge appoint-
ed as a judge for the first time, such training should be annual and lasts for
two weeks, and for a judge which holds a position of judge permanently —
two weeks, but not less than once per three years.
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Also there are the requirements about incompatibility the post of judges
with other activities (Art. 53 of the Law). So, staying in position of judge is
incompatible with employment in any other governmental authorities, estab-
lishments of local self-government and with a representative mandate. Also a
judge shall not combine the activity with entrepreneurial or advocate activity,
any other paid work (except for teaching, scientific and creative activities),
as well as being a member of the government authority or employment in the
company or organization for the purpose of making a profit. A judge can not
belong to a political party or trade union, show favor to them, to participate
in political actions, rallies, strikes.

Thus, the legislation establishes a list of requirements for the judges to
ensure professionalism, independence and impartiality of the proceedings. Re-
quirements are submitted both to the candidates in the judges of economic
court and to the employed judges. Requirements for candidates for judge’s
post depend on the court level. An additional requirement for the judge of
higher courts is a presence of large work experience in the field of law.

There is also a challenge of the court expert but not only challenge of the
judge in the economic legal proceedings.

In accordance with Art. 7 of the Law of Ukraine «On Forensic Examina-
tion» forensic activities are carried out by state specialized institutions, as
well as in cases and under conditions specified in this Law; and those court
experts which are not employees of these institutions [7].

European continental theory defines the legal status of the expert as a
judge’s assistant; the Anglo-American theory defines him as a witness. Do-
mestic legislation defines the legal status of an expert as an independent
subject of the process that has its own procedural rights and duties that dis-
tinguish it from other subjects of procedural activities. We can see in this
case, that a court expert in the economic proceedings is a person, promoting
the administration of justice [8].

Completeness, correctness, validity and adequacy of the expert’s opinion,
as well as its independence and confidentiality are provided by a number of
procedural rules and the so-called «expert oath» — warning that is criminally
responsible for knowingly giving false evidence and refusal to fulfill obli-
gations without justifiable reasons, and also by possibility of setting of the
duplicative forensic examination. The guarantees of independence of the court
expert and correctness of his conclusion are expounded in Art. 4 of the Law
of Ukraine «On Forensic Examination».

Court experts in accordance with Art. 9, 10 and 16 of this law may be
specialists having professional university education, educational qualification
level not less than professional, trained and qualified as a court expert in a
particular field, and registered in the State Register of Certified Court Ex-
perts. In accordance with P. 1, Art. 16 of the Law of Ukraine «On Forensic
Examination», depending on the areas of practice they are conferred the qual-
ification of the court expert with the right of a certain kind of examination.
Awarding procedure for those court experts who are not employees of the
state specialized institutes is determined by the order of the Ministry of Jus-
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tice of Ukraine dated 09.08.2005 Ne 86/5 «On Approval of the Qualification
Commissions and Certification of Court Experts» [9].

For getting the qualification of the court expert those specialists who are
not employees of the state specialized institutes should have the appropriate
university degree, an educational qualification level of not less than special-
ist, trained at research establishments of judicial examinations of Ministry
of Justice of Ukraine, as a rule, in the zones of regional services, know me-
thodical requirements and their actual use and know the forensic examination
legislation.

After practical study those specialists who are not employees of the state
specialized institutes and independently or as a member of a corporation are
going to work as a court expert, should confirm their qualification and get the
certificate of the court expert in the Central Expert Committee at Ministry of
Justice of Ukraine.

According to Par. 4 of Art. 10 of the Law of Ukraine «On Forensic Exam-
ination» court experts mustn’t use their powers for the purposes of obtaining
illegal benefit or promising and offering such benefits for themselves or other
persons.

According to Art. 11 of the law cannot be employed as a court expert the
person who was found legally incapable by the court, or person with outstand-
ing conviction, or with administrative sanction for corruption offenses over
the year or disciplinary sanction as a deprivation of the court expert qualifi-
cation.

In Art. 12 of the law established the duties of the court expert regardless
of the type of proceedings. Court expert should examine case in depth and
give an informed written report, as well as declare about the self-challenge if
there are legal grounds of non-participation in the case.

So, we see that for subjects of the challenge in the economic process — for
judges and court experts — there are specific skill requirements, requirements
concerning incompatibility and other requirements that ensure and guarantee
generally qualified, correct and impartial consideration of economic affairs.

Comparing the subjects of the challenge (self-challenge) in the economic
process with other procedural branches, one can see that their list in the eco-
nomic legal proceedings is most narrow. In criminal proceedings one can see
challenge declared for investigating magistrate, judge or jury, prosecutors
and investigators, trial lawyer and representative ad litem, specialist, inter-
preter, expert, court clerk. In civil and administrative proceedings the list of
candidates for challenge is narrower: judge, court clerk, expert, specialist,
translator [10; 11].

In the economic proceedings is not possible to challenge an expert because
this member is absent in the EPCU standards; it is impossible to challenge
prosecutor, court clerk.

The possibility of challenge of the counsel at law is interesting. In the
Ukrainian legislation the institute of the challenge of the representative ad
litem (defense counsel, counsel at law) exists only in criminal proceedings.
According to the EPC, the Criminal Procedure Code of Ukraine (herein af-
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ter — the CPC of Ukraine), the Administrative Procedure Rules the challenge
of the representative ad litem is impossible. According to Art. 78 of the Crim-
inal Procedure Code of Ukraine defense counsel has no right to be a person
who participated in the same proceeding as another party, if he provides or
has previously provided legal assistance to a person whose interests conflict
with the interests of the person appealing with a request at aid and advice in
legal matters; in the case of the expiration of the certificate of admission or
its cancellation; if he is a relative or a family member of investigator, public
prosecutor, complainant or anyone else from the composition of court [12].
The necessity of the institute of challenge of the trial lawyer for criminal
proceedings is necessary for excluding cases of its possible orientation on pre-
ferred or simultaneous satisfaction during the proceedings in matters when
interests don’t coincide with interests of the defendant [13, p. 628].

A challenge of a defender effectively works in criminal proceedings at the
present time. We will consider the positive and negative aspects of introduc-
tion of institute of challenge of trial lawyer in the economic proceedings.

Currently, in the economic process of resolve disputes in private law rela-
tions the responsibility for the objectivity of the representative lies on a side
choosing the particular trial lawyer as their representative ad litem. As well
as his impartiality is further provided by the contract, the Law of Ukraine
«On Advocacy and Legal Practice» and the Code of Legal Ethics. Thus, accord-
ing to Paragraphs 1, 3 of Part 1 of Art. 21 of the act, during the practice the
lawyer is obliged to observe the oath of advocates of Ukraine and the rules of
legal ethics, to notify the client about the conflict of interest without delay
[14]. And according to Par. 2 of Art. 21 of the act it is forbidden for counsel
to hold a position in defiance the client’s will. For failure to perform legal
duty a counsel will be responsible in accordance with Section 6 of the law.

In addition, an agreement sets out the obligations with counsel lawyer to
represent parties on behalf and in its interests. And the breach of contract
obligations as provided in the agreement will entail the legal responsibility of
a counsel.

On the one hand, the legal essence of a counsel in the case is to act on
behalf of and to represent the interests of the parties in the case. That is, in
fact — to be that party whose interests he represents. And the parties, as is
generally known, cannot be challenged, in fact exactly concerning their rights
and duties there is a necessity of judicial trial. Thus, if a counsel is a relative
of someone from composition of court, we consider that this judge should be
challenged.

On the other hand, it must be admitted that the challenge is the way of
customer’s response in case of detection or suspicion of the interest of the
counsel, and it will be an additional guarantee for a client.

We should not forget about the free secondary legal aid, as a client cannot
influence on the assignment of counsel according to the Law of Ukraine «On
Free Legal Aid».

Taking in consideration the above we consider that the possibility of the
challenge not only of the judge and of the court expert but also of defense
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counsel and representative, court clerk, prosecutor, specialist and translator
will give the additional guarantees of defense of rights for the participants
of process.

As mentioned above, together with the institute of the challenge the leg-
islator provides the institute of the self-challenge. I. Y. Fridman, O. V. Bat-
anov determine the self-challenge in the proceedings as the self-elimination
of some participants in the criminal, civil and economic proceedings or the
self-challenge of the criminal proceedings with the aim not to participate in
the proceedings in cases where direct or indirect interests in the trial are pres-
ent or there are the reasons to doubt in their objectivity, with an explaining
of the reasons of this self-elimination [15].

Particularly, Art. 20 of the EPC of Ukraine states the duty of judge to
declare about the self-challenge at presence of some grounds, which are also
the grounds for the challenge.

The duty of the challenge of the court expert in the EPC of Ukraine is not
set. However, we can find the legal regulation of the activities of the court
expert in the special law «On Forensic Examination», which contains such an
obligation. Thus, according to Paragraph 3 of Part 1 of Art. 12 of this law
the court expert must declare the self-challenge if there are legal grounds of
non-participation in the case.

This position is supported by Par. 13 of the Act of the Plenum of Supreme
Economic Court of Ukraine «On Some Issues of Assignment of Forensic Ex-
amination» Ne 4 dated 23.03.2012, according to which «expert in accordance
with Paragraph 3 of the first part of Art. 12 of the law has a right to declare
about the self-challenge at presence of legal grounds that eliminate his partic-
ipation in the case. Such grounds are provided, in particular, in the Part 6 of
Article 31 of the EPC» [16].

Unlike the challenge, subject of the initiation of self-challenge can be only
the person that has already been challenged (that is, according to the EPC
Ukraine this is the judge or the court expert). Together with setting of a duty
to declare about a self-challenge, the legislative lays a moral debt to recognize
possible bias in the proceedings and to refuse to participate in it. A problem,
as many scientists consider, follows exactly because of this feature of the
challenge. In particular, L. Saykin and B. Gruzd noted the evidence that if
the judge is really interested in the outcome of the case or if there are other
circumstances causing doubts about his objectivity, fairness and the ability
to examine the case in accordance with the law, he cannot deal with a matter
without prejudice and will not declare its impartiality [17]. We consider that
like from point of physiologic characteristics of a human the institution of
the challenge will work, or rather won’t work, in case with the court expert
in the economic proceedings and in general for any person in any proceedings.

The grounds of challenge and self-challenge can be divided into objective
and subjective. Objective grounds are clearly listed by the procedural law
and in practice do not cause problems with the implementation, as opposed
to the subjective grounds. In particular, the formulation of «the grounds» in
Art. 20 of the EPC of Ukraine «other circumstances that cause doubt in his
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impartiality», and in Art. 31 of the EPC of Ukraine — «personally, directly
or indirectly interested in a result of the proceedings» creates an uncertainty.
Such circumstances are not legal facts and often do not have documentary
proof. A man, which brought to a judge many personal troubles, friend, long-
time foe of father etc., can appear in sides of proceedings. Here we can see the
moral barrier, which the judge must overcome, understanding the availability
of the official duties. This is the ability to rise above personal interests in
the name of honor of the profession and its own post or to declare about the
self-challenge.

The difference between the challenge and self-challenge is an obligatoriness
for the subjects of challenge. According to Par. 2 of Art. 20 of the EPC of
Ukraine and Art. 12 of the Law of Ukraine «On Forensic Examination» the
judge and court expert has no choice if there are grounds for a self-challenge,
and absence the intention to challenge may lead to prosecution. According to
the Law of Ukraine «On the Judicial System and Status of Judges» the Su-
preme Qualifying Commission of Judges of Ukraine and Supreme Council of
Justice of Ukraine is engaged in the aspects of disciplinary responsibility of
judges, where the violation of fair trial, in particular the violation of rules of
the challenge (or self-challenge) is one of the grounds of application of such
a liability (Art. 83, 85). In accordance with Art. 14 of the Law «On Forensic
Examination» the court expert can be brought to the disciplinary, financial,
administrative or criminal amenability.

Another difference lies in the implementation of the procedure. Particular-
ly, the forms of statement of the challenge of judge are not provided by proce-
dural law. So, it is enough to point about it in an appropriate act handed down
in accordance with Part 5 of Art. 20 of The EPC of Ukraine, and in keeping
with the requirements of the Art. 86 EPC of Ukraine. And in the event of
examination of cases by several judges the adjudication may be preceded by
a written statement to the judge with pointing the reasons of the challenge.

A statement of judge’s challenge by submitting an application for the chal-
lenge was appropriate to the reform, when the chairman of economic court
decided the question about the challenge. There was an application for a chal-
lenge as a procedural document that was the cause for the replacement of the
judge in the case when the application is satisfied by the judgment of the
chairman of the economic court. At present, we don’t need to consider this
application due to changes in the subject. However, the phrase in Art. 20 of
the EPC of Ukraine «the judge must declare» suggests an idea that in keeping
with the EPC of Ukraine such a statement should be documented. And in ac-
cordance with Paragraph 1.2.2 of the Resolution of the Plenum of the Supreme
Economic Court of Ukraine «On Some Issues of Practical Application of the
Arbitration Procedure Code of Ukraine by the First-Instance Courts» Ne 18
dated 26.12.2011 in the case of examination of cases by several judges there
can be a written statement of the judge with the reasons of the challenge.

Conclusions. Thus, the institution of the challenge and self-challenge has
three differences on the subject of the initiation, voluntariness and procedure
of realization.
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It should be noted that during the implementation of the mechanism of
challenge and self-challenge as for the judge «suffers» subjective component
of the procedure, as the judge must accept and consider its own challenge
(self-challenge). It breaks the rules of subordination of participants of the
economic proceedings. Indeed, in case of the self-challenge the subsequent
consideration of its own statement makes no sense, since the decision about
satisfaction of this application actually taken. On the contrary, in the case
of initiation of the challenge of a judge one should not leave a single chance
that the information in the application is unknown to the judge, who will
consider this statement. And the satisfaction of the application will mean
that the judge hasn’t made a statement of challenge, although there were
lawful grounds (that makes violation, the above mentioned). Thus, the logical
next step from his side will be denial of the satisfaction of the application,
and it can be appealed in higher authorities, where the personal interest of
the judge will be excluded. On the ground of mentioned above it is useful to
return to the previous edition of Par. 5 of Art. 20 of the EPC of Ukraine:
«The question about the challenge of a judge should be decided by the chair-
man of the economic court or the deputy chairman of the economic court,
which renders a determination within three days from the date of receipt of
the application».

It is also necessary to summarize that one can notice the subjects of the
implementing of certain procedural rights in the theory of procedural law.
Trial participants don’t have identical rights. Some of them have a certain
range of rights, and others — don’t have some or all of the rights that belong
to the first category. For example, currently only plaintiff, defendant, third
parties with their own requirements on the subject of the dispute, third par-
ties without independent requirements on the subject of the dispute and the
prosecutor have the right to the challenge, in accordance with the rules of the
EPC of Ukraine. And only the judge and court expert have the right to the
self-challenge. And the range of subjects of each group, at first, does not de-
pend on each other, and secondly, these lists independently of each other may
be widened or narrowed without changing the rights of subjects in another
group in wide sense (right to the challenge and self-challenge).

In other words, the expansion of the range of subjects of the challenge by
the adding, for example, the court clerk, the prosecutor, the representative
ad litem (counsel) and an interpreter does not change the legal status of other
trial participants, including the legal status of the prosecutor as the subject of
the initiation of the challenge. The right to challenge of plaintiff, defendant,
prosecutor and third parties will remain static.
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T. B. CremanoBa

Opechkuii HamioHanbHUi yHiBepcuTer imeni I. I. Meunukosa,
Kadeapa agMiHiCTPaTUBHOTO Ta TOCIIOAAPCHKOTO IIpaBa
dpannysbpkuit 6yabBap, 24/26, Ogeca, 65058, Ykpaina

BIJBIJ SIK TAPAHTISI 3AXUCTY IIPAB YYACHHUKIB
TOCIIOJJAPCHKOT'O ITPOIIECY

Pesrome

Ha ocuoBi aHanidy HaIiOHAJIBHOTO MIPOIECYAJTHHOTO 3aKOHOAABCTBA 3iMCHIOETHCA
aHAJIi3 BiABOAY SAK rapaHTil 3aXMCTy IIPaB yYaCHUKIB y TOCHOJAPChKOMY CYAZOYMHCTBI.
OOT'PYHTOBYETHCS, 1110 IHCTUTYTU BiBOAY i caMOBigBOAY MalOTh TPU BiAMIiHHOCTI 3a KpH-
TepigMu cy0’eKTy iHiIifoBaHHs, TOOPOBiJIBHOCTI Ta mpoleaypu peasisarii. PosriagaeTs-
cs IpAMU 3B’ 130K BiBOAY Ta PiBHS 3aXMCTy MIPaB YYACHUKIB rOCIOZapChbKOTO IPOIECy.
Takox posTIANAIOTHCA Cy0’€KTH Ta MHifICTaBW s BiABOAY, SKi 3aKpimjeHi B 3aKOHO-
naBcTBi Ta AKi BigcyTHI y HopMax ['ocmomapchbKOTo mpOIlecyaJbHOTO KOJEeKCYy ¥ KpaiHwu.
Busasnaersca, mo B xoai peanisarii mexaHidamMy BiZBOAiB Ta caMOBiABOAIB BiTHOCHO CyAmi
«CTpakgae» Cy0’€KTHA CKJAZoBa IPOIEAYPU, OCKIJIbKU CYAAsA MOBUHEH IMPUNHATH Ta
POSTIAHYTH 3adABY IIPO BiABim (camoBifBim) Ha camoro cebe, IO MOPYIIYE MpPaBUJja Cy-
OopauHAIlil yYaCHUKIB mpoIlecy IpPU POBTJIAAL roclmofapchbkoi cupaBu B cyai. OGrpyHTO-
BYETHCS, 1110 He BCi YUaCHUKHU MIPOIleCy MalOTh OAHAKOBI mpaBa. OaHI 3 HUX MAlOTh IIeBHE
KOJIO IIpaB, a iHIli — He MAlOTh AeAKUX a00 BCiX mpas, II[0 HAJMEXKAaTh IePIriil KaTeropii.
IIpononyeThea BUAimATH Cy0’€KTiB peasisaiiii oKpeMuX MPOIECYaJbHUX IIPaB Ta PO3-
IIUPUTHU iX K0J0. [JJOBOAMTECA, III0 KOJIO CY0 €KTiB KOXKHOI Irpynu He 3aJI€KUTH OJUH Bif
OHOTO, a BKasdaHi mepesiky HesaJIe;XKHO OAUH Bil OMHOrO MOXKYTb OyTH PO3IIHpeHi abo
3BYJKeHi 6e3 3MiHM mpaB cy0’€KTiB iHIIOI IPynu B HIUPOKOMY CEHCI.

KarouoBi cioBa: BifiBiz, rocrnomapCchbKuii mpoliec, 3aXUCT IIPaB, YYACHUKU T'OCIIOLap-
CBHKOTO IIPOILECY.
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T. B. CremaunoBa

Opecckuil HAITMOHANBHBIN yHUBepcuterT umenu . 1. MeunukoBa,
Kadenpa afMUHUCTPATUBHOTO U XO3SMCTBEHHOTO IIpaBa
dpannysckuii 6yabBap, 24/26, Oxmecca, 65058, Ykpauna

OTBOJ KAK TAPAHTHUSA 3AIIUTHI IPAB YYACTHHUKOB
XO03SIICTBEHHOTO ITPOIIECCA

Pesrome

Ha ocuoBe anHanmsa HaIMOHAJIBHOTO IPOIECCYATBHOTO 3aKOHOAATEIHCTBA OCYIIECTB-
JiseTcsA aHAJW3 OTBOJA KAaK TapaHTHM 3allUTHI IPAaB YUYACTHUKOB B XO3AMCTBEHHOM CY-
momnpousBoacTBe. OOOCHOBBIBAETCS, UTO WHCTUTYTHI OTBOLA W CAMOOTBOJA WMMEIOT TPU
OTJINYUSA 10 KPUTEPUAM CyObeKTa MHUIMUPOBAHUSA, JOOPOBOJLHOCTU U IIPOIEAYPHI pe-
anmsanuu. PaccMarpuBaeTcs mpsaMasi CBA3b OTBOAA U YPOBHSA B3alllUThI IIPaB YUYACTHU-
KOB XO03dAMCTBEHHOTrO Ipoliecca. TaKiKe paccCMaTPUBAIOTCA CYOBEKTHI M OCHOBAHUA [JIA
OTBOZIa, KOTOPhIe 3aKPEIJIEHbI B 3aKOHOAATEJIbCTBE U KOTOPHIE OTCYTCTBYIOT B HOpMaxX
X03A1CTBEHHOTO MIPOIlECCYaJTbHOT0 KofeKkca YKpauHbl. OKasbIBaeTCs, YTO B XOe peaJiu-
3aIM MeXaHU3Ma OTBOJOB M CAMOOTBOJZOB B OTHOIIEHUU CYAbU «CTPagaeT» CyObeKTHAasa
COCTaBJIAIOIIAA MPOLEAYPHI, TOCKOJBKY CYAbA NOJKEH NMPUHATH U PACCMOTPETH 3adB-
JeHune o0 oTBOJe (caMOOTBOZEe) Ha caMoTo cebsi, YTO HapyIlllaeT IPaBUJIO CyOOPAUHAIIAN
YYaCTHUKOB IIPOIlecca IPU PACCMOTPEHUN XO3AUCTBEHHOTO feJsia B cyne. OOOCHOBLIBAET-
csd, YTO HE BCe YYACTHUKHU IIpoIlecca MMeIOT OAMHAKOBbIe mpaBa. OOHU M3 HUX HUMEIOT
OIpeJleIeHHBIN KPYT IIPaB, a APyrue — He MMEIOT HEeKOTOPBHIX MJIUW BCEX IpaB, IIPUHAMI-
JIeXKAIUX MepBoil kateropuu. Ilpeasaraerca BhIAENATH CYOBEKTOB PEATU3AIUN OTENh-
HBIX IIPOIECCYAJIFHBIX IIPAB U PACIIMPUTEL UX KPYT. [[loKaspIBaeTcA, UTO KPYT CYOBEKTOB
KaKJIoW Ipynnbl He 3aBUCUT JAPYT OT APyra, a yKasaHHble IIepeYHU He3aBUCUMO IPYT
OT Apyra MOTYT OBITH PACIIMPEHbI UJIN CYKeHbI 0e3 U3MEeHEeHUsA IIPaB Cy0'beKTOB APYyroit
TPYNIBI B MIXPOKOM CMBICJIE.

KaroueBnie cioBa: OTBOZ, XO3AWCTBEHHBIN IIPOIIECC, 3aIUTa IIPaB, YYACTHUKU XO-
3AWCTBEHHOI'O IIpoIecca.
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The last decades can be characterized by the increased interest to the prob-
lem of implementation of human rights proclaimed in the international docu-
ments and treaties, growth of the political significance of international human
rights laws, acceptance by more and more states of their human rights obli-
gations. A lot of legal advances have taken place in the international human
rights field in the last years. But, despite that, human rights organizations
almost every day receive reports about massive violation of human rights in
one part of the world or another and there is still a lot of work to do to stop or
prevent these violations. The article is about international mechanism of pro-
tection of human rights — the activity of international human rights organs
and organizations. The article offers the classification of international human
rights institutions and investigates their competence and development.
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The necessity of development of the science of human rights has been
grounded in 1978 in the great collective treatise «The International Dimen-
sions of Human Rights»: «the contemporary phenomenon of human rights
demands that a genuine science of human rights be developed, the objectivity
and rigor of which will vouch for the independence of human rights in respect
of any particular school of thought or any particular interpretation of reali-
ty» [3]. But the problem of human rights has been subject to research studies
in all times. Great work in this field has been conducted by such scientists
as M. I. Abdullaev, A. K. Berger, H. J. Berman, A. G. Bereghnoe, V. Y. Bog-
dasarov, L. Bogoras, Teodor Van Boven, V. E. Chirkin, Menachem Elon,
M. L. Entin, H. S. Homushev, B. Galy, M. D. Grubarg, K. Das, Rene David,
V. A. Kartashkin, G. M. Kerimov, I. Y. Lischina, E. A. Lukashova, F. Ly-
usher, M. N. Marchenko, S. Marks, P. A. Msllerson, B. Nazarov, B. C. Ners-
esyants, B. F. Newman, V. Novik, Karl Partch, Imre Sabo, L. R. Syukiyaynen,
A. Tergel, L. N. Shestakov, T. A. Vasilieva, V. P. Vorobiev, I. A. Zevelev, and
others.

The term «International mechanism of protection of human rights» means
a system of international (inter-state) organs and organizations that act to
implement the international standards of human rights and freedoms, or to
restore human rights in case of their violation [8].

The system of International human rights institutions is variegated and
complex. There are several grounds of classification: territorial basis (in-
ternational or universal, the activity of which covers the whole world, and
regional, which implement and protect HR in a certain region, there are
European, African and American HR institutions); legal nature (there are
judicial bodies and quasi-judicial bodies) [6]; legal basis of their establish-
ment and activity (charters-based bodies, established on the basis of the UN
Charter, and treaty-based bodies, established on the basis of the international
HR treaties); scope of authority (organizations with unlimited authority that
can consider any question in the HR fireld, and organizations with authority
limited to a certain subject or region); kind of their activity (international
HR bodies can conduct general monitoring, consider personal complaints,
assess inter-State complaints, publish recommendations, do other kinds of ac-
tivity); structure (collective or individual or, what is more important, do the
members of the organization represent themselves or States they come from;
there also combinatory institutions); terms of their activity (terminable and
termless basis); status of their decisions (obligatory decisions or recommen-
datory decisions).

The basis of the universal mechanism of protection of human rights is
the United Nations Organization (UN) founded in 1945. The UN Charter
(26/06/1945) was the first in the history of international relations govern-
mental multilateral treaty, which laid the foundation for a broad cooperation
of States in the sphere of Human Rights. Item 3 of Article 1 of the Charter
proclaims that the aim of the parties is to «achieve international co-operation
in solving international problems of an economic, social, cultural, or hu-
manitarian character, and in promoting and encouraging respect for human
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rights and for fundamental freedoms for all without distinction as to race,
sex, language, or religion»!. According to the UN Charter the international
mechanism of protection of human rights includes the following institutions:
the Office of the High Commissioner for Human Rights, the Human Rights
Council, which replaced the Commission on Human Rights (its first meeting
took place on 19 June 2006), the Universal Periodic Review, Special Proce-
dures.

The Office of the High Commissioner for Human Rights (OHCHR) works
to offer the best expertise and support to the different human rights moni-
toring mechanisms in the United Nations system : UN Charter-based bodies,
including the Human Rights Council, and bodies created under the interna-
tional human rights treaties. Most of these bodies receive secretariat support
from the Human Rights Council and Treaties Division of the OHCHR. The
Human Rights Council and OHCHR are separate entities, as they were given
the separate mandates by the General Assembly. Nevertheless, OHCHR pro-
vides substantive support for the meetings of the Human Rights Council, and
follow-up to the Council’s deliberations 2.

The Human Rights Council is an intergovernmental body, which meets in
Geneva 10 weeks a year. It is a forum empowered to prevent abuses, inequity
and discrimination, protect the most vulnerable, and expose perpetrators. It
is composed of 47 elected United Nations Member States who serve for an
initial period of 3 years, and cannot be elected for more than two consecutive
terms. The Council’s Membership is based on equitable geographical distri-
bution. Seats are distributed as follows: African States: 13 seats, Asia-Pacif-
ic States: 13 seats, Latin American and Caribbean States: 8 seats, Western
European and other States: 7 seats, Eastern European States: 6 seats. The
current President of The Human Rights Council (10" Cycle) is Ambassador
CHOI Kyong-lim?.

The Universal Periodic Review (UPR) is a unique process which involves
a review of the human rights records of all UN Member States. The UPR is a
State-driven process, under the auspices of the Human Rights Council, which
provides the opportunity for each State to declare what actions they have
taken to improve the human rights situations in their countries and to fulfill
their human rights obligations. As one of the main features of the Council,
the UPR is designed to ensure equal treatment for every country when their
human rights situations are assessed. The UPR was created through the UN
General Assembly on 15 March 2006 by resolution 60/251, which established
the Human Rights Council itself. It is a cooperative process which, by October
2011, has reviewed the human rights records of all 193 UN Member States.
Currently, no other universal mechanism of this kind exists. The UPR is one
of the key elements of the Council which reminds States of their responsibility

! Available from: http://zakon2.rada.gov.ua/laws/show/995 010

2 Available from the UN official website: http://www.ohchr.org/EN/Pages/WelcomePage.
aspx

3 Available from the UN official website: http://www.ohchr.org/EN/HRBodies/HRC/Pages/
Presidency.aspx
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to fully respect and implement all human rights and fundamental freedoms.
The ultimate aim of this mechanism is to improve the human rights situation
in all countries and address human rights violations wherever they occur!.
According to the time-table of consideration of national reports, the Report
from Ukraine has been considered on the 14" Session of the Human Rights
Council (October 22 — November 5, 2012)2.

Special Procedures is the general name given to the mechanisms estab-
lished by the Commission on Human Rights and assumed by the Human
Rights Council to address either specific country situations or thematic is-
sues in all parts of the world. Special Procedures are either an individual
or a working group. They are prominent, independent experts working on
a voluntary basis, appointed by the Human Rights Council. Special Proce-
dures’ mandates usually call on mandate-holders to examine, monitor, advise
and publicly report on human rights situations in specific countries or ter-
ritories, known as «country mandates», or on major phenomena of human
rights violations worldwide, known as «thematic mandates». All report to
the Human Rights Council on their findings and recommendations. They are
sometimes the only mechanism that will alert the international community
on certain human rights issues. The system of Special Procedures is a cen-
tral element of the United Nations human rights machinery and covers all
human rights: civil, cultural, economic, political, and social. As of the 15t of
November 2014 there are 39 thematic mandates (e.g. Special Rapporteur on
Adequate Housing, Working Group of Experts on People of African Descent,
Working Group on Arbitrary Detention, Special Rapporteur on the sale of
children, child prostitution and child pornography, Special Rapporteur in
the field of cultural rights, Special Rapporteur on the right to education, so
on) and 14 country mandates (Belarus, Cambodia, Central African Republic,
Cdte d’Ivoire, Eritrea, Democratic People’s Republic of Korea, Haiti, the Is-
lamic Republic of Iran, Mali, Myanmar, the Palestinian territories, Somalia,
the Sudan, the Syrian Arab Republic).

On 18 June 2007, the Human Rights Council adopted resolution 5/1 en-
titled «Institution-Building of the United Nations Human Rights Council»
by which a new complaint procedure was established to address consistent
patterns of gross and reliably attested violations of all human rights and all
fundamental freedoms occurring in any part of the world and under any cir-
cumstances.

With the support of the Office of the United Nations High Commission-
er for Human Rights (OHCHR), Special Procedures: undertake country vis-
its; act on individual cases and concerns of a broader, structural nature by
sending communications to States and others in which they bring alleged
violations or abuses to their attention; conduct thematic studies and expert
consultations, contribute to the development of international human rights

! Available from the UN official website: http://www.ohchr.org/EN/HRBodies/UPR /Pages/
UPRMain.aspx

2 The timetable available from the website:

www.ohchr.org/Documents/HRBodies/UPR/UPRFullCycleCalendar2nd.doc
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standards, engage in advocacy, raise public awareness, and provide advice for
technical cooperation.

Special Procedures report annually to the Human Rights Council; the ma-
jority of the mandates also report to the General Assembly. Their tasks are
defined in the resolutions creating or extending their mandates.

Besides the named charter-based organizations, the international mecha-
nism of protection of human rights includes a system of so-called treaty-based
organs.

There are nine core international human rights treaties, the most recent
one — On Enforced Disappearance — entered into force on 23 December 2010.
Since the adoption of the Universal Declaration of Human Rights in 1948, all
UN Member States have ratified at least one core international human rights
treaty, and 80 percent have ratified four or more.

Currently there are ten international human rights treaty bodies, nine
of them monitor implementation of the core international human rights
treaties while the tenth treaty body, the Subcommittee on Prevention of
Torture, established under the Optional Protocol to the Convention against
Torture, monitors places of detention in States parties to the Optional Pro-
tocol [2]:

1. Human Rights Committee (CCPR) monitors implementation of the In-
ternational Covenant on Civil and Political Rights (1966) and its optional
protocols;

2. Committee on Economic, Social and Cultural Rights (CESCR) monitors
implementation of the International Covenant on Economic, Social and Cul-
tural Rights (1966);

3. Committee on the Elimination of Racial Discrimination (CERD) moni-
tors implementation of the International Convention on the Elimination of All
Forms of Racial Discrimination (1965);

4. Committee on the Elimination of Discrimination against Women (CE-
DAW) monitors implementation of the Convention on the Elimination of All
Forms of Discrimination against Women (1979) and its optional protocol
(1999);

5. Committee against Torture (CAT) monitors implementation of the Con-
vention against Torture and Other Cruel, Inhuman or Degrading Treatment
(1984); there ’s also the European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment established by the Eu-
ropean Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment of 26 November 1987".

6. Committee on the Rights of the Child (CRC) monitors implementation
of the Convention on the Rights of the Child (1989) and its optional protocols
(2000);

7. Committee on Migrant Workers (CMW) monitors implementation of
the International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families (1990);

! Available from the website: http://www.cpt.coe.int/en/about.htm
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8. Committee on the Rights of Persons with Disabilities (CRPD) monitors
implementation of the International Convention on the Rights of Persons with
Disabilities (2006);

9. Committee on Enforced Disappearances (CED) monitors implementation
of the International Convention for the Protection of All Persons from En-
forced Disappearance (2006);

10. The Subcommittee on Prevention of Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment (SPT) established pursuant to the
Optional Protocol of the Convention against Torture (OPCAT) (2002) visits
places of detention in order to prevent torture and other cruel, inhuman or
degrading treatment or punishment.

When we speak about the International Human Rights Law, we speak, first
of all, about the Universal Declaration of Human Rights (UDHR) adopted on
10 December 1948 which for the first time in human history spell out basic
civil, political, economic, social and cultural rights that all human beings
should enjoy, the International Covenant on Civil and Political Rights (1966)
and its two Optional Protocols, and the International Covenant on Econom-
ic, Social and Cultural Rights (1966) and its Optional Protocol. These three
international core human rights documents form the so-called International
Bill On Human Rights. So, in this Article, we will consider the activity of the
main, from our point of view, international human rights treaty bodies: The
Human Rights Committee, founded upon the International Covenant on Civil
and Political Rights, and the Committee on Economic, Social and Cultural
Rights, founded upon the International Covenant on Economic, Social and
Cultural Rights.

The Human Rights Committee is the body of independent experts that
monitors implementation of the International Covenant on Civil and Political
Rights by its State parties.

All States parties are obliged to submit regular reports to the Committee
on how the rights are being implemented. States must report initially one year
after acceding to the Covenant and then whenever the Committee requests
(usually every four years). The Committee examines each report and addresses
its concerns and recommendations to the State party in the form of «conclud-
ing observations».

In addition to the reporting procedure, article 41 of the Covenant provides
for the Committee to consider inter-state complaints. Furthermore, the First
Optional Protocol to the Covenant gives the Committee competence to examine
individual complaints with regard to alleged violations of the Covenant by
States parties to the Protocol!.

The full competence of the Committee extends to the Second Optional Pro-
tocol to the Covenant on the abolition of the death penalty with regard to
States who have accepted the Protocol.

The Committee meets in Geneva or New York and normally holds three ses-
sions per year. The Committee also publishes its interpretation of the content

! Available from: http://zakon2.rada.gov.ua/laws/show/995 043
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of human rights provisions, known as General Comments (Recommendations)
on thematic issues or its methods of work. For example, there are General
comments No. 19: Article 23 (The Family) «Protection of the Family, the
Right to Marriage and Equality of the Spouses» of 27 May 2008, General
comments No. 32: Article 14: «Right to Equality before Courts and Tribunals
and to Fair Trial» of 23 Aug 2007; General comment No. 34 — Article 19:
«Freedoms of opinion and expression» of 12 Sep 2011. The latest Comment is
Draft General comment No. 35, Article 9: «Liberty and security of person»
of 15 Dec 2014. (Totally there are 35 General comments/recommendations)!.

In its general comments submitted in accordance with paragraph 4 of Art.
40 of the Covenant, the Human Rights Committee gives interpretation of the
separate articles of the Covenant, and proposes measures to be taken by States
to implement them. However, the Committee does not address recommenda-
tions to the states. For example, at one of its sessions, the Committee has
interpreted the principle of equality and non- discrimination (Articles 2 and 3
of the Covenant), the right of the family to protection by society and the State
(Article 23), and demanded that the States Parties take legislative and other
measures to implement these positions. Only in recent years, the Committee,
began to address certain comments to states.

So, the Committee is authorized to:

1. Examine the obligatory reports of the States Parties on the situation in
the Human Rights field in these countries;

2. Publish General Comments on Articles of the Covenant;

3. Assess Inter-State Complaints?;

4. Consider Individual Complaints Under the Optional Protocol.

The development of the international mechanisms of protection of human
rights takes place in a large part due to the constant increase of authority of
the international Committees. All of the treaty-based bodies from the date of
their establishment were authorized to conduct general monitoring and assess
inter-state complains. But gradually all of them start to consider individual
complaints. And if before the year of 2000, only three of the nine treaty bodies
were able to consider individual complaints, currently all the Committees have
the authority to do this [7, c. 68]. For example, the Optional Protocol to the
International Covenant on Economic, Social and Cultural Rights, according to
which the Committee on Economic, Social and Cultural Rights was authorized
to consider individual complaints, came into force only on 5 May, 2013.

Though the creation of the mechanism of international monitoring for the
implementation of the legal obligations that States have accepted in the field
of human rights is considered to be one of the most significant achievements

! Available from the UN official website:

http://tbinternet.ohchr.org/ layouts/treatybodyexternal/TBSearch.aspx?Lang=en&Treaty-
ID=8&DocTypelD=11

2 For more information about the work of the Human Rights Committee, read the Civil and
Political Rights: The Human Rights Committee fact sheet Printed at United Nations, Geneva
11.05.2005 (PDF) //Available from: http://www.ohchr.org/Documents/Publications/FactShee-
tl5rev.len.pdf
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in the sphere of international regulation of human rights [9, c. 495], the mon-
itoring activity of international institutions is not very effective in practice.
The scope of activity of treaty based bodies is constantly expanding, the num-
ber of reports discussed and the amount of information received is growing.
Thus many treaty based bodies duplicate the work of each other. For example,
the Human Rights Committee considers such issues as the prohibition of dis-
crimination and equality before the law, which are also discussed in almost all
the other treaty based organs. It also considers matters that are observed by
the different UN institutions. At the same time, States are obliged to submit
reports not only to treaty based bodies, but also to the UN main and special-
ized institutions.

Another important reason for the low efficiency of treaty based interna-
tional human rights bodies is insufficiency of their competence. None of the
UN bodies can make decisions that would be binding for the states, because
the nature their decisions is advisory [7, c. 67]. Difficulties also take place
because many formulations of human rights norms are very general and do
not have specific legal boundaries.

There is also a subjective reason: States do not submit their reports in
time, do not respond to requests for additional information, falsify the statis-
tics. Hundreds of different decisions, recommendations, observations adopted
by both UN Charter and treaty based institutions are not fulfilled by States
and there’s no control over that, while different additional bodies are founded
within the UN structure, new international treaties and optional protocols are
concluded.

In this regard, it seems appropriate to make amendments to the existing
international treaties, expand the sources of information and combine a num-
ber of treaty based bodies. As professor Kartashkin emphasizes, it’s time to
elaborate the Charter of Human Rights for the XXI century, that has already
been proposed by him and the American professor Bertrand Gross [9, c. 508].
It is expected that The Charter of Human Rights for the XXI century must
integrate all existing international UN treaties in this area, as well as intro-
duce new norms and principles developed over the past years. Professor states
that the development and adoption of this Charter is the only workable way
to prevent creation of new international treaties-based bodies and duplication
in their work, waste of the UN funds, various interpretation of the existing
rules and principles of human rights. The adoption of a new Charter and the
establishment of one and single human rights institution that would work on
permanent bases but not from session to session, and providing it with the
authority to take specific and binding for States solutions, would significantly
improve the efficiency of the created system and provide better protection of
human rights in the world [9, c. 509].

Besides the listed international or universal Human Rights organs and
organizations, there are also regional mechanisms of protection of human
rights.

Currently, 3 regional mechanisms of protection of human rights exist:
European (based on the Documents of the European Council and European
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treaties on human rights, the most significant of which is the European Con-
vention on Human Rights and Fundamental Freedoms); American (based on
the Inter-American Convention on Human Rights adopted at the Inter-Ameri-
can diplomatic conference in Costa Rica on November 20, 1969), and African
(based on the African Charter on Human and Peoples’ Rights, signed in 1981,
that takes into account the specific problems of the continent and aims of the
member States).

Here the European mechanism of protection of human rights will be con-
sidered, as the oldest and the most successful one, and also as the most inter-
esting for us being the citizens of the European continent.

In Europe there are the following main institutions on human rights: The
Organization for Security and Co-operation in Europe (OSCE) Office for Demo-
cratic Institutions and Human Rights (ODIHR), The European Council Commis-
sioner for Human Rights. The Organization for Security and Co-operation in
Europe (OSCE), The Committee of Ministers of the European Council, The Eu-
ropean Court of Human Rights, The European Commission of Human Rights,
The European Committee of Social Rights, The European Commission for De-
mocracy Through Law and some other commissions and sub-commissions.

The ODIHR is based in Warsaw, Poland. It is active throughout the OSCE
area in the fields of election observation, democratic development, human
rights, tolerance and non-discrimination, and rule of law. In April 2013, the
Minister of Justice of Ukraine requested the Venice Commission (European
Commission for Democracy Through Law) and the OSCE/ODIHR to comment
on the text of the draft laws regulating parliamentary elections, including a
draft law for holding repeat elections for the constituencies where results had
not been established in the 2012 parliamentary elections. In July 2013, the
Ministry of Justice provided additional amendments that include amendments
to the following laws: (1) the Code of Ukraine on Administrative Offences;
(2) the Law on Political Parties; (3) the Code on Administrative Proceedings,
(4) the Law on the Information Agencies; (5) the Law on the Central Electoral
Commission, (6) the Law on the Election of People’s Deputies of Ukraine and
(7) the Law on the Principles of State Language Policy. The Commission has
considered the submitted documents and on its 96th Plenary Session adopted
the «Joint opinion on the Draft Amendments to the Legislation on the Elec-
tion of People’s Deputies of Ukraine». The Venice Commission and the OSCE/
ODIHR stated that they are ready to assist the authorities of Ukraine in their
efforts to create a legal framework for democratic elections in conformity
with OSCE commitments, Council of Europe and other international standards
for democratic elections [4]. Among the latest documents of the OSCE Office
for Democratic Institutions and Human Rights there is also the Interim Re-
port of 14 October regarding the Presidential elections in Georgia that took
place on 27 October, 2013.

On 21 March 2014, the Permanent Council of OSCE decided to deploy
the Special monitoring mission of unarmed civilian observers to Ukraine.
The Mission is being deployed following a request to the OSCE by Ukraine’s
government and was agreed by all 57 OSCE’s participating States. The SMM
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aims to gather information and report on the security situation, establish and
report the facts, especially on specific incidents on the ground. The Mission
monitors talk to various community groups — authorities at all levels, civ-
il society, ethnic and religious groups and local communities. The monitors
report their daily observations to the OSCE and its participating States [5].

The European Council Commissioner for Human Rights is an indepen-
dent, non-judicial institution of the Council of Europe, mandated to promote
awareness of, and respect for, human rights in the 47 member States. The
present European Council Commissioner for Human Rights is Nils Muihnieks
(Latvia). He was elected by the Parliamentary Assembly on 24 January
2012 and took up his position on 1 April 2012. He is the third Commis-
sioner, succeeding Thomas Hammarberg (2006—2012) and Alvaro Gil-Robles
(1999—-2006).

The most effective organ of protection of human rights is such regional
judicial organ as the European Court of Human Rights.

On November 14,1950, in Rome, members of the oldest regional organi-
zation on the European continent — the Council of Europe — adopted the
European Convention on Human Rights and Fundamental Freedoms!. The
Convention contains only a part of human rights fixed in the Universal
Declaration and the Covenants on Human Rights. However, the value of
the European Convention is not only in stated human rights, but also in the
mechanism of their implementation. This mechanism is unique, vital and
developing [9, p. 514]. As the result of the development the Convention has
been amended with Additional protocols and now covers almost all civil and
political rights.

On the basis of that Convention two European human rights bodies were
established — the European Commission of Human Rights (the Commission)
and the European Court of Human Rights (the Court), which are empowered
to consider complaints of both States and individuals. Any State Party may,
complaint to the Commission that the other party violates a provision of the
Convention (Article 24). The Commission is also authorized to consider com-
plaints from individuals, non-governmental organizations and groups about
the violations of their rights by other members of the Convention, if the un-
scrupulous State recognizes the competence of the Commission (Article 25).
Gradually, all members of the Council of Europe have recognized the compe-
tence of the Commission and of the Court.

The Court is a unique phenomenon in international relations. The fact
that the decisions of the Court are made by independent and impartial judges
guarantees a fair hearing of the case. Such objectivity is not always inher-
ent to other treaty based bodies, members of which are elected from among
diplomats and government officials and often represent the interests of cer-
tain governmental political forces. Court’s decisions are binding for member
States, and their implementation is monitored by the Committee of Ministers
of the Council of Europe.

! Available from: http://zakon2.rada.gov.ua/laws/show/995 004
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Thus, the European mechanism of protection of human rights established
in accordance with the European Convention on Human Rights and 11" Ad-
ditional Protocol is, indeed, a supranational authority. Since it has been es-
tablished, members of the Council of Europe had to review their stereotypes
regarding the absolute state governmental sovereignty. The decisions of the
Court that are widely used by judicial bodies in member States have a sig-
nificant influence on the formation and the development of the doctrine of
European law.

So, the European Court of Human Rights is a unique and the first in
the history of mankind institution for the real judicial protection of human
rights upon the complaint of individuals. But we must remember that its
competence is limited to rights fixed in the European Convention on Human
Rights, that is civil and political rights of people. At the same time, this
mechanism is dynamically developing through the practice of the European
Court of Human Rights. The Court «through a dynamic interpretation of
the different Articles of the Convention, has gradually recognized substan-
tive rights which may fall under the notion of «cultural rights» in a broad
sense» [1], namely: Right to Artistic Expression, Access to Culture, Right to
cultural identification, Linguistic Rights, Right to Education, Right to the
Protection to Cultural and Natural Heritage, Right to Seek Historical Truth,
Right to Academic Freedom [1].

The natural development of the European mechanism of protection of hu-
man rights is also the European Social Charter (opened for signing in October
1961 and revised in 1996) that guarantees people social and economic rights:
rights to work, housing, health, education, employment, freedom of movement,
non-discrimination and affirmative action and others. It also provides a system
of monitoring over the implementation of these rights by member States. 42
of the 47 Council of Europe member States have ratified one of the two vari-
ants of the European Social Charter. In 1995, the Charter was amended with
the Protocol on collective complaints, according to which the monitoring over
the implementation of social rights is carried out by the European Committee
of Social Rights. This Committee determines whether or not national law and
practice in the States Parties are in conformity with the Charter (Article 24
of the Charter, as amended by the 1991 Turin Protocol. The Committee ex-
amines the reports and decides whether or not the situations in the countries
concerned are in conformity with the Charter. Its decisions, known as «con-
clusions», are published every year. If a state takes no action on a Committee
decision to the effect that it does not comply with the Charter, the Committee
of Ministers addresses a recommendation to that state, asking it to change the
situation in law and/or in practice. Under a protocol opened for signature in
1995, which came into force in 1998, complaints of violations of the Charter
may be lodged with the European Committee of Social Rights which performs
a monitoring function and has a competence to concern collective complaints
(complains can be lodged by organizations against states that violate rights).

Human rights are also defended by other international and regional judi-
cial organs. Most of them were established on the basis of international trea-
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ties!. There is also a great number of other Human Rights organizations like
Amnesty International, Human Rights Watch, Freedom House and others,
that also contribute to the common protection of human rights.

Conclusion. The International mechanism of protection of human rights
is variegated and complex. It is the result of a non-systematic law-making
activity of international organizations which tried to bring the world in order
after the World War II and to prevent grave and massive violations of human
rights, rather than the result of a planned and premeditated development.

This mechanism includes a system of universal and regional human rights
institutions. There are UN or CE charter-based bodies and international or
regional treaty based bodies.

Most of the international human rights institutions perform a monitoring
function over the state of implementation of numerous human rights laws
regulations and over the general respect for human rights in States Parties to
international treaties. Such monitoring is limited to observing member States
reports and rare local checks. Some of such institutions consider individual
complaints only for the purpose of getting knowledge about the general situ-
ation in the field of human rights protection in member States.

Some of the international human rights institutions have the authority
to consider individual complaints about the violation of human rights and
make decisions on them. But their decisions are not obligatory for member
States.

The most effective mechanism of protection of human rights for the citi-
zens of the European continent is the European Court of Human Rights. This
mechanism is constantly developing through the practice of the Court which
interprets the Convention and its Protocols considering the circumstances of
a particular case and the demands of the present day.
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MI;KHAPOJHHUM MEXAHI3M 3AXWCTY ITPAB JIFOJIHHA

Pesrome

Y craTTi HOCHimKyeThCA MiKHAPOAHUII MeXaHi3M 3axXUCTy IIpPaB JIOAWHU, B TOMY
yucJyi: 3hificHeHa KJacudikalis MiKHaAPOIHUX OPraHiB Ta OopraHisalliii i3 3aXucTy mpasB
JIOAWHYU, POSKPUTO IPABOBUI CTATyC OKPEMHUX OpraHisalliii, BUsSBJIEHi IlepeBaru Ta He-
IOJIIKM CUCTeMU MiKHAapOAHUX OPTaHiB Ta opraHisaliiii i3 3aXucTy mpaB JIOAUHU.

KarouoBi cioBa: mpasa JIOAWHM, CHCTeMa MiKHAPOJHMX OPraHiB i3 3axucTy Ipas
JIIOAVHU, MiXKHAPOAHUN MeXaHi3M 3aXUCTy IpaB JIOIUHH.

M. A. Topa

Opecckuit HAMOHAJIBbHBIN yHUBepcurerT umenu . YI. Meunukosa,
Kadeapa oO0IIenpaBoOBbIX AUCIUIINH U MEXIYHAPOIHOTO IpaBa
®panmnysckuii 6yabBap, 24/26, Oxecca, 65058, Yrkpauna

MEXKJIYHAPOJIHBIN MEXAHHU3M 3AIIUTHI ITIPAB YEJIOBEKA

Pesome

B craTbe mccaegyerca MeXIYHAPONHBIA MEXAHU3M 3alllUThI IIPAB YeJOBEKa, B TOM
Yucie: IPoBeeHa KJIACCUDPUKAIINS MEeXIYHAPOIHBIX OPraHOB W OPTaHU3aIluil 10 3allju-
Te IIPaB YeJIOBEKA, PACKDPHIT IIPABOBOI CTATYC OTJEJbHBIX OPTaHM3AIlVil, BHIABJIEHBI J0-
CTOMHCTBA U HEJOCTATKHU CHUCTEMBbI MEXAYHAPOAHBIX OPTaHOB U opraﬁnsaunﬁ IIO 3aluTe
IIpaB 4YeJIOBEKA.

KaroueBsie cioBa: mpaBa 4esiOBeKa, CHCTEMa MEXKIYHAPOLHBIX OPraHOB IO 3aIIUTE
[IpaB YeJIOBEKa, MEeXXIYHAPONHBIN MEXaHW3M 3aIUTHl IIPAB YeJOBEKa.
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PRIORITIES OF INNOVATIVE DEVELOPMENT OF THE PROFESSIONAL
MANAGEMENT SYSTEM IN UKRAINE

In the article some basic problems of innovative dynamics of Ukrainian
management system development are reviewed. There were analyzed the basic
elements of the structure of management system, the interaction of processes
of management science and practice, the key problems of managerial profes-
sionalization. Some upgrading approaches of managerial activity professional-
ization in Ukraine were proposed.

Key words: management system, managerial decision, managerial team,
interaction of the management science and practice, economic methods.

Problem statement. Nowadays management is one of the most important
elements of the socio-economic system development. Managerial component,
its effectiveness and structural quality are determining factors of economics
and society strategic development. Responsibility, conferred on the modern
managers, supposes their high-level vocational training and occurrence of
innovative improvement mechanisms of their professional competencies. It
is necessary to note, that nowadays in the postindustrial and innovative age
of the society development manager’s empiric experience is deficient. Yet
significant role of the practical experience in the managerial effective activ-
ity is not rejected, but it determines the appraisal criterion of the practical
experience value formation necessity. First of all, it is important to consider
the organization competitiveness development, investment and innovative
politics positions and approaches. Certainly, modern managerial activity lev-
el and its effectiveness criterion are determined by economic, scientific and
educational development level of the society and state. Management is a part
of the culture; it is influenced by national and international business tra-
ditions. It is impossible to transfer management from one cultural circum-
stance to the other without appropriate adaptation and herewith not to lose
its socio-economic resultiveness. Thus, managerial activity quality is the
result of the social, economic, cultural and historical society development.
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Analysis of researches and publications. Considerable attention to the de-
velopment of the theory of justification of legal norms is paid by many schol-
ars. Among them: P. Drucker, S. Berkun, V. Kanke, A. Prigodgin, etc.)

Paper purpose. The purpose of the article is to review some basic problems
of innovative dynamics of Ukrainian management system development, to
analyze the basic elements of the structure of management system, the in-
teraction of processes of management science and practice, the key problems
of managerial professionalization, to propose some upgrading approaches of
managerial activity professionalization in Ukraine.

Paper main body. Basic problems of management development. Nowadays
historical and managerial analysis of the management professional system
formation much signifies for the future management development specificity
understanding. These researches have scientific and practical value, as they
form integral and systemic view of the management professionalization pro-
cesses by historical development principles.

It is difficult to talk about management, if there are not any definite
and close definitions. Some management definitions are added up to the
main activities areas enumeration and that’s why they are overall, but not
completed. There is always a wish to add something. It is evident that the
definition is inaccurate, that leads to false ways of the management investi-
gation. Therefore, general management conception determination in its logic
interaction of science, analytics and practice is the most important manage-
rial task. Peter Drucker, who is one of the most authoritative management
researches in the XX century, has proposed the main management priorities
(table 1).

Table 1
Basic management priorities by Peter Drucker [3, p. 28—30]

Management concerns only human.

Management is inseparable from the society culture.

Company is unsuccessful, if its employees do not have the common goal and values.
Management has to give an opportunity for the companies’ and its employees’ de-
velopment.

Companies’ activity must be based on data exchange and individual responsibilities.
Economic indices (i.e. final results) could not be viewed per se as the appropriate
measure of enterprise’s and management effectiveness.

Enterprise’s activity real results appear only out of it.

Historical and managerial analysis structural logic supposes management
identification in the socio-economic and business society activity system in-
vestigation. In turn, it points at the systemic management categories research
necessity. Historical management backgrounds and their modern development
dynamics are the main conditions of the management system formation un-
derstanding (table 2). These problems investigation gives opportunity to judge
about the categories of management and its researches, objective management
history and its main scientific schools, managerial process and management
system basic elements and binding processes.
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Table 2
Management system formation historical backgrounds

Market business mechanism formation

Industrial mode of production formation and development

Economics corporatisation and share capital systems expansion

Formation of the intellectual capital competitiveness system and managerial capital
reproduction conditions

Management functions, methods and structure formation and development
problems are the basis of the historical and managerial analysis. Thus, they
are roots of management. These basic management elements have to be sys-
temic, whereas separately each element is necessary, but not all that enough
for the general management effectiveness. That’s why the basic management
elements investigation must be added by binding processes, which form and
develop management as a systemic socio-economic phenomenon of the modern
society. Thus, management researches suppose minute examination of func-
tions, methods, structure and binding processes in their retrospective review.

Management research lasts during the entire managerial career. Naturally,
professional management study must be structured and have stepwise filling
with certain goals and tasks fixation. It is wrong to consider, that manage-
ment basis study is the final stage of management learning. Management
fundamental positions learning acts as the preparation process to the further
management investigation on the advanced level and in the different special-
ization forms. So the accurate study of the fundamental management posi-
tions defines the managers’ professional growth quality to the perspective.
But also it is very important fundamental management knowledge content to
have the scientific and practical conclusive conceptual basis and certain inno-
vative development dynamics.

Nowadays we live in a new post-modernist human and society development
age. We try to find their new possible interaction variants during the all
spheres and directions of the professional activities innovative development.
The managerial activity, which must be at the new level appropriate to the
enterprise’s competitiveness formation, has particular value. Mostly, we try
to bind managerial professional activity development with old and new ratio-
nal technologies and analytical methods. But this process does not correspond
with a new level of the relevant companies’ system effectiveness problems
and tasks. There are many professional, educational and scientific business
books, a lot of scientific works exist, and many specialists in management of
the different specialization and training level continue universities. But there
is a question: «Does this activity corresponds with new tasks and professional
capacities level?» We think there are many problems called for systemic de-
cisions. Especially it concerns the scientific and research basis innovative de-
velopment of professional management system effective forms finding. Man-
agement investigations priorities must be given to the problems of human and
managerial capital formation and development, especially to the enterprise’s
competitive intellectual capital.
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The objective necessity of the enterprise’s intellectual capital systemic for-
mation and qualitative development becomes more important in the condi-
tions of the innovative ways of economics’ development and these processes
maintenance by the effective managerial mechanisms search [4, p. 308]. The
intellectual capital category is characterized by the knowledge conversion into
the worth. But we have to admit that knowledge conversion process from the
impalpable assets to the enterprise’s competitive advantages was always the
managerial problem of the new development quality. Nevertheless, the factor
of enterprise’s human capital intellectual and vocational capacities use is the
most important market competitive factors in the modern conditions of effec-
tive management system development. Intellectual and professional quality
of enterprise’s human capital is the activity result and the management effi-
ciency index. We will consider some features of intellectual capital from the
management professional system point of view.

Intellectual capital must be structured. It has three main forms; they are
human, organizational and consumer’s capital. It is necessary to note, that in-
tellectual capital effectiveness is determined by its structural accordance and
effective functioning in all three forms. The main task of the modern manage-
ment activity is ratio, correspondence and taxonomy parameters, formation
and development dynamics of the enumerated intellectual capital forms find-
ing. So, the management professional capacities specificity is considerably
adjusted. The management subject-object interaction exceptionally between
people becomes the basic and determinative conception of modern managerial
paradigm.

The important condition of the intellectual capital managerial analysis is
the terminological adjusting of such categories as intangible assets and intel-
lectual property. Certainly, these categories are related, but they could not
be used as convertible terms in the scientific analysis system. First of all, not
all intellectual capital elements are intangible assets. For example, employees’
unmodified knowledge (business features, qualification, vocational and hu-
man labour abilities) is the part of intellectual capital, but they are not intan-
gible assets and could not be enterprise’s intellectual property. Secondly, not
all intangible assets are the enterprise’s intellectual property objects. For ex-
ample, managerial skills and leadership qualities could not be alienated from
their carrier. And in that way is the enterprise’s managerial staff personifi-
cation is realized. Besides, not all technologies and methods of work could be
licensed. Therefore, differentiation of the categories bound with enterprise’s
intellectual capital analysis is its primary quality basis and it characterizes
managerial activity realization forms in modern conditions.

Such a category as managerial capital is one of the main characteristic
of the intellectual capital managerial analysis. Undoubtedly, it is the most
proactive and dynamic human capital part that is in constant and systemic
professional development and is the driving force of the human capital’s qual-
ities enhancement [1, p. 187-195]. It is necessary to note, that organizational
capital quality is determined by the managerial staff quality and their profes-
sional capacities and is the result of enterprise’s management system activity.
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So, we have to admit, that the leading element of the intellectual capital for-
mation and development is the enterprise’s management system.

Enterprise’s intellectual capital formation is the systemic phenomenon. We
need the adjusted and weighed managerial activity based on the fundamental
innovations. Fundamental innovation analysis in management is possible only
in the cases of management scientific research basis systemic formation and
structured development. The empiric development ways are not the basic for
the managerial staff enhancement. Empiric management development in the
innovative economic conditions is archaic, as we need scientifically worked
up methods and technologies of managerial activity realization. Management
is a sphere of specific professional activity and scientific investigations. En-
terprise’s intellectual capital development necessity supposes systemic use
of innovative economic, sociologic and psychological methods. The complex
systems of personnel motivation is the particularly important object in man-
agement development. So we can say that motivation is the central part of
management. We could not expect positive results, if the motivation mecha-
nisms work negatively at all units and stages of the managerial process.

The requirement of intellectual capital adaptive forms effective develop-
ment is the managerial staffs’ professional training and education system.
The character of innovative development supposes that management initiates
all enterprise’s employees’ qualitative and innovative training. Especially,
the expert appraisement of educational and professional training programs
is needed. Education expertise must have two main components; they are ap-
praisement by business sphere and by management science.

The essential problem of modern development is the management develop-
ment level as the vocational system of knowledge and structural practical ca-
pacities. Particularly, management system contains necessary and profession-
al activity sufficient level of economists, engineers, psychologists, lawyers,
financiers and other specialists, which are equipped in the enterprise’s profes-
sional and productive sphere. Management activity is determined by the man-
agerial decisions effectiveness. Other specialists are called to create valuable
data bank for the managerial decision making processes. Crisis appears when
management does not cope with leading squad role, its decisions do not cor-
respond with professionalism and capacities, motivation mechanisms do not
work, that are the basis of strategic growth and progress. Company must be
the single organism, where all kinds of resources are effectively engaged and
integrally reproduced. Management priority is the human capital structural
and functional quality. Particularly, the systematic managerial activities lead
company to success. The main features of the human capital structural and
functional quality are the following: sufficient and necessary human resourc-
es allocation in companies’ structural and functional departments; adequate
quality of enterprise’s human resources functional education and profession-
al capacities; adequate enterprise’s personnel professional activity providing
with resources; enterprise’s staff rotation mechanism; professional education
dynamics and flexibility from personnel responsibilities structural and func-
tional changes position.
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We have to note that enterprise’s management system determines the qual-
ity of its development, responds for its market position and resultiveness,
provides personnel motivation mechanisms.

Nowadays the main particularly deficit resource is managerial staffs’ pro-
fessional capacity. Hereat, the major part of managers say that they are the
high-level professionals. But the society skeptically regards about their resul-
tiveness, and so we have the problem of socially significant management idea
humiliation and discredit. Management obligatory must have positive and so-
cially significant result at the enterprise’s level, as well as at the society level.
In most cases we observe among the managers doubtful viewpoint about their
professional abilities that we can name as professional position fullness syn-
drome. Managers think that they are specialists of the wide profile and they
could occupy every managerial position. It is very negative tendency of the
modern managerial practice development. Mass entry of talentless managers
to the managerial process is an example of managerial perception backward-
ness, which particularly characterizes lack of socio-economic relations develop-
ment in society. But it is only the one part of problem.

The second part of problem is bound with secondary of management sci-
ence and those sciences related to it (economics, sociology, psychology). We
mean that scientific knowledge is secondary to the existent practice. Enough
quantity of expert community members do not have conceptual viewpoint about
the Ukrainian management system development, but what is worse that they
do not want to have it, since they do not get accustomed to decide managerial
problems and professionally specialize managerial activity. In the XXI century
when we are talking about the innovative economics development necessity,
human resources professional capacities significance, «science — education —
practice» system development, such approaches are wasteful and lead to waste
of motivation to the progressive development in the society.

But the determining problem in Ukraine is the situation, when there is
not concord and understanding between acting politics, political parties and
society for a long time. Socio-economic country development problems are
generated by the lack of managerial staff’s professional capacity, especially
in the government authority system. The well-known statement, that politics
is the art of a compromise, could not be realized when everybody defends his
own interests and hereat they do not have real professional and managerial
content [10, p. 330-333]. Constant and long discussion without finding and
realization of the positive innovative managerial mechanisms is not a democ-
racy, it look likes as democratic development profanation.

Nevertheless, we lose time for historical development because of lack of
management system development and sometimes because of absolute man-
agerial staffs’ ignorance. So we need to undertake measures of our society
development difficult situation changing. The important role belongs to the
management science that has to create Ukrainian economics innovative mech-
anisms and its integration to the world socio-economic space.

Modern education is the product of science development. Scientific system-
ic knowledge creates innovation that management realizes. Full innovative
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cycle investment and managerial maintenance is the most important task of
modern development. But the essential requirement is the novelty presence
proposed by modern science, especially fundamental cycle.

Science and practice interaction mechanism. Taking into account the soci-
eties’ demand for the movement to the innovation economics and knowledge
management formation mechanisms it is necessary to concentrate manage-
ment researchers’ attention at the process of management science and practice
cooperation with the qualitative stages of this development defining. Herein
the most important question is the innovative cycle analysis. It should be
noted some features defining the essence of this problem. They are following:

1. The process of management science and practice cooperation is mul-
tivendor and has qualitative stages of development. The process fundamental
logical scheme of management science and practice is following: «isolation —
cooptation — integration — organic synthesis». It should be noted that each
stage is characterized both by the management scientific and practical devel-
opment level as well as their certain cooperation mechanism. Each stage char-
acteristics are necessary for the management professional system formation
and development objectivity and its efficiency understanding. The process
moves in such way that the first accidental and chaotic relations outgrow into
the relations having integrative feature. Further the organic synthesis stage
qualitative conditions are gradually formed. The practice becomes the contin-
uation of the science and per contra.

2. Management science and practice cooperation mechanism formation pro-
cess is defined by the analytical companies’ activity. They are also called
consulting structures. Consulting has its specific sphere of activity, namely
it implements the searched scientific innovation management technologies
into the practical managerial activity. Gradually consulting outgrows from
the progress initiator into the active equity holder of the different innova-
tive projects. Naturally, such state of affairs obliges consulting companies to
create the high-qualitative goodwill owing to the professional capacity of the
experts, consulters and other specialists and the consulting companies’ man-
agement by itself.

3. The professional system of management is the innovation management
research object. First of all, it supposes the basic management components
development, particularly functions and functional technologies, methods and
management tools, structure and organizational design and also modern com-
munications channels. The innovation management investigation subject is
the organizational human capital, literally technologies of the movement to
the functional human capital which is the base of the goodwill’s quality and
the main competitive factor in the postindustrial society. Structural and func-
tional capital defines the company as an organizational unity. Positive dy-
namics, a necessary rotation, competences levels, powers division specificity
and an adequate resources provision are the structural and functional capital
features. And it is the company’s management efficient work result by itself.

4. It is necessary to define the difference between two similar at the first
sight categories such as «innovation» and «novelty» with the purpose of the
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researched events’ essence clarification. Herewith, we need to draw the lines
of these categories investment component with signing the terminal efficiency
effect as the main management index. De facto novelty as the fundamental,
analytical and practical investigations certain modeled result is formed in
the form of the discoveries, inventions, managerial, financial and production
know-how, marketing research results. But it is the intermediate result from
the management efficiency point of view, after all it is important to implement
the novelty, to transform it into the innovation form, that means to complete
the innovative activity, to obtain the positive result and provide the innova-
tion diffusion mechanism functioning. From these points the investment into
the process of the novelty appearance does not provides the final result. It is
necessary to invest the novelty implementation process. Therefore, manage-
ment is called to provide the innovative progress fullness from the quality and
investments completeness perspectives. When we are talking about innovation
management the intermediate stages effectiveness is very important, but it
is not sufficient for the final result obtaining. Herein, the organizational
structural and functional capital sufficient and necessary quality is the fi-
nal result. Naturally, this result does not have and is not able to have exact
quantitative measurement, but in the moment’s fixation conditions, i.e. the
companies’ market value defining, the goodwill’s value (including the human
capital) needs to have the absolutely particular qualitative index.

5. Management science and practice cooperation realization process prog-
ress consists in the conditions creation and transfer to the higher stages of
«integration» and «organic synthesis». These stages objectively form move-
ment to the innovative economics socio-economic conditions. The significant
progress both of the management science and practice separately takes place
in the social terms, as well as their cooperation mechanisms. But the thesis of
the management science and practice development certainly in their interac-
tion is priority. Naturally, in the conditions of the developed stages of inte-
gration and organic synthesis passing of first ones (isolation and cooptation)
is enough shorter.

Management team functional activity. The modern conditions of all social
spheres development suppose professionals’ effective activity. All difficult
problems could be decided in that case, when the professional teams are used.
Each team member is the specialist in the certain activity sphere. Team leader
is the different specialists’ work coordinator, they consider problem solving
process integrally, systematically and with innovative component. The core of
the modern professional activity is the management team, which has to provide
posed goals achievement quality, system and resultiveness [8, p. 120-126].
Management team structure and the practical staff filling process must be
specialized in the certain way. We suppose managerial process specialization.
Modern professional activity quality supposes a certain universality of knowl-
edge and skills, but herewith special skills and knowledge are determinative.
Professional knows and can do a lot, but he must do something better than
others. Such an approach creates conditions for the qualitative managerial
activity enhancement and its systematic innovative changes necessity. Thus,
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professional capacities enhancement in management is possible only on the
basis of managerial activity specialization development. Such specialization
forms in management do not raise doubts both from science, as from man-
agement practice (for example, managerial staff dividing to the top, medium
and law levels or line and functional ones). However, the harmony between
management science and practice practically ends. Further deepening of man-
agement forms and levels in management has enough controversial character.
Such a position creates barriers for the further management development in
the sphere, analytics and practice.

Nowadays management is considered by means of its functions. That’s why
its primary specialization is occurred at the functions level. Each function
has its own specified sphere of managerial activity. Herewith inner variant
of functions classification determines approaches to management functional
technologies allocation.

The position about administrative management functional specialization is
especially disputable. The administrative management functions main feature
consists in their orientation to the companies’ line services activity. Partic-
ularly, line managerial staff must specialize at the companies’ managerial
process administration, innovative administrative functions development in-
novative mechanism formation at the management levels (vertical part) and
functional services (horizontal part). Of course, managerial process should
not considered as the firmly activity specializes system. So, line manager of
any level has his own companies’ strategic viewpoint, determines innovative
approaches to the decision making process and personnel motivation. But his
viewpoint of this problems practical use is in the frames of universal corpo-
rative behaviour line. Besides, the line manager task is to have professional
capacities limit level in the functional services activity and their supervisors,
but not carry out their work. For example, if the line manager faces the need
to change personnel motivation system, he must entirely confide in the service
managing personnel at the functional level. This functional service has sys-
tematically to backtrace new tendencies in the motivation science and practice
development and accumulate professional data bank for the future companies’
personnel motivation system transformation. It is necessary to underline that
functional services must create more valuable data bank for the managerial
decision making process. The line managers’ task is to evaluate alternatives,
make a decision and be in charge.

Management economic methods. Management methods are the managerial
professional work instrument and propose number of effective managerial
influence on the staff and organization in general with purpose of posed goals
achieving. Management methods are the key management system element.
They provide managerial activity qualitative features and affirm managerial
staffs professional capacities. In the same time management methods learning
do not provide with their use effectiveness. The real mechanism of manage-
ment methods knowledge is very important. A lot depends on the manager’s
personality, enterprise’s managerial work socio-economic conditions and dif-
ferent inner and external factors. Management methods are the result not
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only of the empiric managerial experience systematization, but also the scien-
tific and research management basis. They form special knowledge and skills
potential distinguishing manager’s profession from others. But one of the
most important managerial activity features is the ability to use this potential
in the specific practical conditions, initiating new managerial approaches and
instruments.

At the same time we need management methods definition specification.
There is a position, that management methods and labour methods are the
same categories. But it is false. Labour method conception is bound with hu-
man activity, and management method conception is bound with impact on
this activity. It is necessary to specify method definition, its interaction with
laws, principles, management functions, organizational structure, that allows
proving approaches methodology to the enterprise’s personnel methods usage
and enhancement. Management methods are one of the basic management
system elements. Functional, structural, communicational and other manage-
rial activities are realized by means of methods. Management methods usage
composes the main managerial activity content.

The main element in the managerial activity description is the managerial
process that represents management subject-object interaction at the feed-
forward and feedback channels in the frames of contour-management. Con-
tour-management is the set of indexes defined by the system of basic manage-
ment conditions, enterprise’s priority goals system and boundary conditions.
Besides, the fact that subject-object interaction in management is the human
interaction is the main. So, management methods usage is realized in the per-
sonnel professional interaction.

At the same time, we have to notice, that personnel professional interac-
tion must be functional and efficient and have structural component. In other
words, we do not talk about simple personnel interaction, but about effective
managerial interaction with accounting certain enterprise’s present and fu-
ture state.

Mostly method is understood as approach, device and mode of action. Man-
agement methods are the means of management subject influence on the col-
lectives and separate employees with purpose of goal achievement. Basically,
management methods are functional or interfunctional means and approach-
es of the subject influence on the object organization in the frames of con-
tour-management with purpose of effective goal achievement.

We have to determine the ratio between management economic methods
and economic methods by themselves. Economic methods are different per di-
rection, influence and usage goal. Practically, all the economic science spheres
propose their own methods of economic analysis and practical transformation
at the macro and micro society levels. On the one hand, we can use all the spec-
trum of these methods as the real management resource. From the other, it is
feasible to mark out those economic methods tightly bound with managerial
process. If we analyze modern managerial process as the integral phenomenon,
it is necessary to provide constant economic methods classification. Herewith,
it is necessary to backtrace the market of new managerial technologies and
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to use them in accordance with certain situation in the innovative activities’
conditions.

We suppose that management economic methods have core character upon
other methods on the score of following circumstances.

1. We defend the position that any uneconomic methods of influence on the
enterprise’s staff can lead enterprise to higher resultiveness only after eco-
nomic methods usage. Uneconomic methods trends to increase productiveness,
when organization has achieved certain activities’ profitability level.

2. By the enterprise’s economic development the unit weight of economic
methods can be decrease, but these methods start to have more qualitative
features. Hereat, their influence degree on the enterprise’s resultiveness is
priority (i.e. the unit weight decreases and the power of effective influence
increases). It is the feature of high management economic methods effective-
ness. When economic methods become more perfect they create favorable con-
ditions of effective uneconomic methods usage in organization.

3. The first group of management methods with economic ones allocation
as the basic is the primary concerning other two groups. This means that the
first one is the base for more perfect personnel influence types building.

4. Economic methods priority is the permanent tendency for the large
industrial production systems. The main economic methods enhancement dy-
namics take place in the large corporative production systems owing to man-
agement corporative nature.

5. Management economic methods are more perfect in the case, if their
influence on the enterprise’s staff is permanent tradition forming the public
human behaviour pattern.

Managerial decisions. Effective management is characterized by efficient
managerial decision making process. The managerial decisions’ quality is de-
fined by its modern and relevant and also their analytical basis. We do not
have the recipes and light ways to make efficient managerial decisions. So we
need to talk about separate companies’ distinctions and priorities and its main
development principles. For the managerial decision making we need system-
atically to create analytical base for companies’ managerial decision making
process professionally worked up and analytical mechanism of managerial
process components. Besides, we should notice, that modern management con-
sidering cycle «research — analysis — practice» supposes professional activi-
ties’ types specialization at each stage separately. Certainly, these stages need
definite interaction level, but specialization gives opportunity to presume
professional capacities’ quality of managerial staff and specialists in man-
agement analytics. The «analysis» stage is a key from system management
practice development viewpoint. So, it is necessary to organize and develop
management consulting sphere.

We need to consider some basic principles of analytical management func-
tion in the decision making context.

The main point in the managerial decision making system is companies’
real value creation and its future value formation. Management strategy and
resultiveness is determined by companies’ value increasing process. There-
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upon, there is the building process of companies’ balanced scorecard (BSC) and
key performance indicators (KPI), which includes companies’ value formation
accounting value determining and creating factors. Thus, we say about the
necessity of companies’ profit and net profit reproduction analysis. Their ex-
tent and extensive reproduction possibility form companies’ value increasing
processes; it is the main management effectiveness index.

The main component of managerial decision making process resultiveness
is the administrative measures at production costs formation system. Innova-
tive dynamics of production processes component must provide the competi-
tive production consumption price formation. Analytical evaluation of these
processes considerably determines management effectiveness, as it creates
data bank for professionally adjusted managerial decisions making.

It is a mistaken viewpoint that managerial personnel fully have to realize
scientific, research, analytical and practical decision making stages. If we
appraise situation in such a manner, thus managerial decision will not be
made up. During the managerial decision making process line manager has
to use necessary relevant data bank formed by specialists in the management
research, consulting and practice spheres, which secure the managerial deci-
sion realization mechanism implementation. As a result, data and analytical
bank of the managerial decision making process could not be only the certain
problem or situation analysis result. Managerial decision is the professional
capacities practical usage result by all this process members accordingly to
the facts of the situation analysis. Herewith, line manager must have the nec-
essary professional capacities level for the conducted works result evaluation
per all three mentioned stages. Consequently, managerial staff’s professional
capacity needs the permanent renewal by means of professional education in-
novative forms development during their entire managerial career. It must be
the essential basic principle of the modern management effectiveness.

We have to notice, that analytics both during the managerial decision mak-
ing, as during entire managerial activity, is original binder between scientif-
ic, research and practical management activity. As it is known, particularly
binding processes form the systemic activity. Nowadays the systemic activ-
ity organization necessity in management is the basic principle of modern
management effectiveness and resultiveness. Systemic work in management
supposes complex managerial analysis technologies usage and management
team work. Thereupon, we have to create new technologies of situation, sys-
tem, reproductive, structural and functional management analysis. Conceptu-
al points of managerial analysis different types must be added by managerial
activity realization innovative technology in the modern socio-economic de-
velopment conditions.

Management scientific status. Management system must fully obtain pro-
fessional features from the scientific, analytical and practical knowledge bas-
es viewpoint [7, p. 39-46]. Management has to become a science in the best
sense of the term. Ratio between economics and management (first of all, of
business organization) look likes the ratio between physics and chemistry in
the way that we are talking about relative sciences. Of course, we use many
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economic categories and definitions in management, but also there are used
categories from engineering, jurisprudence, psychology, sociology and so on.
But in economics management problems are not reviewed. In management the
great conceptual material is accumulated, which has to become its science.
Management is near to the status of specific scientific branch and, maybe,
it has got it. And hereat we have to take into account different science’s
types specificity. For example, mathematics is the formal science, physics is
descriptive science, economics and management are axiological sciences. Axi-
ological science’s task is to form values composed during the human common
vital activity [5, p. 25]. Values are the human creative work’s product and
they do not exist in nature.

Therefore, we cannot refuse science status to management because it does
not look likes mathematics or chemistry is irrational. At the same time, inclu-
sion of such categories as sub-science (management) and meta-science (man-
agement philosophy) qualitatively specifies scientific and research manage-
ment bases positions comparing with economic science. These specificities
form necessary bases for the management professional system development.
Besides, management permanently strengthening his scientific positions is
able to build valuably its qualification requirements system to all enterprise’s
specialists’ activity, to guarantee educational systems expertise, to create
effectively innovation cycle fullness in the conditions of scientific-technical
progress [2, p. 131-137].

Management science crisis is predetermined by the natural human society
development course. At certain stage the critical points appear, which signal-
ize about problems appearance and need intervention with purpose of their
quick solving. Critical points problems solving with the positive result is the
scientific priceless experience for its further progress. Real science does not
stand stark state. It always needs dynamics and experience to solve high-level
crisis tasks with real professional knowledge increase. Innovation economics
is impossible without three components, such as science development, edu-
cation and professional education. And as any activity must be systemic, in-
novative and efficient, managerial accompaniment significance of mentioned
processes cannot be overestimated.

Conclusions. The modern stage of Ukrainian socio-economic development
is directed to innovative approaches to solving of the managerial problems
of economic. Nowadays economics state, technical progress level, production
material and technical base in many ways are determined by the state of man-
agement system. Nowadays professional management system development is a
peculiar social state barometer.

The economic progress of the modern society is impossible without search,
creation and implementation of economic development innovative models.
Economics’ innovative development way is utopia without qualitative funda-
mental science development. It is necessary to notice that progress absence in
the economic politics system and management practice is concerned with fun-
damental researches law level in economics and management. If there is a long
discussion history about fundamental economical science and its development
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necessity, at best, there are different polar viewpoints about management as
fundamental science, at worst, the discussion is absent. In the first case man-
agement is referred to economical science, and if management has something
fundamental, it lies in fundamental economic researches specificity. In the
second case management is the set of empiric sciences, but with basic econom-
ic components. And at last, there is a point of view that management is not a
science, it is a practice or art. So in all cases we see one aspect that manage-
ment scientific, research, analytical and practical bases are not acknowledged.
As a result, management scientific works are universal. This circumstance
negatively tells on the management professional scientific-research base for-
mation and development and also on the managerial activity practice enhance-
ment, especially of the innovative feature [9, p. 59]. There is nothing more
practical, than innovatively and logically adjusted scientific theory. The main
goal of such a science is scientific knowledge increase and innovative manage-
rial practice development conditions formation with necessary appearance of
such business system phenomenon as socio-economic resultiveness.
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E. A. Kysuenos

Opecvkuii HamionaabHUi yHiBepcuTetr imeni I. I. Meunukosa,
Kadeapa eKOHOMiKU Ta yIpaBIiHHS

dpanmnysbpKkuit 0yabBap, 24/26, Ogeca, 65058, Ykpaina

ITPIOPUTETH IHHOBAIIIMHOTO PO3BUTKY ITPO®ECIHHOI
CHUCTEMHU MEHEJIJKMEHTY B YKPATHI

Pesrome

V¥ crarTti posriAzaTsea Aeaki 6a30Bi mpobseMu iHHOBAIifiHOI UHAMIKKM POSBUTKY
cCUCTEeMU MeHeIKMeHTy B YkKpaiui. IIpoBezeHo aHamis cTpyKTypu 0a30BUX €JIEMEHTiB
CUCTEMU MEHEKMEHTY, IPOIlecy B3aEMOJil HAYKM i MPaKTHUKU MEHEIKMEHTY, KJI0UO-
BUX mpobJieM mpodecioHarisanii ynpaBiriHCbKOI AiAabHOCTI. 3aIPOIIOHOBAHO DAL 3aX0-
IiB I yIOCKOHAJEHHA IIpolecy mpodecioHamisamii cucreMu MeHeIKMEHTY B ¥ KpaiHi.

KarouoBi cioBa: cucremMa MeHEIKMEHTY, YIPaBIiHCHKI pillleHHsA, yIpaBJIiHChKa KO-
MaHJa, B3aEMOJIisA HAYKU i IPAKTUKY MEeHEIKMEHTY, eKOHOMIUHI MeToau MeHeJKMEeHTY.

9. A. Kysuemnos

Opecckuil HAITMOHAJIBHBIN yHuUBepcuter umenu . . Meunukosa,
radenpa SKOHOMUKHN U yIIPaBJIeHUd

dpanmnysckuii 6yabBap, 24/26, Onmecca, 65058, Ykpauna

IIPHOPUTETBI THHOBAITMOHHOT'O PASBUTHA
IMPO®ECCUOHAJIBHON CUCTEMbBI MEHEJ;KMEHTA B YKPAUHE

Peszrome

B cratbe paccMOTpeHBI HEKOTOpPbIe 0a30Bble IIPO0JieMbl MHHOBAIIMOHHON AUHAMUKUI
pasBuUTHUA CUCTeMbl MeHeIKMeHTa B YKpauHe. IIpoBeneH aHain3 CTPYKTYPHI 0a30BBIX
9JIEMEHTOB CHUCTEMBI MeHeIKMeHTa, IIPollecca B3anMOAEeHCTBUS HAYKU U IPAKTUKU Me-
HeI»KMEHTa, KJIIUEeBBIX IIPobJieM IMPo)ecCuoOHATN3AIINY YIIPABIEHUYECKOH 1eATeIbHOCTH.
IIpenyioskeHo psI MOAXOJ0B K COBEPIIEHCTBOBAHMIO IIpoIiecca IpodheCCUOoHANTN3AUY CH-
cTeMbl MEHEIKMeHTa B ¥ KpauHe.

KaroueBsie cioBa: cucrema MEHEeIKMEeHTa, yIpaBJIEeHUEeCKNe pPelleHndA, YIIPpaBJIeH-
yecKas KOMaHJla, B3aMMOJIENCTBUE HAYKH U IIPAKTUKKW MEHEeIXMEHTa, SKOHOMUYECKUue
MeTOAbl MEHEeO X MEHTA.
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